Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


H 


CODE  OF  CIVIL  PROCEDURE 


STATE  OF  CALIFORNIA. 


PUBLISHED  CNDEE  ADTHOEITT  OP  LAW,  BY 


CREED    HAYMOND,  )       coumis^ionekb 
JOHN    C.   BURCH,        y  TO 

JOHN    H.    McKUNE,    )   ^^^''■^'''  '"'^  l*^"- 


SACRAMENTO: 

T.  A.  SPRINOER,  8TATK  PRINTKH. 

1872. 


umur  OF  Tue 
1.  /  ^Efiariudr, 


b'l.  ^'\% 


Office  Revision  Commission,  State  of  California,  | 

Sacramento,  November  Ist,  1872.        J 

We,  the  undersigned  Commissioners  to  Revise  the  Laws  of 
the  State  of  California,  and  authorized  by  an  Act  entitled  "An 
Act  to  put  into  eftect  certain  parts  of  the  Codes  and  to  provide 
for  their  publication,"  approved  March  twelfth,  eighteen  hun- 
dred and  seventy-two,  to  "fdrnish  the  State  Printer  with  full 
copies  of  *  *  *  such  Codes,  all  fully  arranged  for  publica- 
tion*' (see  Section  13,  Subdivision  5,  of  said  Act),  and  to  "read 
all  proofe,  and  see  that  the  printed  copies  agree  with  the  origi- 
nals '*  (see  Subdivision  8  of  said  section),  do  hereby  certify  that 
this  volume,  entitled  "Code  of  Civil  Procedure,*'  is  a  full, 
true,  and  correct  copy  of  the  Act  entitled  "An  Act  to  establish 
a  Code  of  Civil  Procedure,"  approved  March  eleventh,  eight- 
een hundred  and  seventy-two,  and  contains  full,  true,  and  cor- 
rect copies  of  all  Acts  amendatory  thereof,  properly  inserted. 

In  testimony  whereof  we  have  hereunto  set  our  hands,  at 
office  in  the  City'of  Sacramento,  this  first  day  of  November, 
A.  D.  eighteen  hundred  and  seventy-two. 

CREED    HAYMOND, 

Chairman, 

JOHN     C.    BURCH, 

JOHN    H.    McKUNE, 

Commissioners. 
Attest:  Cameron  H.  Kino, 

Will  J.  Bbatty, 

Secretaries. 
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RULES  OF  THE  SUPREME  COURT. 


ADOPTED     OCTOBER    26th,    1872. 


Rttle  1.  Admission  of  attorneys  at  law. 

2.  Filing   transcripts,   points,    and   authorities,   and   service 

thereof. 

3.  When   appeal  may  be  dismissed  for  want  of  filing  the 

record,  etc. 

4.  On  motion  to  dismiss  without  notice  certificate  must  show 

what.    What  must  be  shown  on  motion  with  notice. 

5.  Transcripts  to  be  printed,  and  how. 

6.  Transcript  to  be  arranged,  how.    This  rule  to  be  strictly 

enforced. 

7.  Map  or  survey,  how  furnished  and  referred  to. 

8.  Transcript,  when  not  to  be  filed. 

9.  Copy  of  transcript,  how  served;  what  is  equivalent;  costs. 

10.  Written  transcript,  and  funds  to  print,  may  be  transmitted 

to  the  Clerk.    His  duty  thereon. 

11.  Printing,  etc.,  as  costs,  how  taxed. 

12.  Errors  and  defects,  how  corrected. 

13.  Exceptions  or  objections  to  any  of  the  proceedings  in  per- 

fecting the  appeal,  how  taken,  and  wh^n. 

14.  Substitution  on  the  suggestion  of  death  or  other  disability 

of  a  party  pending  appeal,  how  made. 

15.  Calendar,  how  and  when  arranged. 

16.  Criminal  cases  to  be  placed  at  the  head  of  the  calendar. 

17.  How  other  printing  to  be  done. 

18.  Number  of  counsel,  and  in  what  time  to  be  heard. 

19.  Opinions  to  be  corrected,  and  then  recorded  by  the  Clerk. 

20.  Motions   for  rehearing,  how   made.     Frivolous  to  incur 

costs,  etc. 

21.  When  remittitur  to  issue. 

22.  Time  of  notice  of  motion,  five  days. 

23.  Certified  copy  of  opinion  to  accompany  remittitur. 


Vlll  RULES   OF   THE   SUPREME   COURT. 

Rule  24.  Transcript  and  papers,  how  withdrawn. 

25.  Writs  of  certiorari,  when  issued. 

26.  Costs,  to  whom  chargeable  primarily;  to  be  paid,  when. 

27.  Causes  brought  on  for  hearing,  how  and  when. 

28.  Applications  for  peremptory  writs  of  mandate,  and  proceed- 

ings therein. 

29.  Applications  for  alternative  writs  of  mandate,  and  proceed- 

ings therein. 

30.  Preliminary  motions  in  such  proceedings  heard  first  day  of 

the  term. 

31.  Questions  of  fact  in  such  proceedings,  how  disposed  of. 

.32.  Final  argument  in  such  cases,  when  heard.    Not  ready,  to 
be  continued  till  next  term. 

33.  A  peremptory  writ  of  mandate  to  issue  immediately,  when 

awarded. 

34.  Proof  of  service  of  notice,  what,  and  proceedings  thereafter. 

35.  Dismissal  of  appeal  on  stipulation.    How  entered  by  Clerk. 

36.  Original  paper  may  be  required  to  be  produced,  when  and 

by  whom. 

37.  Application  for  prerogative  writs  to  show  what,  and  the  real 

parties  in  interest. 

Admispion        RuLE  1.     Applicants  for  license  to  practice  as  at- 

of  attorney  8 

at  law.  torneys  and  counselors  will  be  examined  in  open 
Court,  on  the  first  day  of  the  term,  and  on  that  day- 
only.  Persons  applying  for  admission  otherwise  than 
upon  examination  must  personally  appear  in  Court  at 
the  time  the  motion  for  their  admission  is  made.  No 
applicant  will  be  examined  unless  he  shall  have  filed 
with  the  Clerk  of  the  Court,  on  or  before  the  first  day 
of  the  term  at  which  he  presents  himself  for  examina- 
tion, a  certificate,  signed  by  at  least  two  attorneys  of 
the  Court,  each  of  whom  shall  have  been  regularly 
engaged  in  practice  as  such  for  at  least  four  years 
next  theretofore,  stating  in  substance  that  they  have, 
and  that  each  of  them  has,  carefully  and  diligently 
examined  the  applicant  touching  his  qualifications  in 
l)oint  of  learning  in  the  law  to  be  admitted  to  practice; 
that  it  satisfactorily  appeared  to  them,  and  each  of 
them,  upon  such  examination,  that  the  applicant  had 
been  engaged  in  the  study  of  the  law  for  a  period  of 
time  to  be  named  in  the  certificate,  naming  the  place 
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at  which,  and  the  person  under  whom,  if  any,  such 
study  had  been  prosecuted;  that  the  applicant  had, 
during  that  time,  read  certain  books  of  law,  which 
books  shall  be  enumerated  in  the  certificate;  and 
stating  any  other  fact  tending  to  show  the  extent  of 
the  attainments  of  the  applicant,  and  also,  that  in  their 
opinion  the  applicant  possesses  the  requisite  qualifica- 
tions in  point  of  law  learning  to  entitle  him  to  be 
admitted  to  practice. 

Rule  2.    The  appellant    in  a  civil    action  shall,  Piling 

tiEnsoriptSt 

within  forty  days  after  the  appeal  is  perfected,  and  the  pomts.  and 
statement  on  appeal,  if  there  be  one,  is  settled,  file  the  Jhereor^^ 
printed  transcript  of  the  record,  duly  certified  to  be 
correct  by  the  attorneys  of  the  respective  parties,  or 
by  the  Clerk  of  the  Court  from  which  the  appeal  is 
taken.    Within  fifteen  days  thereafter  the  appellant 
shall  serve  and  file  his  brief,  or  his  points  and  authori- 
ties; and  within  fifteen  days  thereafter  the  respondent 
shall  serve  and  file  his  brief,  or  points  and  authorities; 
and  the  appellant  may,  within  ten  days  thereafter, 
serve  and  file  his  brief,  or  points  and  authorities  in 
reply.     Written   evidence   of  the   service  upon  the 
adverse  party  of  the  transcript  and  brief,  and  points 
and  authorities,  shall  be  filed  therewith.     There  shall 
also  be  filed  eight  copies  of  the  transcript,  and  of  each 
of  the  briefs  and  points  and  authorities  for  the  Jus- 
tices, Reporter,  the  State  Library,,  and  the  San  Fran- 
cisco Law  Library.     The  times  above  limited  may  be 
extended  by  stipulation,  but  shall  not  be  extended  by 
the  Court,  or  the  order  of  three  Justices,  more  than 
twenty  days;    and  such   extension   of  time   shall  be 
granted  only  upon  good  cause,  shown  by  affidavit.     No 
briefs  or  points  shall  be  filed  after  the  cause  is  sub- 
mitted, unless  the  Coml;,  of  its  own  motion,  shall  so 
direct-     In  criminal  actions  the  written  transcript  of 

b  *— Co.  C.  Pro. 
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When 
appeal 
may  be 
dismissed 
for  want  of 
filing  the 
record,  etc. 


On  motion 

to  dismiss 

without 

notice, 

certificate 

must  show 

what. 


the  record  shall  be  prepared  as  provided  by  Rule  6, 
and  shall  be  filed  within  thirty  days  after  the  appeal 
is  taken.  The  respective  parties  shall  file  their  briefe 
or  points  and  authorities  as  the  Court  may  direct. 

Rule  3.  If  the  transcript  of  the  record  be  not  filed 
within  the  time  priescribed,  the  appeal  may  be  dis- 
missed on  motion,  with  or  without  notice,  during  the 
first  week  of  the  term  at  which  the  motion  is  made, 
or  at  any  time  afterwards  during  a  term,  upon  notice 
given.  If  the  transcript,  though  not  filed  within  the 
time  prescribed  by  the  preceding  rule,  be  already 
actually  on  file  at  the  time  the  motion  is  made  or 
notice  given,  that  fact  shall  be  a  sufficient  answer  to 
the  motion.  If  a  cause  be  dismissed  during  the  first 
week  of  a  term  without  notice,  the  dismissal  shall  be 
final,  unless,  upon  good  cause  shown,  and  upon  notice 
to  the  party  obtaining  the  order  of  dismissal,  it  be 
restored  during  the  same  term. 

« 
Rule  4.     On  a  motion  to  dismiss  an  appeal  made 

during  the  first  week  of  a  term,  and  without  notice, 
there  shall  be  presented  the  certificate  of  the  Clerk 
below,  under  the  seal  of  the  Court,  certifying  the 
amount  or  character  of  the  judgment  or  order  ap- 
pealed from,  the  date  of  its  rendition,  the  fact  and 
date  of  the  filing  of  the  notice  of  appeal,  together 
with  the  fact  and  date  of  service  thereof  on  the 
adverse  party,  and  the  character  of  the  evidence  by 
which  said  service  appears,  the  fact  and  date  of  filing 
the  undertaking  on  appeal,  and  that  the  same  is  in  due 
form;  the  fact  and  time  of  the  settlement  of  the  state- 
ment on  appeal,  if  there  be  one,  and  also  that  the 
appellant  has  received  a  duly  certified  transcript,  or 
that  he  has  not  requested  the  Clerk  to  certify  to  a  cor- 
rect transcript  of  the  record,  or  if  he  has  made  such 
request,  that  he  has  not  paid  the  fees  therefor,  if  the 
same  have  been  demanded.     On  motion  to  dismiss  an 
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appeal  upon  notice  given,  the  default  or  failure  upon  Wh^must 
which  the  motion  is  grounded  shall  be  made  to  appear  ^^J^JJJjgJg^ 
by  the  moving  papers,  copies  of  which  shall  be  served 
with  the  notice,  and  which  may  consist  of  aflB.davits  or 
other  satisfactory  proof,  or  the  certificate  of  the  Clerk 
below,  as  to  any  or  all  the  several  matters  fii'st  above 
mentioned.  If  an  appeal  shall  have  been  taken  and 
perfected  in  the  form  required  by  statute,  and  after 
the  time  limited  by  law  for  the  taking  of  such  appeal 
had  akeady  expired,  the  opposite  party  may,  under 
the  provisions  of  this  rule,  move  to  dismiss  such  ap- 
peal on  that  ground,  whether  the  time  for  filing  the 
transcript  has  expired  or  not. 

EuLE  5.    All  transcripts  of  records  in  civil  cases  Transcripts 

^  to  be 

shall  be  printed  on  unruled  white  writing  paper,  ten  ^^' 
inches  long  by  seven  inches  wide,  with  a  margin  on 
the  outer  edge  of  not  less  than  two  inches  wide.  The 
printed  page,  exclusive  of  any  marginal  note  or  refer- 
ence, shall  be  seven  inches  long  and  three  and  one  half 
inches  wide.  The  folios,  embracing  ten  lines  each, 
shall  be  numbered  from  the  commencement  to  the 
end,  and  the  numbering  of  the  folio  shall  be  printed 
on  the  left  margin  of  the  page.  Small  pica  solid  is 
the  smallest  letter  and  most  compact  mode  of  compo- 
sition allowed. 

HiTLE  6.  The  pleadings,  proceedings,  and  statement  Transcript 
shall  be  chronologically  arranged  in  the  transcript,  and  arranged,  ' 
each  transcript  shall  be  prefaced  with  an  alphabetical 
index  specifying  the  folio  of  each  separate  paper,  order, 
or  proceeding,  and  of  the  testimony  of  each  witness; 
and  the  transcript  shall  have  at  least  one  blank  fly-sheet 
cover.   The  chronological  arranqemeni  of  the  several  parts  This  mio  to 

.  be  strictly 

of  the  transcnpt,  and  a  strict  compliance  with  the  other  enforced. 
requirements  of  this  rule,  will  be  exacted  of  the  appel- 
lant, or  party  filing  the  record  here,  in  all  cases,  by 
the  Oourij  whether  objection  by  the  opposite  party  be 
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Map  or 

survey, 

how 

furnished 

and 

referred  to. 


Transcript, 
when  not 
to  he  filed. 


Copy  of 
transcript, 
how 
served. 


What  is 
equivalent. 


Costs. 


Written 
transcript, 
and  funds 
to  print, 
may  he 
transmit- 
ted to  the 
Clerk. 
His  duty 
thereon. 


made  or  not;  and  for  any  failure  or  neglect  in  these 
respects  which  is  found  to  obstruct  the  examination  of 
the  record,  the  appeal  may  be  dismissed. 

Rule  7.  Whenever  a  map  or  survey  forms  part  of 
the  titinscript,  it  shall  not  be  necessary  to  furnish  more 
than  one  copy  thereof,  which  shall  be  annexed  to  the 
transcript  filed  with  and  certified  by  the  Clerk,  and 
reference  thereto  may  be  made  in  the  other  copies. 

EuLB  8.  ]S"o  transcript  or  other  paper  or  document, 
required  to  be  printed,  which  fails  to  conform  to  the 
requirements  of  these  rules,  shall  be  filed  by  the  Clerk. 

Rule  9.  Before  the  printed  transcript  is  filed,  a 
copy  thereof  shall  be  served  upon  the  adverae  party, 
and  if  there  be  more  than  one  adverse  party,  appear- 
ing by  different  attorneys,  on  the  attorney  of  each 
party  so  appearing.  If  a  party  shall  present  to  the 
attorney  of  the  adverse  party  a  transcript  on  appeal, 
and  request  his  certificate  that  the  same  is  correct,  and 
said  attorney,  upon  such  request,  shall,  for  a  period  of 
five  days,  neglect  or  refuse  to  join  in  such  certificate, 
or,  if  deemed  incorrect,  shall  neglect  or  refuse,  for  the 
same  time,  to  serve  upon  the  party  making  the  request 
a  written  statement  of  the  particulars  in  which  the 
transcript  is  incorrect;  or,  upon  the  presentation  of  the 
transcript  corrected  in  the  particulars  thus  specified, 
shall  still  neglect  or  refuse,  for  a  i)eriod  of  two  days, 
to  join  in  such  certificate,  the  costs  of  procuring  the 
certificate  to  such  transcript  of  the  Clerk  of  the  Court 
from  which  the  appeal  is  taken  shall  be  taxed  against 
the  party  whose  attorney  so  neglects  or  refuses. 

Rule  10.  The  written  transcript,  authenticated  in 
the  mode  prescribed  by  Rule  9,  together  with  suf- 
ficient funds  to  pay  the  ex])cnscs  of  printing  the  same, 
may  be  transmitted  to  the  Clerk  of  this  Court.  The 
Clerk,  upon  the  receipt  thereof,  shall  cause  the  tran- 
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script  to  be  printed,  and  to  a  printed  copy  shall  annex 
his  certificate  that  the  said  printed  transcript  is  a  full 
and  correct  copy  of  the  transcript  furnished  to  him  by 
the  party;  and  said  certificate  shall  be  prima  facie 
evidence  that  the  same  is  correct.  The  said  printed 
copy  so  certified  shall  be  filed,  and  constitute  the 
record  of  the  cause  in  this  Court.  Printed  copies 
thereof  shall  be  furnished  as  provided  in  Rule  2,  and 
the  Clerk  shall  also  immediately  transmit,  by  mail  or 
express,  copies  to  the  attorneys  of  the  adverse  parties, 
and  note  such  service  on  the  original. 

Rule  ll.     The  expense  of  printing  transcripts  on  Printing. 
appeal,  and  pleadings,  affidavits,  or  other  papers  con-  JJI^^*^**'^ 
stituting  the  record  in  original  proceedings  upon  which 
the  case  is  heard  in  this  Court,  required  by  these  rules 
to  be  printed,  shall  be  allowed  as  costs,  and  taxed  in 
bills  of  costs  in  the  usual  mode. 

Rule  12.    For  the  purpose  of  correcting  any  error  Errors  and 
or  defect  in  the  transcript,  either  party  may  suggest  ^^"^     , 
the  same  in  writing,  and,  upon  good  cause  shown, 
obtain  an  order  that  the  proper  Clerk  certify  to  this 
Court  the  whole  or  part  of  the  record,  as  may  be 
required,  or  may  produce  the   same,  duly  certified, 
without  such  order.     If  the  attorney  or  counsel  of  the 
adverse  party  be  absent,  or  the  feet  of  the  alleged 
error  or  defect  be  disputed,  the  suggestion  may  be 
accompanied  by  an  affidavit  showing  the  existence  of 
the  error  or  defect  alleged. 

Rule  13.     Exceptions  or  objections  to  the  tran-  ExoeptionB 

.or  oljjeo- 

script,  statement,  the  bond,  or  undertaking  on  appeal,  tionatoany 
the  notice  of  appeal,  or  to  its  service,  or  any  technical  p®J^gJ^ 
exception  or  objection  to  the  record  affecting  the  right  &w"£StMi,* 
of  the  appellant  to  be  heard  on  the  points  of  error  as-  "*  ^ 
signed,  which  might  be  cured  on  suggestion  of  dimi- 
nution of  the  record,  must  be  taken  and  noted  in  the 
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Sabstitu- 
tion  on  the 
sugffestion 
of  death 
or  other 
disability 
of  a  parl^ 
pending 
appeal, 
how  made. 


Calendar, 
how  and 
when 
arranged* 


printed  points  of  the  respondent  required  to  be  filed 
and  served  under  Rule  2,  or  they  will  not  be  regarded ; 
and  when  so  noted,  it  shall  be  the  duty  of  the  appel- 
lant to  present  and  file  at  the  hearing  of  the  cause 
such  additional  record,  certificate,  or  other  matter,  if 
such  there  be,  to  remove  or  answer  the  objection  or 
exception  so  taken;  otherwise  such  objection  or  excep- 
tion, if  well  taken,  shall  prevail. 

Rule  14.  Upon  the  death  or  other  disability  of  a 
party  pending  an  appeal,  his  representative  shall  be 
substituted  in  the  suit,  by  suggestion  in  writing,  on  the 
part  of  such  representative,  or  of  any  party  on  the 
record.  Upon  the  entry  of  such  suggestion,  an  order 
of  substitution  shall  be  made,  and  the  cause  shall  pro- 
ceed as  in  other  cases. 

Rule  15.  One  week  before  the  commencement  of 
the  term,  the  Clerk  shall  place  on  the  calendar  all 
causes  which  have  been  continued  from  the  previous 
term;  also,  all  causes  in  which  the  transcripts  have 
been  -  filed  and  the  briefs  or  points  and  authorities  of 
both  parties  have  been  filed,  and  the  briefe  or  points 
and  authorities  in  reply  have  been  filed  or  waived,  or 
the  time  for  filing  the  same  has  expired.  Causes  in 
which  the  transcripts  and  the  briefs  or  points  and 
authorities  of  both  parties  have  been  filed,  may  be 
placed  on  the  calendar  on  the  stipulation  of  the  par- 
ties. Causes  may  be  placed  on  the  calendar  on  the 
motion  of  either  party — five  days  notice  of  the  motion 
being  given — when  the  opposite  party  has  foiled  to 
file  the  transcript,  or  his  brief  or  points  and  authori- 
ties, as  prescribed  by  Rule  2.  "When  the  transcript  in 
a  criminal  cause  is  filed,  after  the  calendar  is  made 
up,  the-  cause  may  be  placed  thereon  by  consent,  or  on 
the  motion  of  the  defendant. 
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EuLE  16.     Criminal  causes  shall  be  placed  at  the  Criminal 

cases  to  be 

head  of  the  calendar,  and  other  causes  shall  be  arranged  ^^^^ 
on  the  calendar  as  the  Chief  Justice  or  the  Court  may  calendar, 
direct. 

Rule  17.    In  all  cases  where  a  paper  or  document  How  other 
is  required  by  these  rules  to  be  printed,  it  shall  be  be  done, 
printed  upon  similar  paper  and  in  the  same  style  and 
form  (except  the  numbering  of  the  folios  in  the  mar- 
gin) as  is  prescribed  for  the  printing  of  transcripts. 

Rule  18.    No  more  than  two  counsel  on  a  side  will  Number  of 

coansel, 

be  heard  upon  the  argument,  except  in  peculiar  and  ^^^^l- 
important  cases;  but  each  defendant  who  has  appeared  ^^^ 
separately  in  the  Couii;  below,  may  be  heard  through 
his  own  counsel.  The  counsel  for  each  party  will  be 
allowed  only  one  hour,  unless  an  extension  of  time  be 
obtained  jBrom  the  Court,  before  the  argument  is  com- 
menced. 

Rule  19.    All  opinions  delivered  by  the  Court,  after  to  be    , 

•^  *^  corrected 

having  been  finally  corrected,  shall  be  recorded  by  the  "»d  thea 

o  J  7  J  recorded 

Clerk.  •  tt 

Rule  20.     All  motions  for  rehearing  shall  be  upon  Motions  for 

rehearing* 

petition,  which,  in  civil  cases,  shall  be  printed.     The  bow  made, 
petition  must  be  filed  within  twenty-five  days  after  the 
judgment  has  been  rendered.     The  time  herein  pre- 
scribed shall  not  be  extended  by  the  Court,  and  the 
Clerk  shall  not  file  a  petition  after  such  time  has  ex- 
pired.   The  petition  shall  operate  as  a  stay  of  proceed- 
ings until  it  has  been  determined.    When  it  appears  Frivolous 
that  a  petition  has  been  filed  for  delay  only,  or  is  Mvo-  eosts,  etc. 
lous,  the  Court  may  impose  such  costs  and  damages  as 
may  be  deemed  proper. 

Rule  21.    No  remittitur  shall  issue  until  after  the  when 

remittitur 

expiration  of  twenty-five  days  from  the  entry  of  the  to  issue, 
judgment  or  order,  unless  upon  the  order  of  the  Court, 
or  of  three  of  the  Justices. 
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Time  of  BuLE  22.    In  all  cases  where  notice  of  a  motion  is 

notioe  of 

moUon,  necessary,  unless  for  good  cause  shown  the  time  is 
shortened  by  an  order  of  one  of  the  Justices,  the  notice 
shall  be  five  days,  if  the  attorney  upon  whom  service 
is  to  be  made  resides  north  of  an  east  and  west  line 
drawn  one  hundred  and  twenty-five  miles  south  of  Sac- 
ramento, and  south  of  a  similar  line  drawn  at  the  same 
distance  north  of  Sacramento;  and  ten  days,  if  such 
attorney  reside  without  said  hmits. 

Certified  RuLE  23.    When  a  judgment  is  reversed  or  modi- 

aecSmSMy   ^^^>  ^  certified  copy  of  the  opinion  in  the  case,  if 
remittitur,   ^j^^pg  ^^q  ^ny,  shall  be  transmitted,  with  the  rejnittitur, 

to  the  Court  below. 


Traofloript 
and  papers, 
how 
withdrawn. 


Write  of 
oertiorarii 
when 
issaed. 


Costs,  to 

whom 

chargeable 

primarily. 

To  be  paid, 

when. 


Causes 
brought  on 
for  hearing, 
how  and 
when. 


Rule  24.  No  paper  shall  be  taken  from  the  Court 
roofla  or  Clerk's  office,  except  by  order  of  the  Court, 
or  of  one  of  the  Justices.  No  order  will  be  made  for 
leave  to  withdraw  a  transcript  for  examination,  except 
upon  written  consent,  to  be  filed  with  the  Clerk. 

Rule  25.  Writs  of  certiorari  may  be  issued  by  the 
Clerk,  upon  the  order  of  the  Court,  on  the  filing  of  a 
petition  therefor,  and  shall  be  returnable  in  thirty  days» 

Rule  26.  When  causes  are  placed  upon  the  calen- 
dar parties  shall  be  primarily  liable  for  costs  as  fol- 
lows: 1st.  If  by  the  appellant,  he  shall  first  be  liable; 
2d.  If  by  the  respondent,  or  by  consent,  then  both  par- 
ties. In  civil  cases  the  Clerk  shall  not  be  required  to 
remit  the  final  papers  until  the  costs  are  paid. 

• 

Rule  27.  All  causes  regularly  on  the  calendar 
may  be  brought  to  a  hearing  by  either  party  when 
called  in  their  order  on  the  day  for  which  they  are 
set,  or  as  soon  thereafter  as  they  may  be  reached  in 
the  regular  call,  without  further  notice  than  is  con- 
tained in  the  apportionment  of  the  calendar  by  the 
Clerk.     When  the  appellant  has  failed  to  file  the  tran- 


RULES  OF  THE   SUPREME   COURT.  XVll 

script,  as  provided,  by  Rule  2,  and  the  cause  is  put  on 
the  calendar  on  the  motion  of  the  respondent,  the    • 
appeal  will  be  dismissed  or  judgm^ent  affirmed,  in  the 
discretion  of  the  Court,  on  motion  of  respondent. 

BuLE  28.    All  applications  to  this  Court  for  peremp-  AppHca- 
toiy  writs  of  mandate  must  be  noticed  for  the  first  day  ^rfS^o^^'^ 
of  the  term.    The  notice  shall  require  the  respondent  Sid^p?^®' 
to  serve  and  file  his  answer  within  the  time  hereinaf-  thereof 
ter  specified,  and  notify  him  that  if  he  fails  to  answer 
within  the  tiitie  prescribed,  the  application  will  be 
heard  on  the  moving  papers  on  the  first  day  of  the 
next  tervL.    The  notice  of  the  application,  together 
with  a  copy  of  the  affidavit  and  other  papers  upon 
.  which  the  application  will  be  based,  shall  be  served 
on  the  respondent  at  least  twenty  days  before  the  said 
first  day  of  the  term,  unless  the  Court  or  one  of  the 
Justices  shall  shorten  the  time.     As  soon  as  practica- 
ble after  such  service,  the  said  notiae,  affidavit,  and 
other  papers,  together  with  the  evidence  of  service, 
shall  be  filed  by  the  apphcant  with  the  Clerk  of  this 
Court.     Within  the  time  mentioned  in  the  notice  the 
respondent  shall  file  his  answer  and  serve  a  copy  thereof 
on  the  applicant  or  his  attorney. 

Rule  29.     When  the  application  is  for  an  alterna-  Appiica- 

'■*■  ^      tioDs  for 

tive  writ,  the  affidavit  upon  which  the  application  is  ^rf®™"/*^® 
made  shall  be  filed  with  the  Clerk  before  the  issuing  Sjd"p^' 
^  of  the  writ,  and  a  copy  of  the  same  shall  be  served  thwiST 
with  the  writ.    The  writ  shall  command  the  party  to 
do  the  act  required  to  be  performed,  or  show  cause 
why  he  has  not  done  so,  by  filing  his  answer  thereto 
within  the  time  specified  in  said  writ,  as  hereinafter 
provided;  and  shall  notiiy  the  respondent  that  on  fail- 
ure  so  to  do  the  application  for  the  peremptory  writ 
will  be  heard  on  the  papers  of  the  moving  party,  on 

c  *— Co.  C.  Pro. 
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Prelimi- 
nary 

motions  in 
such  pro- 
ceodingg 
heard  first 
day  of  the 
term. 


Qaestions 
of  fact  in 
auch  pro- 
ceedings, 
hovr 
disposed  of. 


Final 
argument 
in  auch 
cases,  when 
heard. 


Not  ready, 
to  be 
continued 
till  next 
term. 


the  first  day  of  the  next  succeeding  term,  or  upon  such 
day  in  tenn  as  may  be  appointed  by  the  Court,  when 
a  special  return  day  has  been  inserted  by  order  of 
Court.  The  return  day  specified  in  the  writ  shall  be 
twenty  days  after  service  of  a  copy  of  the  writ  and 
afiidavit;  or,  if  the  Court  appoint  a  special  return  day, 
then  the  day  so  appointed.  Within  the  time  so  desig- 
nated for  the  return  of  said  writ,  the  respondent  shall 
either  do  the  act  required  to  be  performed  or  file  with 
the  Clerk  his  answer  to  the  writ  and  affidavit,  and  serve 
a  copy  thereof  on  the  applicant. 

Rule  30.  In  proceedings  relating  to  writs  of  man- 
date, preliminary  motions  necessary  to  be  disjDOsed  o^ 
before  the  catise  is  placed  upon  the  calendar  for  final- 
argument,  will  be  heard  on  the  first  day  of  the  term. 

Rule  31.  If,  in  such  proceedings,  an  answer  be 
filed  which  raises  an  issue  of  fact,  essential  to  the  de- 
termination of  the  application,  the  question  of  fiict 
will  be  directed  to  be  tried  by  a  jury,  before  some 
District  Court,  to  be  designated  in  the  order,  or  where 
the  parties  so  agree,  by  a  referee;  and  the  argument  | 
will  be  postponed  till  the  verdict  or  finding  upon  such  I 
issue  of  fact  shall  be  duly  certified  to  this  Court.  1 

Rule  32.  The  final  argument  in  proceedings  for 
writs  of  mandate,  whether  upon  questions  of  law  aris- 
ing upon  the  papers  in  the  case  or  upon  the  &cts  as* 
found  by  a  jury  or  referee,  will  be  heard  on  Tuesday  of 
the  second  week  of  the  term.  A  calendar  of  such 
causes  will  be  made  out  for  that  day,  upon  which  the 
Clerk  will  place  all  applications  for  mandate  ready  for 
final  hearing.  All  applications  for  writs  of  mandate 
not  ready  for  hearing  on  said  day  (unless  for  special 
reasons  otherwise  directed),  will  be  continued  to  the 
next  succeeding  term  of  the  Court. 
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Rule  33.  When  a  peremptory  writ  of  mandate  is  a  peremp- 
awarded  it  shall  issue  immediately,  unless  stayed  by  Jjj™*"^**® 
special  order  of  the  Court.  i?*wh^'*^ 

awarded. 

Bule  34.    The  proof  of  service  of  notice  and  affida-  Proof  of 

^  service  of 

vits,  or  writ  and  affidavits,  shall  be  the  same  as  the  °*hjj®'and 
proof  of  service  of  summons  in  civil  cases.  After  the  fn^®®^' 
return  day  has  passed,  upon  filing  due  proof  of  servicfe 
of  notice  and  affidavits  in  an  application  for  a  peremp- 
tory  mandate,  or  of  the  affidavits  and  alternative  writ, 
when  the  alternative  writ  has  been  issued,  as  provided 
by  these  rules,  and  that  no  answer  has  been  served  and 
filed  as  herein  provided;  upon*  application  of  the  mov- 
ing party,  the  Clerk  shall  place  the  cause  upon  the 
calendar  for  hearing,  on  the  first  day  of  the  term,  or 
such  other  day  as  may  be  specially  appointed  by  the 
Court,  upon  the  papers  of  the  applicant;  and  the  appli- 
cation shall  be  heard  upon  such  papers,  unless  the 
Court,  upon  motion  on  notice  and  affidavits,  shall 
relieve  the  respondent  from  his  default,  on  the  ground 
of  mistake,  inadvertence,  surprise,  or  excusable  neg- 
lect, and  permit  an  answer  to  be  filed. 

Rule  35.    An  appeal  or  writ  of  error  may  be  dis-  Dismissal 
missed  at  any  time,  upon  and  in  accordance  with  the  on       ^ 

^  '      -^  stipulation. 

written  stipulation  of  the  attorneys  of  record  of  the 
respective  parties;  and  upon  and  in  accordance  with  How 

en  tered 

such  stipulation,  the  Clerk  shall  enter  such  dismissal,  by  cierk. 
and  the  remittitur  shall  issue  thereon  in  accordance 
with  the  terms  of  said  stipulation. 

Rule  36.    When  the  inspection  of  an  original  paper  original 
which  was  oflTered  in  evidence  in  the  Court  below  is  Lroquired 

to  be 

shown  to   be  necessary  to  a  connect  decision  of  the  produced, 

•^  when  and 

appeal,  the  Court  may  order  the  Clerk  of  the  Couii;  ^^  '^^^^' 
below  to  transmit  such  original  paper,  if  in  his  posses- 
sion, to  the  Clerk  of  this  Couii;;  and  if  such  paper  be 
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in  the  possession  of  a  party  to  the  action,  he  may  pro- 
duce the  same  on  the  hearing  of  the  cause,  or  he  m.ay, 
upon  motion  and  notice  of  the  adverse  party,  be 
required  to  produce  such  paper  on  the  hearing  of  the 
caiise;  and  in  default  thereof  the  Court  will  intend  the 
paper  to  be  in  iall  respects  as  alleged  by  the  opposite 
party. 

AppHca-  Rule  37.  *  If  any  application  made  to  the  Court  for 

write  to^^*  a  writ  of  mandamus,  certiorari,  prohibition,  proce- 
andUho  ***  deudo,  or  for  any  prerogative  writ  to  be  issued  in  the 
in  interest  cxercise  of  its  Original  jurisdiction,  and  for  which  an 
application  might  have  been  lawfully  made  to  some 
other  Court  in  the  first  instance,  the  affidavit  or  peti- 
tion shall,  in  addition  to  the  necessary  matter  requisite 
by  the  rules  of  law  to  support  the  application,  also  set 
forth  the  circumstances  which,  in  the  opinion  of  the 
applicant,  render  it  proper  that  the  writ  should  issue 
originally  from  this  Couii;,  and  not  from  such  other 
Couii; — the  sufficiency  or  insufficiency  of  which  cir- 
cumstances so  set  forth  in  that  behalf  will  be  deter- 
mined by  the  Court  in  awarding  or  refusing  the  appli- 
cation. In  case  any  Couii;,  Judge,  or  other  officer^  or 
any  Board  or  other  tribunal,  in  the  discharge  of  duties 
of  a  public  character,  be  named  in  the  application  as 
respondent,  the  affidavit  or  petition  shall  also  disclose 
the  name  or  names  of  the  real  party  or  parties,  if  any, 
in  interest,  or  whose  interest  would  be  directly  affected 
by  the  proceedings,  and  in  such  case  it  shall  be  the 
duty  of  the  applicant  obtaining  an  order  for  any  such 
writ  to  serve  or  cause  to  be  served  upon  such  party  or 
parties  in  interest  a  true  copy  of  the  affidavit  ot'peti- 
tion  and  of  the  writ  issued  thereon,  in  like  manner  as 
the  same  is  required  to  be  served  upon  the  respondent 
named  in  the  application  and  proceedings,  and  to  pro- 
duce and  file  in  the  office  of  the  Clerk  of  this  Court 
the  like  evidence  of  such  service.  . 
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It  is  ordered  that  the  foregoing  rules  be  and  the 

same  are  hereby  adopted;  that  they  shall  take  eftect 

on  the  first  Monday  of  January,  eighteen  hundred  and 

seventy-three;  and  that  thereupon  all  former  rules  be 

abrogated. 

WALLACE,  C.  J., 

CROCKETT,  J., 

RHODES,  Ai 

NTLES,  J., 

BELCHER,  J. 
OcTOBKR  25th,  1872. 
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THE 


Code  of  Civil  Procedure 


OF    THS 


STATE    OF   OALIFOENIA. 


AN    ACT 


TO  ESTABLISH  A  CODE  OF  CIVIL  PROCEDURE. 


The  People  of  the  State  of  California^  represented  in  Senate 

and  Assembly,  do  enact  as  foUows: 

TITLE    OF    ACT.  » 

SscTion  1.  Title  and  division  of  this  volume. 

1 .    This  Act  shall  be  known  as  The  Code  of  Civil  Title  and 
Peocbdure  of  California,  and  is  divided  into  Four  ©f  this 
Farts,  as  follows: 

Part    I.   OP  COURTS  OF  JUSTICE, 
n.   OF  CIVIL  ACTIONS, 
in.   OF  SPECIAL  PROCEEDINGS  OF  A  CIVIL  NA- 
TURE. 
IV.   OF  EVIDENCE. 


THE  CODE  OF  CIVIL  PROCEDURE 


OF 


OALIFOENIA. 


PRELIMINARY    PROVISIONS. 

Sktion  2.  When  this  Code  takes  effect. 

3.  Not  retroactive. 

4.  Bale  of  construction  of  this  Code. 

5.  Brovisions  similar  to  existing  laws,  how  construed. 

6.  Tenure  of  offices  preserved. 

7.  Construction  of  repeal  as  to  certain  officers. 

8.  Actions,  etc.,  not  affected  by  this  Code. 

9.  Limitations  shall  continue  to  fun. 

10.  Holidays. 

11.  Same. 

12.  Computation  of  time. 

13.  Certain  acts  not  to  be  done  on  holidays. 

14.  "Seal'' defined. 

15.  Joint  authority. 

16.  Words  and  phrases. 

17.  Certain  terms  used  in  this  Code  defined. 

18.  Statutes,  etc.,  inconsistent  with  Code  repealed, 

19.  This  Act,  how  cited,  enumerated,  etc. 

20.  Judicial  remedies  defined. 

21.  Division  of  judicial  remedies. 

22.  Action  defined. 

28.  Special  proceeding  defined. 

24.  Division  of  actions. 

25.  Civil  actions  arise  out  of  obligations  or  injuries. 

26.  Obligation  defined. 

27.  Division  of  injuries. 

28.  Injuries  to  property. 

29.  Injuries  to  the  person. 
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WhentliiB 
Codetakee 
effeet. 


Sectiok  30.  Civil  action,  by  whom  prosecuted. 

31.  Criminal  actions. 

32.  Civil  and  criminal  remedies  not  merged. 

2.  This  Code  takes  eflfect  at  twelve  o'clock  noon, 
on  the  first  day  of  January,  eighteen  hundred  and 
seventy-three. 


Not  retro-        3.    ^"0  part  of  it  is  retroactive,  unless  expressly  so 
declared. 


Rale  of 
oonstmo- 
tion  of 
Code. 


Provisions 
similar  to 
existing 
laws,  how 
construed. 


Tenure  of 

oflScee 

preserred. 


4.  The  rule  of  the  common  law,  that  statutes  in 
derogation  thereof  are  to  be  strictly  construed,  has  no 
application  to  this  Code.  The  Code  estabUshea  the 
law  of  this  State  respecting  the  subjects  to  which  it 
relates,  and  its  provisions  and  all  proceedings  under  it 
are  to  be  liberally  construed,  with  a  view  to  effect  its 
objects  and  to  promote  justice. 

5.  The  provisions  of  this  Code,  so  fer  as  they  are 
substantially  the  same  as  existing  statutes,  must  be 
construed  as  continuations  thereol^  and  not  as  new 
enactments. 

6.  All  persons  who  at  the  time  this  Code  takes 
effect  hold  office  under  any  of  the  Acts  repealed,  con- 
tinue to  hold  the  same  according  to  the  tenure  thereof 
except  those  offices  which  are  not  continued  by  one  of 
the  Codes  adopted  at  this  session  of  the  Legislature. 


Constmc- 
tioD  of 


7.    When  any  office  is  abolished  by  the  repeal  of 
SwSin"  ^  any  Act,  and  such  Act  is  not  in  substance  reenacted 
or  continued  in  either  of  the  Codes,  such  office  ceases 
at  the  time  the  Codes  take  effect. 


officers. 


Actions,  8.    No  action  or  proceeding  commenced  before  this 

etc.,  not  ^  o 

thifc^i^  Code  takes  effect,  and  no  right  accrued,  is  affected  by 
its  provisions,  but  the  proceedings  therein  must  con- 
form to  the  requirements  of  this  Code  as  fiir  as  appli- 

■ 

cable. 
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9.  When  a  limitation  or  period  of  time  prescribed  Limita- , 

*  *  tions  shall 

in  any  existing  statute  for  acquiring  a  right  or  barring  JJ^"® 
a  remedy,  or  for  any  other  purpose,  has  begun  to  run 
before  this  Code  takes  effect,  and  the  same,  or  any 
limitation,  is  prescribed  in  this  Code,  the  time  of  limit- 
ation continues  to  run  and  has  the  like  effect  as  if  the 
whole  period  had  begun  and  ended  after  its  adoption. 

10.  Holidays,  within  the  meaning  of  this  Code,  are:  HoUdays. 
every  Sunday,  the  jBrst  day  of  January,  the  twenty- 
second  day  of  February,  the  fourth  day  of  July,  the 
twenty-fifth  day  of  December,  every  day  on  which  an 
election  is  held  throughout  the  State,  and  every  day 
appointed  by  the  President  of  the  United  States,  or  by 

the  Governor  of  this  State,  for  a  public  fast,  thanksgiv- 
ing, or  holiday. 

11.  K  the  first  day  of  January,  the  twenty-second  same, 
day  of  February,  or  the  twenty-fifth  day  of  December 
&lls  upon  a  Sunday,  the  Monday  following  is  a  holiday. 

12.  The  time  in  which  any  act  provided  by  law  is  Computa- 

tion  of  time 

to  be  done  is  computed  by  excluding  the  first  day,  and 
including  the  last,  unless  the  last  day  is  a  holiday,  and 
then  it  is  also  excluded. 

13.  Whenever  any  act  of  a  secular  nature,  other  Certain 

acts  not  to 

than  a  work  of  necessity  or  mercy,  is  appointed  by  law  J® Aj«  »" 
or  contract  to  be  performed  upon  a  particular  day, 
which  day  fi^lls  upon  a  holiday,  such  act  may  be  per- 
formed upon  the  next  business  day  with  the  same  effect 
as  if  it  had  been  performed  upon  the  day  appointed. 

14.  When  the  seal  of  a  Court,  public  officer,  or  "Seai" 

'  ^  '  defined. 

person  is  required  by  law  to  be  affixed  to  any  paper, 
the  word  "seal"  includes  an  impression  of  such  seal 
upon  the  paper  alone  as  well  as  upon  wax  or  a  wafer 
affixed  thereto. 
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Joint  .  1 6.     Words  giving  a  joint  authority  to  three  or  more 

public  officers  or  other  persons  are  construed  as  giving 
such  authority  to  a  majority  of  them,  unless  it  is  other- 
wise expressed  in  the  Act  giving  the  authority. 

Words  and        16.     Words  and  phrases  are  construed  according  to 

phrasoB. 

the  context  and  the  approved  usage  of  the  language; 
but  technical  words  and  phrases,  and  such  othera  as 
have  acquired  a  peculiar  and  appropriate  meaning  in 
law,  or  are  defined  in  the  succeeding  section,  are  to  be 
construed  according  to  such  peculiar  and  appropriate' 
meaning  or  definition. 

Certain  17.     Whenever  the  terms  mentioned  in  this  section 

terms  used 

d°fined?*^*  are  employed  in  this  Code  they  are  employed  in  the 
senses  hereafter  affixed  to  them,  except  where  a 
diflferent  sense  plainly  appears: 

1.  The  term  "  signature  "  includes  any  name,  mark, 
or  sign,  written  with  intent  to  authenticate  any  instru- 
ment or  writing. 

2.  The  term  **  writing"  includes  both  printing  and 
writing. 

3.  The  term  ^'  land,"  and  the  phrases  "real  estate" 
and  "real  property,''  includes  lands,  tenements,  and 
hereditaments,  and  all  rights  thereto,  and  interests 
therein. 

4.  The  words  "personal  property"  include  money, 
goods,  chattels,  evidence  of  debt,  and  "things  in 
action." 

5.  The  word  "property"  includes  personal  and 
real  property. 

6.  The  word  "month"  means  a  calendar  month, 
unless  otherwise  expressed;  and  the  word  "year," 
and  also  the  abbreviation  "A.  D.,"  is  equivalent  to 
the  expression  "year  of  our  Lord." 

7.  The  word  "oath"  includes  "affirmation"  in  all 
cases  where  an  affirmation  may  be  substituted  for  an 
oath;  and  in  like  cases  the  word  "swear"  includes 
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the  word  **  affirm."     Every  mode  of  oral  statement  Certain 

*'  terms  used 

under  oath  or  affii-mation  is  embraced  by  the  term  ^°^q^*^® 
"testify/'  and  every  written  one  in  the  term  '* de- 
pose." 

8.  The  word  *' State,"  when  applied  to  the  different 
parts  of  the  United  States,  includes  the  District  of 
Columbia  and  the  Territories;  and  the  words  "United 
States"  may  include  the  District  and  Territories. 

9.  Where  the  term  "person"  is  used  in  this  Code 
to  designate  the  party  whose  property  may  be  the 
subject  of  any  offense,  action,  or  proceeding,  it  in- 
cludes this  State,  any  other  State,  Government,  or 
country  which  may  lawfully  own  any  property  within 
this  State,  and  all  public  and  private  corporations  or 
joint  associations,  as  well  as  individuals.  . 

10.  The  word  "  person  "  includes  bodies  politip  and 
corporate. 

11.  The  singular  number  includes  the  plural,  and 
the  plural  the  singular. 

12.  Words  used  in  the  masculine  gender  compre- 
hend as  well  the  feminine  and  neuter. 

13.  Words  used  in  the  present  tense  include  the 
future,  but  exclude  the  past. 

14.  The  word  "will"  includes  codicils. 

15.  The  word  "writ"  signifies  an  order  or  precept 
in  writing,  issued  in  the  name  of  the  people,  or  of  a 
Court,  or  judicial  officer. 

16.  "Process"  is  a  writ  or  summons  issued  in  the 
course  of  judicial  proceedings. 

17.  The  word  "  vessel,"  when  used  with  reference 
to  shipping,  includes  ships  of  all  kinds,  steamboats, 
and  steamships,  canal  boats,  and  every  structure 
adapted  to  be  navigated  from  place  to  place. 

18.  The  term  "peace  officer "  signifies  any  one  of 
the  officers  mentioned  in  Section  817  of  The  Penal 
Code. 

2* 
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19.  The  term  "magistrate  **  signifies  any  one  of  the 
officera  mentioned  in  Section  808  of  The  Penal  Code. 

statutes,  18.     No  Statute,  law,  or  rule  is  continued  in  force 

etc.,  mcon-  ' 

awtentwith  becausc  it  is  consistent  with  the  provisions  of  this  CJode 
repealed,  ^j^  ^j^^  same  subject;  but  in  all  cases  provided  for  by 
this  Code,  all  statutes,  laws,  and  rules  heretofore  in 
force  in  this  State,  whether  consistent  or  not  with  the 
provisions  of  this  Code^  unless  expressly  continued  in 
force  by  it,  are  repealed  and  abrogated.  This  repeal 
or  abrogation  does  not  revive  any  former  law  hereto- 
fore repealed,  nor  does  it  aflfect  any  right  aheady 
existing  or  accrued,  or  any  action  or  proceeding  already 
taken,  except  as  in  this  Code  provided;  nor  does  it 
affect  any  private  statute  not  expressly  repealed. 


ThisAot. 
how  cited, 
enume- 
rated, eto. 


Judicial 

remedies 

defined. 


Divirion  of 

judicial 

remediefti 


Action 
defined. 


Special 

Srocoeding 
efined. 

Dirisiona  of 
actions. 


19.  This  Act,  whenever  cited,  enumerated,  referred 
to,  or  amended,  may  be  designated  simply  as  "  Thb 
Code  of  Civil  Procedure,"  adding,  when  necessary, 
the  number  of  the  section. 

20.  Judicial  remedies  are  such  as  are  administered 
by  the  Courts  of  justice,  or  by  judicial  officers  empow- 
ered for  that  purpose  by  the  Constitution  and  statutes 
of  this  State. 

21.  These  remedies  are  divided  into  two  classes: 

1.  Actions;  and, 

2.  Special  proceedings. 

22.  An  action  is  an  ordinary  proceeding  in  a  Court 
of  justice  by  which  one  party  prosecutes  another  for 
the  enforcement  or  protection  of  a  right,  the  redress 
or  prevention  of  a  wrong,  or  the  punishment  of  a  pub- 
lic offense. 

23.  Every  other  remedy  is  a  special  proceeding. 

24.  Actions  are  of  two  kinds: 

1.  Civil;  and, 

2.  Criminal. 
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25.  A  civil  action  arises  out  of :  ciyii 

1.  An  obUgation;  ^^^ 

2.  An  iqjury.  or  injuries 

26.  An  obligation  is  a  legal  duty,  by  which  one  g^j^on 
person  is  bound  to  the  performance  of  an  act  towards 

« 

another,  and  arises  from: 

1.  The  contract  of  the  parties;  or, 

2.  The  operation  of  law. 

27.  An  injury  is  of  two  kinds:  Siud°"  ^' 

1.  To  the  person;  and, 

2.  To  property. 

28.  An  injury  to  property  consists  in  depriving  its  inJ^a  to 
owner  of  the  benefit  of  it,  which  is  done  by  taking, 
withholding,  deteriorating,  or  destroying  it. 

29.  Every  other  injury  is  an  injury  to  the  person,  gjnrieito 

80.    A  civil  action  is  prosecuted   by  one   party  civii 
aeainst  another  for  the  enforcement  or  protection  of  a  whom' 
right,  or  the  redress  or  prevention  of  a  wrong. 

31.  The  Penal  Codb  defines  and  provides  for  the  Orinuiua    ' 

'^  actioiu. 

prosecution  of  a  criminal  action. 

32.  When  the  violation  of  a  right  admits  of  both  citU  and 

eiiminsl 

a  civil  and  criminal  remedy,  the  riffht  to  prosecute  the  remedies 

*f7or  not  mezved 

one  is  not  merged  in  the  other. 


PAET   I. 


OF   OOTJRTS   OF   JXTSTIOE. 


PART  I. 


OF   COURTS  OF  JUSTICE. 


.TITLE    I. 

OF  THEIR  ORGANIZATION,  JURISDICTION,  AND  TERMS. 

Chapter    I.  Of  Courts  of  justice  in  general. 

n.  Of  the  Court  for  the  trial  of  impeach- 
ments. 
m.  Of  the  Supreme  Court. 
IV.  Of  the  District  Courts. 
V.  Of  the  County  Courts. 
VI.  Of  the  Probate  Courts. 
VJUL  Of  the  Municipal   Criminal   Court  of 

San  Francisco. 
VJLLi.  Of  Justices'  Courts. 
IX.  Of  Police  Courts. 
X.  General  provisions  respecting  Courts  of 
justice.  • 


CHAPTER  I. 

OOURTS  OF  JUSTICE  IN  GENERAL. 

SxcnoK  83.  The  several  Courts  of  this  State. 
d4.  Courts  of  reoord. 

88.    The  following  are  the  Courts  of  justice  of  this 
State: 
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The  several 
Courts  of 
this  State. 


1.  Tlie  Court  for  the  trial  of  impeachments; 

2.  The  Supreme  Court; 

3.  The  District  Couits; 

4.  The  County  Courts; 

5.  The  Probate  Courts; 

6.  The  Municipal  Criminal  Court  of  San  Francisco; 

7.  The  Justices'  Courts; 

8.  The  Police  Courts. 


Courts  of 
record. 


34.     The  Courts  enumerated  in  the  first  six  subdi- 
visions of  the  preceding  section  are  Courts  of  record. 


CHAPTER  II. 

OP  THE  COURT  FOR  THE  TRIAL  OF  IMPEACHMENTS. 

Section  35.  Members  of  the  Court. 

36.  Jurisdiction. 

37.  Officers  of  the  Court. 

38.  Trial  of  impeachments  provided  for  in  Penal  Code. 

Hemben         86.     The  Court  for  the  trial  of  impeachments  is 

of  the 

Court.         composed  of  the  members  of  the  Senate,  or  a  majority 
of  them. 


Jnrisdio- 
tion. 


36.  The  Court  has  power  to  try  impeachments, 
when  presented  by  the  Assembly,  of  the  Governor, 
Lieutenant  Governor,  Secretary  of  State,  Controller, 
Treasurer,  Attorney  General,  Surveyor  General,  Jus- 
tices of  the  Supreme  Court,  and  Judges  of  the  Dis- 
trict Courts,  for  any  misdemeanor  in  office. 


Officers  of 
theCowt 


37.     The  officers  of  the  Senate  are  the  officers  of 
the  Court. 


Trial  nf 

impeach-         38.     Proceedings  on  the  trial  of  impeachments  are 

ments 
Code.   *° 
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CHAPTER  in. 

OP  THE   SUPREME   COURT. 

SxcTiON  40.  Members  of  the  Court. 

41.  Chief  Justice. 

42.  Jurisdiction  of  two  kinds. 

43.  Original  jurisdiction. 

44.  Appellate  jurisdiction. 

45.  May  reverse,  affirm,  or  modify,  etc.,  remittitur. 

4<3.  Number  of  Judges  necessary  for   the   transaction  of 
business. 

47.  Number  to  pronounce  judgment. 

48.  Court  always  open  for  certain  purposes. 

49.  Terms,  when  held.    Additional  terms. 

50.  Terms,  where  hold. 

40.  The  Supreme  Court  consists  of  a  Chief  Justice  Members 

^  of  the 

and  four  Associate  Justices,  elected  at  the  judicial  Court, 
elections,  and  holding  their  offices  for  the  term  of  ten 
years  from  the  first  day  of  January  next  after  their 
election. 

41.  The  Justice  having  the  shortest  term  to  serve  cwef 

^  Justioe. 

is  the  Cliief  Justice. 

Note.— Stats.  1871-2,  p.  364. 

An  Act  to  determine  who  must  act  as  Chief  Justice  of 

the  Supreme  Court. 

[Approved  March  14, 1872.] 

[Enacting  clause.] 

Section  1.  That  Justice  of  the  Supreme  Court, 
elected  hy  the  i>eoplc,  who  has  the  shortest  term  to 
serve  under  his  commission  \§  the  Chief  Justice  after 
the  expiration  of  the«term  of  the  present  Chief  Justice. 

Sec.  2.  In  case  two  or  more  of  the  Justices  of  the 
Supreme  Court  shall  be  equally  entitled  to  the  office  of 
Chief  Justice  after  the  expiration  of  the  term  of  the 
present  Chief  Justice,  and  neither  of  the  two  shaU 
voluntarily  and  in  writing  waive  his  right  to  be  such 
Chief  Justice,  then  such  Justices  shall  determine  by 
lot  which  of  them  shall  hold  such  office,  and  a  record 
of  the  allotment  or  waiver  shall  be  entered  in  the 
minutes  of  the  Court,  and  a  certified  copy  thereof  shall 
be  transmitted  to  the  Secretary  of  State,  and  be  filed 
in  his  office. 

3* 
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Jarisdio- 
tion  of  two 
kinds. 


Original 
jurisdio- 
tion. 


Appellate 

jurudio- 

tlon. 


May 

reyene, 
affirm,  or 
modify, 
etc., 
remittitur. 


42.  The  jurisdiction  of  this  Court  is  of  two  kinds: 

1.  Original;  and, 

2.  Appellate. 

43.  Its  original  jurisdiction  extends  to  the  issu- 
ance of  writs  of  mandate,  review,  prohibition,  habeas 
corpus,  and  all  writs  necessary  to  the  exercise  of  its 
appellate  jurisdiction. 

44.  Its  appellate  jurisdiction  extends: 

1.  To  all  civil  actions  for  relief  formerly  given  in 
Courts  of  equity; 

2.  To  all  civil  actions  in  which  the  subject  of  litiga- 
tion is  not  capable  of  pecuniary  estimation; 

3.  To  all  civil  actions  in  which  the  subject  of  litiga- 
tion is  capable  of  pecuniary  estimation  which  involve 
the  title  or  possession  of  real  estate,  or  the  legality  of 
any  tax,  impost,  assessment,  toll,  or  municipal  fine,  or 
in  which  the  demand,  exclusive  of  interest,  or  the 
value  of  the  property  in  controversy,  amounts  to  three 
hundred  dollare; 

4.  To  all  special  proceedings; 

5.  To  all  cases  arising  in  the  Probate  Courts;  and, 

6.  To  all  criminal  actions  amounting  to  felony,  on 
questions  of  law  alone. 

46.  The  Court  may  reverse,  aJErm,  or  modify  any 
order  or  judgment  a])pealed  from,  and  may  direct  the 
proper  judgment  or  order  to  be  entered,  or  direct  a 
new  trial  or  further  proceedings  to  be  had.  Its  judg- 
ment must  be  remitted  to  the  Court  from  which  the 
appeal  was  taken. 


Number  of       46.     The  presence  of  three  Justices  is  necessary  for 

fo^the*^     the  tmnsaction  of  business,  but  one  or  more  of  the 

SrbuafneM.  Justiccs  may  transact  such  business  as  can  be  done  at 

chambers,  and.may  adjourn  the  Court  from  day  to  day, 

with  the  same  effect  as  if  all  were  present. 
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47.  The  concurrence  of  three  Justices  is  necessary  Nnmber  to 

pronounco 

to  pronoumje  a  Judgment;  if  three  do  not  concur,  the  jud«meiit 
ease  must  be  reheard. 

48.  For  the  purpose  of  issuing  writs  of  mandate,  court 

ftlw&78 

review,  prohibition,  habeas  corpus,  and  all  writs  neces-  open  for 
sary  to  the  exercise  of  its  appellate  jurisdiction,  filing  p«n>ofl08. 
opinions,  and  entering  orders  and  judgments,  this  Ck)urt 
is  always  open  and  in  session. 

49.  There  must  be  four  terms  in  each  year,  for  the  Term*, 

when  held. 

hearing  of  causes,  to  commence  on  the  second  Monday 

of  January,  April,  July,  and   October.     Additional  Additional 

terms. 

terms  may  also  be  held  by  order  of  the  Court. 
60.     The  terms  of  this  Court  must  be  held  at  the  Terms. 

where  held 

Capital  of  the  State.  K  proper  rooms  in  which  to 
hold  the  Court,  and  for  the  chambers  of  the  Justices, 
are  not  provided  by  the  State,  together  with  attend- 
ants, furniture,  fuel,  lights,  and  stationery,  suitable  and 
sufficient  for  the  transaction  of  business,  the  Court 
may  direct  the  Sheriff  of  the  county  in  which  it  is 
held  to  provide  such  rooms,  attendants,  furniture,  fuel, 
lights,  and  stationery;  and  the  expenses  thereof,  certi- 
fied by  a  majority  of  the  Justices  to  be  correct,  must 
be  paid  out  of  the  State  Treasury. 

Note.— Stats.  1871-2,  p.  391. 
An  Act  to  regulate  practice  in  the  Supreme  Court. 

[Approved  March  16, 1872.] 
[Enacting  clause.] 

Section  1.  Every  civil  cause  on  appeal  in  the 
Supreme  Court  must  be  decided,  and  the  decision  of 
the  Court  filed,  within  six  months  after  the  same  is 
submitted;  if  not  so  decided,  and  [the  decision  filed, 
the  cause  may,  on  notice  of  either  party,  of  at  least 
thirty  days,  to  the  adverse  party,  be  again  placed  on 
the  calendar  for  a  reargument, 

Skc.  2.  Every  cause  which  shall  have  been  pending 
on  appeal  in  said  Court,  for  a  period  of  six  months 
prior  to  the  taking  effect  of  this  Act,  and  shall  have 
been  submitted,  shall,  on  notice  filed  and  served,  by 
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either  party,  on  the  adverse  party  and  the  Clerk  of  the 
Court,  thirty  days  before  the  commencement  of  the 
next  succeeding  term,  be  placed  on  the  calendar  for 
that  term  for  reargtmient. 


CHAPTER  IV. 


OF  THE   DISTRICT   COURTS. 


Jadidal 
districts. 


Court  in 

•aoh 

district 


Jndces, 
election 
and  terms 
of: 


Section  54.  Judicial  districts. 

55.  Court  in  each  district. 

56.  Judges,  election  and  terms  of. 

57.  Jurisdiction. 

58.  Terms  of  Court  in  the  First  District. 

59.  Second  District. 

60.  Third  District. 

61.  Fourth  District. 

62.  Fifth  District. 

63.  SixthJDistrict. 

64.  Seventh  District. 

65.  Eighth  District. 

66.  Ninth  District. 

67.  Tenth  District. 

68.  Eleventh  District. 

69.  TwelfthiDistrict. 

70.  Thirteenth  District. 

71.  FourteenthJDistrict. 

72.  Fifteenth  District. 

73.  Sixteenth  District. 

74.  Seventeenth  District. 

75.  Terms  of  the  District  Court,  where  held. 

76.  Duration  of  terms. 

77.  AcQoumment  of  the  Court. 

78.  Judgments  may  be  entered  in  vacation. 

54.  The  State  is  divided  into  Seventeen  Judicial 
Districts. 

55.  There  must  be  a  District  Court  held  in  each 
of  the  judicial  districts. 

56.  The  Judge  thereof  is  elected  by  the  electors 
of  the  district,  at  the  judicial  elections,  and  holds  his 
office  for  the  term  of  six  years  from  the  first  day  of 
January  next  succeeding  his  election. 
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57.     The  iurisdiction  of  the  District  Courts  extends:  Junadio- 

1.  To  all  civil  actions  for  relief  formerly  given  in 
Courts  of  equity; 

2.  To  all  civil  actions  in  which  the  subject  of  litiga- 
tion is  not  capable  of  pecuniary  estimation; 

3.  To  all  civil  actions  (except  actions  of  forcible 
entry  and  detainer)  in  which  the  subject  of  htigation 
is  capable  of  pecuniary  estimation,  which  involve  the 
title  or  possession  of  real  estate,  or  the  legality  of  any 
tax,  impost,  assessment,  toll,  or  municipal  fine,  or  in 
which  the  demand,  exclusive  of  interest,  or  the  value 
of  the  property  in  controversy,  amounts  to  three  hun- 
dred dollars; 

4.  To  all  special  proceedings  not  within  the  juris- 
diction of  the  County  and  Probate  Courts,  as  defined 
in  this  Code; 

5.  To  the  issuance  of  writs  of  mandate,  review,  pro- 
hibition, habeas  corpus,  and  ^Jl  writs  necessary  to  the 
exercise  of  its  powers; 

6.  To  the  trial  of  all  indictments  for  treason,  mis- 
prision of  treason,  murder,  and  manslaughter. 

68.     In  the  First  Judicial  District,  terms  of  the  Dis-  Terms  of 

♦  Conrt  in 

trict  Court  must  be  held  as  follows:  fe^Zfe?* 

In  the  County  of  San  Luis  Obispo,  on  the  first  Mon- 
day of  January,  May,  and  September; 

In  the  County  of  Santa  Barbara,  on  the  third  Mon- 
day of  February,  June,  and  October. 

59-     In  the  Second  Judicial  District,  terms  of  the  second 

Distriot. 

District  Court  must  be  held  as  follows: 

In  the  County  of  Butte,  on  the  first  Monday  of 
March,  third  Monday  of  November,  and  second  Mon- 
day of  July; 

In  the  County  of  Lassen,  on  the  second  Monday  of 
June,  and  second  Monday  of  September; 

In  the  County  of  Plumas,  on  the  fourth  Monday  of 
May,  and  first  Monday  of  October; 
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Third 
District 


Fourth 
District. 


Fifth 
District 


Sixth 
District 


In  the  County  of  Tehama,  on  the  fourth  Monday  of 
October,  fourth  Monday  of  January,  and  first  Monday 
of  May. 

60.  In  the  Third  Judicial  District,  terms  of  the 
District  Court  must  be  held  as  follows: 

In  the  County  of  Alameda,  on  the  third  Monday  of 
February,  June,  and  October; 

In  the  County  of  Monterey,  on  the  first  Monday  of 
April,  and  October; 

In  the  County  of  Santa  Clara,  on  the  second  Mon- 
day of  January,  May,  and  September; 

In  the  County  of  Santa  Cruz,  on  the  second  Monday 
of  April,  August,  and  December. 

61.  In  the  Fourth  Judicial  District,  terms  of  the 
District  Court  must  be  held  as  follows: 

In  the  County  of  San  Francisco,  on  the  first  Monday 
of  February,  May,  Augifet,  and  Xo^^ember. 

62.  In  the  Fifth  Judicial  District,  terms  of  the 
District  Court  must  be  held  as  follows: 

In  the  County  of  San  Joaquin,  on  the  first  Monday 
of  February,  May,  and  August,  and  on  the  third  Mon- 
day of  October; 

In  the  County  of  Stanislaus,  on  the  second  Monday 
of  January,  April,  and  September; 

In  the  County  of  Tuolumne,  on  the  first  Monday  of 
March  and  July,  and  on  the  third  Monday  of  Novem- 
ber. 

63.  In  the  Sixth  Judicial  District,  tenns  of  the 
District  Court  must  be  held  as  follows: 

In  the  County  of  Sacramento,  on  the  first  Monday 
of  February,  April,  June,  August,  October,  and  De- 
cember; 

In  the  County  of  Yolo,  on  the  third  Monday  of  Jan- 
uary, May,  and  September. 
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In  the  Seventh  Judicial  District,  terms  of  the  Seventh 

'  District. 

X)istrict  Court  must  be  held  as  follows: 

111  the  County  of  Lake,  on  the  third  Monday  of 
April,  and  second  Monday  of  IN'ovember; 

In  the  County  of  Marin,  on  the  first  Monday  of 
]March  and  July,  and  third  Monday  of  Ifovember; 

In  the  County  of  Mendocino,  on  the  second  Monday 
of  April,  third  Monday  of  July,  and  first  Monday  of 
Kovember; 

In  the  County  of  IN'apa,  on  the  first  Monday  of  Feb- 
ruary, June,  and  October; 

In  the  County  of  'Solano,  on  the  third  Monday  of 
January,  May,  and  September; 

In  the  County  of  Sonoma,  on  the  third  Monday  of 
February,  June,  and  October. 

G5.    In  the  Eighth  Judicial  District,  terms  of  the  Eighth 
District  Court  must  be  held  as  follows: 

In  the  County  of  Del  jS'orte,  on  the  second  Monday 
of  May,  August,  and  November; 

In  the  County  of  Humboldt,  on  the  second  Monday 
of  March,  June,  September,  and  December; 

In  the  County  of  Klamath,  on  the  second  Monday 
of  April,  July,  and  October. 

36.    In  the  Ninth  Judicial  District,  terms  of  the  Ninth 

'  DiBtriot 

District  Court  must  be  held  as  follows: 

In  the  County  of  Shasta,  on  the  second  Monday  of 

March,  June,  and*November; 

In  the  County  of  Siskiyou,  on  the  third  Monday  of 

January,  May,  and  September; 

In  the  County  of  Trinity,  on  the  second  Monday  of 

April,  August,  and  December. 

Note.— State.  1871-2,  p.  561. 

An  Act  fixing  the  time  and  places  of  holding  the  Dis- 
trict and  County  Ckmrta  in  and  for  the  County  of 

Siskiyou. 

[Approved  March  26, 1872.] 

[Enacting  clause.] 
Section  1.    The  terms  of  the  District  Court  of  the 
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Ninth  Judicial  District,  in  and  for  the  County  of  Sis- 
kiyou, shall  be  held  as  follows:  At  Yreka,  on  the 
third  Monday  of  January,  May,  and  September  of 
each  year;  at  Lake  City,  on  the  second  Monday  of 
July  of  each  year. 

Sec.  2.  The  terms  of  the  County  and  Probate 
Court  of  the  County  of  Siskiyou  shall  be  held  as 
follows:  At  Yreka,  on  the  first  Monday  of  January, 
March,  May,  September,  and  November  of  each  year; 
at  Lake  City,  on  the  second  Monday  of  July  of  each 
year. 

Sec.  3.  For  the  purpose  of  holding  the  terms  of  the 
District  and  County  Courts,  in  and  for  the  County  of 
Siskiyou,  at  Lake  City,  as  provided  in  this  Act,  the 
County  Clerk,  Sheriff,  and  other  officers  of  said  Courts 
shall,  at  the  time  appointed  for  holding  the  said  terms, 
proceed  to  Lake  City  and  officiate  the  same  as  if  the 
terms  of  the  several  Courts  were  held  at  the  county 
seat;  and  they  are  hereby  authorized  to  convey  to  said 
Lake  City  all  papers  and  documents  and  books  neces- 
sary to  be  used  at  the  said  term. 

Sec.  4.    All  Acts  or  parts  of  Acts  in  conflict  with 
this  Act  are  hereby  repealed. 

Sec.  5.    This  Act  shall  take  effect  immediately. 

Tenth  67.    In  the  Tenth  Judicial  District,  terms  of  the 

DlBtrioL  ^ 

District  Court  must  be  held  as  follows: 

In  the  County  of  Colusa,  on  the  first  Monday  of 
May,  September,  and  December; 

In  the  Coxmty  of  Sierra,  on  the  first  Monday  of 
April,  second  Monday  of  July,  and  fourth  Monday  of 
October; 

In  the  County  of  Sutter,  on  the  fourth  Monday  of 
February  and  June,  and  third  Monday  of  October; 

In  the  County  of  Yuba,  on  the  third  Monday  of 
January,  May,  and  September. 

Eleventh  68.     In  the  Eleventh   Judicial  District,  terms  of 

Bistriet 

the  District  Court  must  be  held  as  follows: 
In  the  County  of  Amador,  on  the  second  Monday 

of  March,  June,  September,  and  December; 
In  the  County  of  Calaveras,  on  the  second  Monday 

of  January,  April,  July,  and  October; 
In  the  County  of  El  Dorado,  on  the  second  Monday 
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of  February  and  May,  and  on  the  third  Monday  of 
August  and  November. 

69.  In  the  Twelfth  Judicial  District,  terms  of  the  Twelfth 

'  DiBtriot 

District  Court  must  be  held  as  follows: 

In  the  County  of  San  Francisco,  on  the  first  Mon- 
day of  January,  April,  July,  and  October; 

In  the  County  of  San  Mateo,  on  the  third  Monday 
of  March  and  fourth  Monday  of  June,  September, 
and  December. 

Note.— StatB.  1871-2,  p.  95. 

An  Act  to  Jix  the  terms  of  the  several  Courts  of  record 
in  the  County  of  San  Mateo. 

[Approved  February  13, 1872.]  • 

[Enacting:  clause.] 

Section  1.  The  terms  of  the  District  Court  of  the 
Twelfth  Judicial  District,  in  and  for  the  County  of  San 
Mateo,  shall  commence  on  the  second  JMLonday  in  Feb- 
ruary and  the  fourth  Mondays  in  May,  August,  and 
November,  in  each  year,  and  may  be  continued  from 
day  to  day,  and  adjourned  from  time  to  time,  as  the 
business  of  the  Court  shall  require.  Nothing  in  this 
section,  however,  shall  be  construed  as  ending  a  term 
of  said  Twelfth  District  Court,  in  and  for  the  City  and 
County  of  San  Francisco,  by  reason  of  the  commence- 
ment or  holding  of  a  regular  or  adjourned  term  in  the 
County  of  San  Mateo;  but  whenever  the  Court  is  about 
to  open  in  San  Mateo  County  the  Court  in  San  Fran- 
cisco may  be  adjourned  over,  and  at  the  close  of  the 
session  in  San  Mateo  County  the  business  of  the  term 
in  San  Francisco  may  be  resumed. 

70.  In  the  Thrrteenth  Judicial  District,  terms  of  Thirteenth 
the  District  Court  must  be  held  as  follows: 

In  the  County  of  Fresno,  on  the  third  Monday  ot 
January  an<i  May,  and  second  Monday  of  October; 

In  the  County  of  Mariposa,  on  the  first  Monday  of 
February,  June,  and  October; 

In  the  County  of  Merced,  on  the  fourth  Monday  of 
January,  May,  and  September; 

In  the  County  of  Tulare,  on  the  first  Monday  of 
January  and  May,  and  third  Monday  of  October. 

4* 
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Fonrtoenth       71.    In  the  Fourteenth  Judicial  District,  terms  of 

Dutriet 

the  District  Court  must  be  held  as  follows: 

In  the  County  of  Nevada,  on  the  second  Monday  of 

March,  June,  September,  and  December; 

In  the  County  of  Placer,  on  the  first  Monday  of 

February,  May,  August,  and  Xovember. 

Note.— stats.  1871-2,  p.  700. 

An  Act  regulating  proceedings  in  Courts  of  record  of 
Nevada  County  in  certain  cases. 

[Approved  March  30, 1872.] 

[EDactinj;^  clause.] 

Section  1 .  Whenever,  in  the  discretion  of  the  Judges 
of  the  District,  County,  or  Probate  Courts  in  and  for  the 
*  County  of  Nevada,  the  ends  of  justice  will  be  promo- 

ted and  expenses  to  the  parties  interested  decreased  by 
holding  sessions  of  said  Courts  at  the  Town  of  Truckee, 
such  Judges  may,  by  order,  set  a  time  for  holding  such 
sessions  and  trying  such  cases  as  appear  regularly  uix>ii 
the  docket  from  the  Township  of  Meadow  Lake,  on  the 
first  day  of  each  term. 

Sec.  2.  When  such  sessions  are  held  as  heretofore 
provided,  all  the  officers  of  the  county  who  are  required 
to  attend  upon  the  Court,  the  session  of  which  has  been 
appointed,  shall  be  present  at  said  time  with  all  records 
and  papers  required  in  the  trial  of  said  case§  in  the 
respective  Courts,  and  there  perform  such  duties  as  are 
now  required  by  law. 

Skc.  3.  The  Judges  of  the  Courts  herein  specified 
are  authorized,  if  in  their  judgment  it  be  necessary,  to 
appoint  Court  Commissioners  at  the  Town  of  Truckee* 
who  may  make  such  orders  and  transact  such  business 
as  said  Judges  are  by  law  authorized  to  do  in  chambers ; 
provided^  that  all  such  business  must  be  approved  "by 
the  Judges  of  said  Courts. 

Fifteenth         72.     In  the  Fifteenth  Judicial  District^  terms  of  tlie 

District         •»>...        ^  t       i     i  -i 

Distnct  Court  must  be  held  as  follows: 

In  the  County  of  Contra  Costa,  on  the  third  Tuesday 
of  April,  July,  and  November; 

In  the  City  and  County  of  San  Francisco,  on  the 
first  Monday  of  March,  June,  September,  and  Decem- 
ber. 
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73.  In  the  Sixteenth  Judicial  District,  terms  of  the  Sixteenth 

'  District 

District  Court  must  be  held  as  follows: 

In  the  County  of  Alpine,  on  the  first  Monday  of 
April  and  October; 

In  the  County  of  Inyo,  on  the  first  Monday  of  May 
and  ]S'ovember; 

In  the  County  of  Kern,  on  the  third  Monday  of  May 
and  November; 

In  the  County  of  Mono,  on  the  third  Monday  of 
April  and  October. 

74.  In  the  Seventeenth  Judicial  District,  terms  of  Seven- 

teenth 

the  District  Court  must  be  held  as  follows:  District. 

In  the  County  of  Los  Angeles,  on  the  first  Monday 
of  February,  May,  August,  and  November; 

In  the  County  of  San  Bernardino,  on  the  first  Mon- 
day of  January,  June,  and  September; 

In  the  County  of  San  Diego,  on  the  first  Monday  of 
April,  July,  and  October. 

Note. — See  note  to  Sec.  142,  Political  Code  Cal., 
Acts  of  1871-2  creating  Eighteenth,  Nineteenth,  and 
Twentieth  Judicial  Districts. 

Stats.  1871-2,  p.  117. 

An  Act  to  create  the  Eighteenth  Judicial  District,  atid 

for  other  purposes, 

[Approved  February  20, 1872.] 

Sec.  3.  The  terms  of  the  District  Court  of  the 
Eighteenth  Judicial  District  during  each  year  shall 
commence  as  follows:  In  the  County  of  San  Diego,  on 
the  second  Monday  of  January,  April,  July,  and  Octo- 
ber; in  the  County  of  San  Bernardino,  on  the  second 
I  Monday  of  March,  June,  September,  and  December. 

' '  Said  terms  shall  continue  until  the  time  fixed  for  hold- 

ing a  term  in  another  or  the  same  county  in  the  district, 
if  the  business  of  the  Court  shall  require  it. 

Cited  in  note  to  Sec.  142,  Political  Code  Cal.,  Vol.  I. 

The  terms  of  the  Nineteenth  Judicial  District  Court 

commence  on  the  second  Monday  of  April,  August, 

'^^  and  December  of  each  year. — See  Stats.  1871-2,  pp. 

301,  302,  303,  Sec.  15,  cited  in  note  to  Sec.  142,  Political 
Code  Cal.,  Vol.  I.  ^ 

The  terms  of  the  Twentieth  Judicial  District  Court ' 
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commence  in  the  County  of  Santa  Clara,  on  the  first 
Monday  of  January,  May,  and  September;  in  Santa 
Cruz,  on  the  second  Monday  of  February,  June,  and 
October;  in  Monterey,  on  the  third  Monday  of  April, 
August,  and  December  of  each  year. — See  Stats. 
1871-2,  p.  303,  Sec.  13,  cited  in  note  to  Sec.  142,  FoUtical 
Code  CaU,  Vol.  I. 

Stats.  1871-2,  pp.  772,  773. 

An  Act  authorizing  [the  Board  of  Supervisors  of  tJie 
City  and  County  of  San  Francisco  to  provide  suit- 
able roomSf- attendants,  fuel,  lights,  and  stationery , 
for  the  Hard  and  Nineteenth  District  Courts,  in  and 
for  the  City  and  County  of  San  Francisco  and  the 
County  of  Alameda, 

[ApproTed  March  80, 1S72.] 

[Enacting  clause.] 

Section  1.  The  Board  of  Supervisors  of  the  City 
and  County  of  San  Francisco  is  hereby  empowered  to 
provide  suitable  and  sufficient  rooms,  attendance,  fur- 
niture, fuel,  lights,  and  stationery  for  holding  the  Dis- 
trict Courts  of  the  Third  and  Nineteenth  Judicial 
Districts,  in  and  for  said  city  and  county,  and  the 
expenses  thereof  shall  be  paid  by  the  Treasurer  of  said 
city  and  county,  after  having  been  audited  by  the 
Auditor  thereof,  from  the  General  Fund  of  the  county. 

Terms  of         76.     The  terms  of  the  District  Courts  must  be  held 

the  District  _  ^  ^     .  ,  . 

Court.    ^^  at  the  county  seats  of  the  several  counties. 

where  oeld  ^ 

Duration  of      76.    Each  term  must  be  held  until  the  business  is 

tenxLB. 

disposed  of,  or  until  a  day  fixed  for  the  commencement 
of  some  other  term  in  the  district. 

Adjourn-         77.     The   Court  may  adjourn  from  time  to  time 
the  Court,    during   the  term,  and  may,  when   the   public   con- 
venience  requires,  adjourn   the  term   over  the  time 
fixed  by  law  for  the  commencement  of  another  term 
in  the  same  district. 

Judgments       73^     Judgments  and  orders  of  this  Court  may  be 
vacatioiL^    entered  either  in  term  or  vacation. 
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CHAPTER  V. 

OF  THE   COUNTY   COURTS. 

Section  82.  Court  in  each  county. 

83.  Judges,  election  and  terms  of. 

84.  Jurisdiction  of  two  kinds. 

85.  Original  jurisdiction. 

86.  Appellate  jurisdiction. 

87.  Presumptions  in  &yor  of  judgments,  etc. 

88.  Terms  of  the  County  Court  for  the  respective  counties. 

89.  Court  always  open  for  certain  purposes. 

90.  Terms  of  the  County  Court,  where  held. 

82.  There  must  be  a  County  Court  held  in  each  of  Court  in 

Oftch 

the  counties,  by  the  County  Judge  thereof.  ooimty. 

. 

83.  The  County  Judge  is  elected  by  the  electors  jud^, 

of  the  county,  at  the  judicial  elections,  and  holds  his  and  terms 
office  for  the  term  of  four  years  from  the  first  day  of 
January  next  succeeding  his  election. 

84.  The  jurisdiction  of  this  Court  is  of  two  kinds:  jurisdic- 

1.  Original;  and,  '    two  kinds. 

2.  Appellate. 

86.     Its  original  jurisdiction  extends:  Onpnsx 

1.  To  actions  to  prevent  or  abate  a  nuisance;  tion. 

2.  To  actions  of  forcible  entry  and  detainer; 

3.  To  proceedings  in  insolvency; 

4.  To  all  special  cases  or  proceedings  in  which  the 
law  giving  the  remedy  or  authorizing  the  proceedings 
confers  the  jurisdiction  upon  it; 

5.  To  the  issuance  of  writs  of  mandate,  review,  pro- 
hibition, habeas  corpus,  and  all  writs  necessary  to  the 
exercise  of  its  powers; 

6.  To  inquire,  by  the  intervention  of  a  Grand  Jury, 
of  all  public  oflfenses  committed  or  triable  in  the 
county; 

7.  To  the  trial  of  all  indictments,  except  for  treason, 
misprision  of  treason,  murder,  and  manslaughter. 
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Appellate        86.    Its  appellate  jurisdiction  extends  to  all  cases 
tion.  arising  in  Justices'  or  Police  Courts. 

PrMump-         87.    The  proceedings  of  this  Court  are  construed 
favor  of       in  the  same  manner,  and  with  like  intendments,  as  the 

judgments, 

etc.  proceedings  of  Courts  of  general  jurisdiction,  and  to 

its  records,  orders,  judgments,  and  decrees  there  is 
accorded  like  force,  effect,  and  legal  presumptions  as 
to  the  records,  orders,  judgments,  and  decrees  of  Dis- 
trict Courts. 

Terms  of         88.    The  tcrms  of  the  County  Courts  in  the  respec- 

the  County  *'  ^ 

Court  for     tive  counties  mu&c  be  held  as  follows: 

the 

Sunu^''  Iii  the  County  of  Alameda,  on  the  first  Monday  of 
January,  April,  and  July,  and  third  Monday  of  Sep- 
tember; 

In  the  County  of  Alpine,  on  the  first  Monday  of 
February,  June,  and  October; 

In  the  County  of  Amador,  on  the  first  Monday  of 
February,  May,  August,  and  IS'ovember; 

In  the  County  of  Butte,  on  the  first  Monday  of  Jan- 
uary, March,  May,  July,  September,  and  November; 

In  the  County  of  Calaveras,  on  the  first  Monday  of 
March,  June,  September,  and  December; 

In  the  County  of  Colusa,  on  the  third  Monday  of  Jan- 
uary, April,  July,  and  October; 

In  the  County  of  Contra  Costa,  on  the  first  Monday 
of  March,  August,  and  November; 

In  the  County  of  Del  Norte,  on  the  first  Monday  of 
April,  July,  and  October; 

In  the  County  of  El  Dorado,  on  the  second  Monday 
of  March,  June,  September,  and  December; 

In  the  County  of  Fresno,  on  the  first  Monday  of 
January,  March,  May,  July,  September,  and  Novem- 
ber; 

In  the  County  of  Humboldt,  on  the  first  Monday  of 
January,  March,  May,  July,  September,  and  Novem- 
ber; 


Code  of  Civil  Procedure.  31 

In  the  County  of  Inyo,  on  the  first  Monday  of  Janu-  Same. 
ary,  March,  May,  July,  September,  and  November; 

In  the  County  of  Kern,  on  the  first  Monday  of  Jan- 
uary, March,  May,  July,  September,  and  November; 

111  the  County  of  Klamath,  on  the  first  Monday  of 
April,  July,  and  October; 

In  the  County  of  Lake,  on  the  first  Monday  of  Jan- 
uary, April,  July,  and  October; 

In  the  County  of  Lassen,  on  the  first  Monday  of 
February,  May,  August,  and  2sovember; 

In  the  County  of  Los  Angeles,  on  the  first  Monday 
of  January,  ilarch.  May,  July,  September,  and  No- 
vember; 

In  the  County  of  Marin,  on  the  third  Monday  of 
March,  June,  September,  and  December; 

In  the  County  of  ^ilariposa,  on  the  first  Monday  of 
January,  March,  ilay,  July,  September,  and  Novem- 
ber; 

In  the  County  of  Mendocino,  on  the  first  Monday  of 
March,  June,  September,  and  December; 

In  the  County  of  Merced,  on  the  first  Monday  of 
January,  March,  May,  July,  September,  and  Novem- 
ber; 

In  the  County  of  Mono,  on  the  first  Monday  of  Jan-, 
uary,  May,  and  September; 

In  the  County  of  Monterey,  on  the  second  Monday 
of  January  and  July,  and  third  Monday  of  March  and 
September; 

In  the  County  of  Napa,  on  the  first  Monday  of 
March,  September,  and  December,  and  third  Monday 
of  June; 

In  the  County  of  Nevada,  on  the  first  Monday  of 
February,  May,  August,  and  November; 

In  the  County  of  Placer,  on  the  fii-st  Monday  of 
January,  March,  May,  July,  September,  and  Novem- 
ber; 
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Same.  In  the  County  of  Plumas,  on  the  first  Monday  of 

March,  June,  September,  and  December; 

In  the  County  of  Sacramento,  on  the  first  Monday 
of  January,  April,  July,  and  October; 

In  the  County  of  San  Bernardino,  on  the  first  Mon- 
day of  January,  March,  May,  July,  September,  and 
November; 

In  the  County  of  San  Diego,  on  the  first  Monday  of 
January,  March,  May,  July,  September,  and  S'ovein- 
ber; 

In  the  County  of  San  Francisco,  on  the  first  Monday 
of  January,  March,  May,  July,  September,  and  'No- 
vember; 

In  the  County  of  San  Joaquin,  on  the  first  Monday 
of  January,  March,  May,  July,  September,  and  No- 
vember; 

In  the  County  of  San  Luis  Obispo,  on  the  first  Mon- 
day of  March,  June,  September,  and  December; 

In  the  County  of  San  Mateo,  on  the  first  Monday  of 
February  and  June,  and  last  Monday  of  September; 

In  the  County  of  Santa  Barbara,  on  the  first  Monday 
of  March,  June,  September,  and  December; 

In  the  County  of  Santa  Clara,  on  the  third  Monday 
.  of  February,  May,  August,  and  ^N'ovember; 

In  the  County  of  Santa  Cruz,  on  the  first  Monday  of 
January,  March,  May,  July,  September,  and  Novem- 
ber; 

In  the  County  of  Shasta,  on  the  first  Monday  of 
January,  May,  and  September; 

In  the  County  of  Sierra,  on  the  third  Monday  of 
April,  June,  and  September,  and  second  Monday  of 
December;   . 

In  the  County  of  Siskiyou,  on  the  first  Monday  of 
January,  March,  May,  July,  September,  and  Novem- 
ber; 

In  the  County  of  Solano,  on  the  third  Monday  of 
April,  August,  and  December; 
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In  the  County  of  Sonoma,  on  the  first  Monday^  of  Same. 
January,  April,  July,  and  October; 

In  the  County  of  Stanislaus,  on  the  first  Monday  of 
January,  March,  May,  July,  September,  and  Novem- 
ber; 

In  the  County  of  Sutter,  on  the  first  Monday  of 
January,  April,  July,  and  October; 

In  the  County  of  Tehama,  on  the  fij^t  Monday  of 
January,  March,  May,  July,  September,  and  Uovem-' 
"ber; 

In  the  County  of  Trinity,  on  the  first  Monday  of 
January,  March,  May,  July,  September,  and  Novem- 
"ber; 

In  the  County  of  Tulare,  on  the  first  Monday  of 
January,  March,  May,  July,  September,  and  Novem- 
l>er; 

In  the  Comity  of  Tuolumne,  on  the  first  Monday  of 
January,  May,  and  September; 

In  the  County  of  Yolo,  on  the  first  M6nday  of  Janu- 
ary, April,  July,  and  October; 

In  the  County  of  Tuba,  on  the  first  Monday  of  Janu- 
ary, April,  and  July,  and  second  Monday  of  October. 

Note.— Stats.  1871-2,  p.  182. 

An  Act  to  regulate  the  terms  of  ihe  OourUy  Oowrt  and 
Probate  Court  of  the  several  counties  of  this  Staie* 

[Approved  March  1,  1872.] 

[Enacting  clause.] 

SicnoK  1.  Each  of  the  regular  terms  of  each 
County  Court  shall  continue  until  the  next  regular 
term,  unless  the  husiness  of  the  Court  is  sooner  dis- 
posed of. 

Ssc.  2.  Each  of  its  regular  terms  of  each  Probate 
Court  shall,  either  with  or  without  intermediate  ad- 
journment, continue  to  the  commencement  of  the  next 
term. 

Idem,  p.  95. 

Sec.  2.    Terms  of  the  County  Court  and  of  the  Pro- 
bate Court,  in  the  County  of  San  Mateo,  shall  com- 
mence and  be  holden  on  the  second  Mondays  in  March, 
5* 
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June,  SeptembGr,  and  December  in  each  year,  and  the 
terms  of  each  or  either  of  said  Courts  may  he  con- 
tinued from  day  to  day,  or  adjourned  from  time  to 
time,  as  the  business  of  the  Court  may  require. 

Sec.  3.  This  Act  shall  take  effect  and  be  in  ioroe 
from  and  after  its  passage. 

Idem,  p.  35. 

An  Act  to  fix  the  terms  of  the  County  and  Probate 
Courts  in  and  for  the  County  of  San  Luis  Obispo. 

[ApproTod  Jaanaiy  25, 1872.] 

p2nacting  clause.] 

Section  1.  The  regular  terms  of  the  County  and 
Probate  Courts  in  and  for  the  County  of  San  Luis 
Obispo  shall  be  held  at  the  county  seat  of  said  oounty 
on  the  first  ]k[onday  in  ]k[arch,  the  first  Monday  in  June, 
the  third  JMEonday  in  August,  and  the  first  JMEonday  in 
December  in  each  year. 

Idem,  p.  760. 

An  Act  to  fix  the  terms  of  the  County  Court  of  the 

County  of  Monterey. 

[Approyed  March  30, 1872.] 

[Enacting  clause.] 

Section  1.  The  terms  of  the  County  Court  of  Mon- 
terey County  shall  be  held  on  the  first  Monday  of 
March,  May,  July,  September,  and  liovember  of  each 
year. 

Ccnipt  80.    For  the  purpose  of  hearing  and  determining 

opentor  actions  arising  under  the  forcible  entry  and  detainer 
purposes,     ^(j^  Qf  ^his  State,  motions  for  new  trials,  and  the  entry 

of  orders  and  judgments,  this  Court  is  always  open 

and  in  session. 

Terms  of         00.    The  terms  of  the  County  Courts  must  be  held 

the  Goimty 

whew  held  **        county  seats. 
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CHAPTER  VL 

OP  THE  PROBATE   COUBT. 

Section  94.  Court  in  each  county. 

95.  Judges  of. 

96.  Judge  of,  in  San  Francisco. 

97.  Jurisdiction  of. 

98.  Presumptions  in  favor  of  its  judgments. 

99.  Terms  of  the  Court  in  the  respective  counties. 
100.  Terms,  where  held. 

94.    There  must  be  a  Probate  Court  held  in  each  court  in 

oaoh 

of  the  counties.  county. 

96.    The  County  Judge  of  each  county,  except  in  Judges  ot 
the  City  and  County  of  San  Francisco,  is  the  Judge 
of  the  Probate  Court. 

96.  In  the  City  and  County  of  San  Francisco  the  Judg©  of, 

.  in  San 

Probate  Court  is  held  by  a  Probate  Judge  elected  by  Francisco, 
the  electors  thereof^  at  the  judicial  elections,  and  who 
holds  his  oflSce  for  the  term  of  four  years  fipom  the 
first  day  of  January  next  succeeding  his  election. 

97.  The  Probate  Court  has  jurisdiction:  jurisdio- 

1.  To  open  and  receive  proof  of  last  wills  and  testar 
ments,  and  to  admit  them  to  proof; 

2.  To  grant  letters  testamentary,  of  administration 
and  of  guardianship,  and  to  revoke  the  same; 

3.  To  appoint  appraisers  of  estates  of  deceased 
persons; 

4.  To  compel  executors,  administrators,  and  guard- 
i^  to  render  accounts; 

^.  To  order  the  sale  of  property  of  estates,  or  be- 
longing to  minors; 

6.  To  order  the  payment  of  debts  due  from  estates; 

7.  To  order  and  regulate  all  distributions  of  prop- 
erty or  estates  of  deceased  persons; 

8.  To  compel  the  attendance  of  witnesses,  and  the 
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Same.         production  of  title  deeds,  papers,  and  other  property 
of  an  estate,  or  of  a  minor; 

9.  To  exercise  the  powers  conferred  bj  Title  XI, 
'Part  in  of  this  Code; 

10.  To  make  such  orders  as  may  be  necessary  to 
the  exercise  of  the  powers  conferred  upon  it. 

Presomp-        98.    The  proceedings  of  this  Court  are  construed 
favor  of  its  in  the  same  manner,  and  with  like  intendments,  as 

jadgments. 

the  proceedings  of  Courts  of  general  jurisdiction,  and 
to  its  records,  orders,  judgments,  and  decrees  there  is 
accorded  like  force,  eftect,  and  legal  presumptions  as 
to  the  records,  orders,  judgment,  and  decrees  of  Dis- 
trict Court. 

T«m8  of        90.    The  terms  of  the  Probate  Court  in  the  respec- 

the  Coart 

in  the         tivc  countics  must  be  held  as  follows: 

respeotire 

oountiw.  In  ii^Q  County  of  Alameda,  on  the  first  Monday  of 

January,  April,  and  July,  and  third  Monday  of  Sep- 
tember; 

In  the  County  of  Alpine,  on  the  first  Monday  of 
February,  June,  and  October; 

In  the  County  of  Amador,  on  the  first  Monday  of 
February,  May,  August,  and  November; 

In  the  County  of  Butte,  on  the  first  Monday  of  Jan- 
uary, March,  May,  July,  September,  and  November; 

In  the  County  of  Calaveras,  on  the  first  Monday  of 
March,  June,  September,  and  December; 

In  the  County  of  Colusa,  on  the  first  Monday  of  each 
month; 

In  the  County  of  Contra  Costa,  on  the  first  Monday 
of  March,  August,  and  November;  ▼ 

In  the  County  of  Del  Norte,  on  the  first  Monday  of 
April,  July,  and  October; 

In  the  County  of  El  Dorado,  on  the  second  Monday 
of  January,  April,  July,  and  October; 

In  the  County  of  Fresno,  on  the  first  Monday  of 
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Januaiy,  March,  May,  July,  September,  and  Novem-  Same. 
ber; 

In  the  County  of  Humboldt,  on  the  first  Monday  of 
January,  March,  May,  July,  September,  and  Novem- 
ber; 

In  the  County  of  Inyo,  on  the  first  Monday  of  Jan- 
uaiy,  March,  May,  July,  September,  and  November; 

In  the  County  of  Kern,  on  the  first  Monday  of  Jan- 
uary, March,  May,  July,  September,  and  November; 

In  the  County  of  Klamath,  on  the  first  Monday  of 
April,  July,  and  October; 

In  the  County  of  Lake,  on  the  first  Monday  of  Jan- 
uary, April,  July,  and  October; 

In  the  County  of  Lassen,  on  the  first  Monday  of 
February,  May,  August,  and  November; 

In  the  County  of  Los  Angeles,  on  the  first  Monday 
of  January,  March,  May,  July,  September,  and  No- 
vember; 

In  the  County  of  Marin,  on  the  third  Monday  of 
March,  June,  September,  and  December; 

In  the  County  of  Mariposa,  on  the  first  Monday  of 
January,  March,  May,  July,  September,  and  Novem- 
ber; 

In  the  County  of  Mendocino,  on  the  first  Monday  of 
March,  June,  September,  and  December; 

In  the  County  of  Merced,  on  the  first  Monday  of 
January,  March,  May,  July,  September,  and  Novem^ 
ber; 

In  the  County  of  Mono,  on  the  first  Monday  of  Jan- 
aai3(0  ^7?  ^^^  September; 

In  the  County  of  Monterey,  on  the  first  Monday  of 
each  month; 

In  the  County  of  Napa,  on  the  first  Monday  of 
March,  September,  and  December,  and  third  Monday 
of  June; 

In  the  County  of  Nevada,  on  the  first  Monday  of 
each  month; 
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Same^  In  the  County  of  Placer,  on  the  first  Monday  of  Jan- 

uary, March,  May,  July,  September,  and  ifovember; 

In  the  County  of  Plumas,  on  the  first  Monday  of 
March,  June,  September,  and  December; 

In  the  County  of  Sacramento,  on  the  first  Monday 
of  January,  April,  July,  and  October; 

In  the  County  of  San  Bernardino,  on  the  fourth  Mon- 
day of  each  month; 

In  the  County  of  San  Diego,  on  the  first  Monday  of 
January,  March,  May,  July,  September,  and  Novem- 
ber; 

In  the  County  of  San  Francisco,  on  the  first  Mon- 
day of  each  month; 

In  the  County  of  San  Joaquin,  on  the  first  Monday 
of  January,  March,  May,  July,  September,  and  2Jo- 
vember; 

In  the  County  of  San  Luis  Obispo,  on  the  first  Mon- 
day of  March,  June,  September,  and  December; 

In  the  County  of  San  Mateo,  on  the  first  Monday  of 
•  Pebruarj'  and  June,  and  last  Monday  of  September; 

In  the  County  of  Santa  Barbara,  on  the  first  Monday 
of  March,  June,  September,  and  December; 

In  the  County  of  Santa  Clara,  on  the  first  Monday 
of  each  month; 

In  the  County  of  Santa  Cruz,  on  the  first  Monday  of 
January,  March,  May,  July,  September,  and  Novem- 
ber; • 

In  the  County  of  Shasta,  on  the  first  Monday  of  Feb- 
ruary, April,  June,  August,  October,  and  December; 

In  the  County  of  Sierra,  on  the  first  Monday  of  e^^ch 
month; 

In  the  County  of  Siskiyou,  on  the  first  Monday  of 
January,  March,  May,  July,  September,  and  Novem- 
ber; 

In  the  County  of  Solano,  on  the  third  Monday  of 
April,  August,  and  December; 
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In  the  County  of  Sonoma,  on  the  first  Monday  of  Same. 
each  month; 

In  the  County  of  Stanislaus,  on  the  first  Monday  of 
January,  March,  May,  July,  September,  and  November; 

In  the  County  of  Sutter,  on  the  first  Monday  of  each 
month; 

In  the  County  of  Tehama,  on  the  fijst  Monday  of 
January,  March,  May,  July,  September,  and  Novem- 
ber; 

In  the  County  of  Trinity,  on  the  first  Monday  of  Jan- 
uary, March,  May,  July,  September,  and  November; 

In  the  County  of  Tulare,  on  the  first  Monday  of  Jan- 
uary, March,  May,  July,  September,  and  November; 

In  the  County  of  Tuolumne,  on  the  fourth  Monday 
of  each  month; 

In  the  County  of  Yolo,  on  the  first  Monday  of  Jan- 
uary, April,  July,  and  October; 

In  the  County  of  Tuba,  on  the  first  Monday  of  each 
month. 

1 OO.    The  terms  of  the  Probate  Court  must  be  held  Tanns. 

where  held. 

at  the  county  seats. 


CHAPTER  Vn. 

» 

OP  THE    MUNICIPAL   CRIMINAL   COURT  OF  SAN   FRANCISCO. 

Skctxon  104.  This  Court  continued. 

105.  Judge,  election  and  term.  * 

106.  Jurisdiction. 

107.  Presumptions  in  &Tor  of  its  judgments. 

108.  Terms  of  Court. 

109.  Where  held. 

110.  Officers  and  salaries. 

104.    The  Court  known  as  "The  Municipal  Crim-  This.oonrt 
inal    Court  of  San  Francisco,"  is  hereby  continued, 
with  the  jurisdiction  conferred  by  this  Chapter. 
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election 
and  term. 


Jarisdio- 
tion. 


Presnmih 
tions  in 
favor  of  its 
jadgmonta. 


Terms  of 
Court 


Where' 
held. 


Officers  and 
salaries. 


105.  The  Judge  thereof  is  elected  by  the  electors 
of  the  City  and  County  of  San  Francisco,  and  holds 
his  office  for  the  term  of  four  years  from  the  first  day 
of  January  next  succeeding  his  election. 

106.  Its  jurisdiction  extends  to  the  trial  of  all 
indictments  transmitted  to  it  for  trial  by  the  County 
Court  of  the  City  and  County  of  San  Francisco. 

107.  The  proceedings  of  this  Court  are  construed 
in  the  same  manner  and  with  like  intendments  as  the 
proceedings  of  Courts  of  general  jurisdiction,  and  to 
its  records,  orders,  and  judgments  there  is  accorded 
Hke  force,  eflfect,  and  legal  presumptions,  as  to  the 
records,  orders,  judgment,  and  decrees  of  the  District 
Court. 

108.  There  must  be  six  terms  of  this  Court  held 
in  each  year,  commencing  on  the  first  Monday  of  Jan- 
uary, March,  May,  July,  September,  and  November. 

109.  This  Court  must  be  held  at  such  pla'ce  in  the 
City  and  County  of  San  Francisco  as  may  be  fixed  by 
the  Board  of  Supervisors. 

110.  The  provisions  of  Sections  8,  9,  15,  and  16, 
of  an  Act  to  establish  a  Municipal  Criminal  Court  in 
the  City  and  County  of  San  Francisco,  approved  March 
thirty-first,  eighteen  hundred  and  seventy,  are  con- 
tinued in  force. 


•  CHAPTER  Vm. 

OF  JiUSTICES'    COUETS. 

Section  112.  Justices  of  the  Peace  must  hold. 

113.  Justices,  election  and  term. 

114.  Civil  jurisdiction. 

115.  Civil  jurisdiction  restricted. 

116.  Territorial  extent  of  civil  jurisdiction. 

117.  Criminal  jurisdiction. 

118.  Qcurtfi,  where  held  and  when  open. 
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112.  Every  Justice  of  the  Peace  must  hold  a  Ju»-  JnaticMof 

the  Poftoe 

lice's  Court  in  the  town  or  city  in  which  he  is  elected,  muat  hold. 

113.  Justices  of  the  Peace  are  elected  by  the  Justioes, 

election 

electors  of  their  respective  townships  or  cities,  at  the  ^nd  term, 
judicial  elections,  and  hold  their  offices  for  two  years 
from  the  first  day  of  January  next  following  their 
election. 

1.14.    The  civil  jurisdiction  of  these  Courts  within  qrii  juri»- 
their  respective  townships  or  cities  extends: 

1.  To  an  action  arising  on  contract,  for  the  recovery 
of  money  only,  if  the  sum  claimed,  exclusive  of  in- 
terest, does  not  amount  to  three  hundred  dollars; 

2.  To  an  action  for  .damages  for  injury  to  the  per- 
son, or  for  taking  or  detaining  personal  property,  or 
for  injuring  personal  property,  or  for  an  injury  to  real 
property,  where  no  issue  is  raised  by  the  answer  in- 
volving the  plaintiff's  title,  or  possession  of  the  same, 
if  the  damages  claimed  do  not  amount  to  three  hun- 
dred dollars; 

3.  To  an  action  for  a  fine,  penalty,  or  forfeiture,  not 
amounting  to  three  hundred  dollars,  given  by  statute 
or  the  ordinance  of  an  incorporated  city  or  town; 

4.  To  an  action  upon  a  bond  or  undertaking  condi- 
tioned for  the  payment  of  money,  not  amounting  to 
three  hundred  dollars,  though  the  penalty  exceed  that 
sum;  the  judgment  to  be  given  for  the  sum  actually 
due.  When  the  payments  are  to  be  made  by  install- 
ments, an  action  may  be  brought  for  each  installment 
aa  it  becomes  due ; 

5.  To  an  action  to  recover  the  possession  of  personal 
property,  when  the  value  of  such  property  does  not 
amount  to  three  hundred  dollars; 

6.  To  take  and  enter  judgment  on  the  confession  of 
a  defendant,  when  the  amount  confessed,  exclusive  of 
interest,  does  not  amount  to  three  hundred  dollars. 

6* 
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avii  jupii-       116,    The  jurisdiction  conferred  by  the  last  section 
restricted.    gj^aU  not  extend,  however: 

1.  To  a  civil  action  in  which  the  title  or  possession 
of  real  property  is  put  in  issue; 

2.  Nor  to  an  action  or  proceeding  against  ships, 
vessels,  or  boats,  or  against  the  owners  or  masters 
thereof  when  the  suit  or  proceeding  is  for  the  recov- 
ery of  seamen^s  wages  for  a  voyage  performed  in 
whole  or  in  part  without  the  waters  of  this  State. 

Territorial        116.    The   civil   lurisdiction  of  Justice's   Courts, 

extent  of  •'  ' 

diotioiL™^  within  an  incorporated  city,  extends  to  the  limits  of 
such  city,  or  township  in  which  the  city  is  situated. 
Me^ne  and  final  process  of  Justices'  Courts  may  be 
issued  to  any  part  of  the  county  in  which  they  are 
held. 

Criminal  117.    Thcsc  Courts  havc  lurisdiction  of  the  follow- 

joriBdiotioD    , . 

iiig  public  offenses,  committed  within  the  respective 
counties  in  which  such  Courts  are  established: 

1.  Petit  larceny; 

2.  Assault  and  battery,  not  charged  to  have  been 
committed  upon  a  pubUc  officer  in  the  discharge  of 
his  duties; 

8.  Breaches  of  the  peace,  riots,  affrays,  conmiitting 
a  willful  injury  to  property,  and  all  misdemeanors  pun- 
ishable by  fine  not  exceeding  one  thousand  dollars,  or 
imprisonment  not  exceeding  one  year,  or  by  both  such 
fine  and  imprisonment. 

Gourta.  118.    Thcsc   Courts  may   be    held  at  any  place 

where  held  ,  ,  . 

and  when     selected  bv  the  Justice  holding  the  same,  in  the  town- 
open.  "^  °  ' 

ship  or  city  for  which  he  is  elected,  and  they  are 
always  open  for  the  transaction  of  business. 
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CHAPTER  IX. 

OF    POLICE   COURTS. 
Section  121.  Or^^anization,  etc.^  provided  for  in  Political  Code. 

121.     Pc^ice  Courts  are  established  in  incorporated  OrganiMr. 

^    ,  tion,  etc.. 

Cities  and  towns,  and  their  organization,  jurisdiction,  fJJ'-j'poiit- 
&iid  powers  provided  for  in  The  Political  Code,  Part  ^^  ^^•' 
IV. 


CHAPTER  X. 
oe:seral  provisions  respecting  courts  of  justice. 

AJITICL.X    I.  Publicity  of  their  pbogeedikgs. 

II.  Incidental  powebs  and  duties  of  Coubts. 
in.  Judicial  days. 

lY.  Proceedings  when  Judges  do  not  attend  to  hold 
A  Court. 
v.  Particular  provisions  respecting  the  places  of 

HOLDING  THE  CoURTS  OF  JUSTICE. 

YI.  Seals  of  the  Courts  of  justice. 


ARTICLE  I. 

PTTBLIdTY  OF  THE  PROCEEDINGS  OF  THE  COUBTS  OF  JUSTICE. 

Section  124.  Sittings  public. 

125.  Limitation  on  preceding  section. 

124.  The  sittings  of  every  Court  of  justice  are  Sittings 
public,  except  as  provided  in  the  next  section. 

1 25.  In  an  action  for  divorce  the  Court  may  direct  Limiution 

on  preoed- 

the  trial  of  any  issue  of  feet  joined  therein  to  be  pri-  in«»eotion. 
'vate,  and  may  exclude  all  persons,  except  the  officers 
of  the  Court,  the  parties,  their  witnesses,  and  counsel. 
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Powers  of 

Court 

respeoting 

the  oondaoC 

of  jadiciai 
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ings. 


ARTICLE  II. 

INCIDICKTAL  POWERS  -AJBTD  DUTIES  OF  COURTS. 

Section  128.  I'owers  of  Court  respecting  the  conduct  of  judicial  pro- 
ceedings. 

129.  Courts  of  record  may  make  rules. 

130.  When  rules  take  effect. 

128.    Every  Court  has  power: 

1.  To  preserve  and  enforce  order  in  its  immediate 
presence; 

2.  To  enforce  order  in  the  proceedings  before  it,  or 
before  a  person  or  persons  empowered  to  conduct  a 
judicial  investigation  under  its  authority; 

3.  To  provide  for  the  orderly  conduct  of  proceed- 
ings before  it  or  its  officers; 

4.  To  compel  obedience  to  its  judgments,  orders, 
and  process,  and  to  the  orders  of  a  Judge  out  of  Court 
in  an  action  or  proceeding  pending  therein; 

5.  To  control,  in  furtherance  of  justice,  the  conduct 
of  its  ministerial  officers,  and  of  all  other  persons  in 
any  manner  connected  with  a  judicial  proceeding  be- 
fore it,  in  every  matter  appertaining  thereto; 

6.  To  compel  the  attendance  of  persons  to  testify  in 
an  action  or  proceeding  pending  therein,  in  the  cases 
and  manner  provided  in  this  Code; 

7.  To  administer  oaths  in  an  action  or  proceeding 
pending  therein,  and  in  all  other  cases  where  it  may 
be  necessary  in  the  exercise  of  its  powers  and  duties; 

8.  To  amend  and  control  its  process  and  orders,  so 
as  to  make  them  conformable  to  law  and  justice. 

Courts  of  1 29.  Every  Court  of  record  may  make  rules,  not 
make  rules  inconsistent  with  the  laws  of  this  State,  for  its  own 
government  and  the  government  of  its  officers;  but 
such  rules  must  neither  impose  a  tax  or  charge  upon 
any  legal  proceeding  nor  give  an  allowance  to  any 
officer  for  services.- 
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130.     The  rules  adopted   by  t!he  Supreme   Court  wbenraies 
take  eftect  sixty  days,  and  those  adopted  by  other 
Courts,  thirty  days,  after  their  publication. 


AKTICLE    ni. 

JUDICIAL     DATS. 

SjecTioN  133.  Days  on  -which  Courts,  etc.,  may  be  held. 

134.  Days  on  which  Courts  shall  not  be  opened. 

135.  Court  appointed,  etc.,  for  those  days,  deemed  for  next 

day. 

133.  The  Courts  of  justice  may  be  held,  and  judi-  Days  on 

Tfhich 

dal  business  may  be  transacted,  on  any  day  except  as  Courts, 
provided  in  the  next  section.  .  ^  ^®^^ 

134.  ISo  Court  can  be  opened,  nor  can  any  judicial  Days  on 

which 

business  be  transacted,  on  Sunday,  on  the  first  day  Oouns shall 
of  January,  on  the  fourth  of  July,  on  Christmas  or  op«»e^ 
Thanksgiving  day,  or  on  a  day  on  w^hich  the  general 
or  the  judicial  election  is  held,  except  for  the  following 
purposes: 

1.  To  give,  upon  their  request,  instructions  to  a  jury 
when  deliberating  on  their  verdict; 

2.  To  receive  a  verdict  or  discharge  a  jury; 

8.  For  the  exercise  of  the  powers  of  a  magistrate 
in  a  criminal  action,  or  in  a  proceeding  of  a  criminal 
nature. 

135.  If  any  of  the  days  mentioned  in  the  last  sec-  Court 
tion  happen  to  be  the  day  appointed  for  the  holding  f^^'-'j' 
of  a  Court,  or  to  which  it  is  adjourned,  it  is  deemed  nS?day?' 
appointed  for  or  adjourned  to  the  next  day. 


ARTICLE  IV. 

PSOCKBDnrOB   WHXir    JTTDOES   DO    KOT    ATTEND    TO    HOLD   A    COTTHT. 

Section  139.  Adjournment  of  Court  for  absence  of  Judge. 
140.  Same. 
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A^oturn- 
ment  of    • 
Court  (br 
absenoe  of 
Jadge. 


Same. 


139.  K  no  Judge  attend  on  the  day  appointed  for 
holding  the  Court,  or  on  the  day  to  which  it  may  have 
been  adjourned,  before  noon,  the  Sheriflfor  Clerk  moBt 
adjourn  the  Court  until  the  next  day  at  ten  o'clock;  and 
if  no  Judge  attend  on  that  day,  before  noon,  the  Sheriff 
or  Clerk  must  adjourn  the  Court  until  the  following 
day,  and  so  on,  from  day  to  day,  for  one  week. 

140.  If  no  Judge  attend  for  one  week,  the  Sheriff 
or  Clerk  must  adjourn  the  Court  for  the  term,  unless 
the  Judge,  by  written  order,  directs  it  to  be  adjoumed 
to  some  day  certain,  fixed  in  such  order;  in  which 
case,  they  must  so  adjourn  it. 


Jadgemay, 

in  certain 

cases, 

change 

place  of 

holding 

Ooart. 


Parties  to 
appear  at 
place 
appointed. 


ARTICLE  V. 

PABTICULAB    PBOVISIONB    RS8PKCTIN0  THE   PLACES  OF  HOLDIKQ  THE 

COURTS  OP  JUSTICE. 

Section  142.  Judge  may,  in  certain  cases,  change  place  of  holding 

Court. 

143.  Parties  to  appear  at  place  appointed. 

144.  Booms,  etc.,  when  Judge  may  order. 

142.  A  Judge  authorized  to  hold  or  preside  at  a 
Court  appointed  to  be  held  in  a  county,  city,  or  town, 
may,  by  an  order  filed  with  the  County  Clerk,  and 
published  as  he  may  prescribe,  direct  that  the  Court 
be  held  or  continued  at  any  other  place  in  the  city, 
town,  or  county  than  that  appointed,  when  war,  insur- 
rection, pestilence,  or  other  public  calamity,  or  the 
dangers  thereof,  or  the  destruction  of  the  building 
appointed  for  holding  the  Court,  may  render  it  neces- 
sary; and  may,  in  the  same  manner,  revoke  the  order, 
and,  in  his  discretion,  appoint  another  place  in  the 
same  city,  town,  or  county,  for  holding  the  Court. 

143.  When  the  Court  is  held  at  a  place  appointed, 
as  provided  in  the  last  section,  every  person  held  to 
appear  at  the  Court  must  appear  at  the  place  so 
appointed. 
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144.    If  suitable  rooms  for  holding  the  District  Rooms. 

^  etc.,  vrnexi 

C!ourts,  County  Courts,  and  Probate  Courts,  and  the  ^^^^^^^ 
chambers  of  the  Judges  of  such  Courts,  be  not  pro- 
vided in  any  county  by  the  Supervisors  thereof,  to- 
gether with  attendants,  furniture,  fuel,  lights,  and 
stationery  sufficient  for  the  transaction  of  business, 
the  Courts  may  direct  the  Sheriflf  of  such  county  to 
provide  such  rooms,  attendants,  furniture,  fdel,  lights, 
and  stationery,  and  the  expenses  thereof  are  a  charge 
against  such  county. 

AETICLE  VI. 

8SAL8  OF  THE  COURTS  OF  JUSTICE. 

Section  147.  What  Courts  have  seals. 

148.  Present  seals  to  continue. 

149.  Seals  for  Courts  not  now  provided  with. 

150.  Private  seal  to  be  used,  when. 

151.  Seals,  by  whom  kept. 

152.  To  what  proceedings  to  be  afSjced. 

147.  Each  of  the  following  Courts  has  a  seal:  what 

1.  The  Supreme  Court;  have  seals. 

2.  The  District  Courts; 

3.  The  County  Courts; 

4.  The  Probate  Courts; 

6.  The  Municipal  Criminal  Court  of  the  City  and 
County  of  San  Francisco; 

6.  The  PoUce  Court  of  the  City  and  County  of  San 
Francisco. 

148.  The  seal  now  used  by  the  Supreme  Court  Present 
shall  be  the  seal  of  that  Court;  and  where  seals  have  coDtinue. 
been  provided  for  the  District,  County  and  Probate 
Courts,  Municipal  Criminal  and  the  Police  Court  of 

the  CSty  and  County  of  San  Francisco,  such  seals  shall 
continue  to  be  used  as  the  seals  of  those  Courts. 

149.  The  several  District,  County,  and  Probate  Seals  for 
Courts,  for  which  separate  seals  have  not  been  here-  now  pro- 

■^  vided  with. 

tofore  provided,  shall  direct  their  respective  Clerks  to 
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procure  seals,  which  shall  be  devised  by  the  respec- 
tive Judges  of  such  Courts,  and  shall  have  the  follow- 
ing inscriptions  surrounding  the  same: 

1.  For  the  District  Courts:   "District  Court,  

County,  California."  (Inserting  the  name  of  the 
county;) 

2.  For  the  County  Courts:    "  County  Court,   

County,  California."  (Inserting  the  name  of  the 
county;) 

8.  For  the  Probate  Courts:  "Probate  Court,  

County,  California."  (Inserting  the  name  of  the 
county.) 

Private  150.    Until  the  seals  devised,  as  provided  in  the 

seal  to  be  -7  r 

iued,wheii  jast  scctiou,  are  procured,  the  Clerk  of  each  Court 
may  use  his  private  seal,  whenever  a  seal  is  required. 

Seals,  by         151.    The  Clerk  of  the  Court  must  keep  the  seal 

whom  kept 

thereof. 
To  what  152.    The  seal  of  the  Court  need  not  be  affixed  to 

prooeed- 

1^  to  be     any  proceedings  therein,  except: 

1.  To  a  writ; 

2.  To  the  proof  of  a  will,  or  the  appointment  of  an 
executor,  administrator,  or  guardian; 

.3.  To  the  authentication  of  a  copy  of  a  record  or 
other  proceeding  of  the  Court,  or  an  officer  thereof, 
for  the  purpose  of  evidence  in  another  Court. 
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TITLE    II. 

OF   JUDICIAL    OFFICERS. 

Chapter    I.  Of  judicial  officers  in  general. 

n.  Of  the  powers  and  duties  of  Judges  at 

chambers. 
m.  Particular  disqualification  of  Judges. 
TV.  Incidental  poxoers  and  duties  of  judicial 

officers. 
Y.  Miscellaneous      provisions      respecting 
Courts  and  judicial  officers. 


CHAPTER  I. 

OF  JUDICIAL   OFFICERS'  IN   GENERAL. 

SxcTTOK  156.  Qualifications,  as  to  residence,  of  Justices  of  Supreme 

Court. 

157.  Qualifications,  as  to  residence,  of  District  Judges. 

158.  Places  of  residence  of  Judges. 

159.  Residence  in  San  Francisco  construed. 

160.  District  Judges  may  hold  Courts  in  another  district. 

161.  County  and  Prohate  Judges  may  hold  Court  in  another 

county. 

162.  County  or  Prohate  Judge  who  may  hold  term  in  another 

county,  how  designated. 

156.  No  person  is  eligible  to  the  office  of  Justice  Ouaiifica- 

tloDSt  as  to 

of  the  Supreme  Court  who  has  not  been  a  citizen  of  rosidonoe, 

^  of  Justices 

the  United  States  and  a  resident  of  this  State,  for  two  c^St'*™* 
years  next  preceding  his  election. 

157.  N*o  person  is  eligible  to  the  office  of  District  qnaufloa- 
JadfiT^  who  has  not  been  a  citizen  of  the  United  States  rondence, 

^  ofDistriot 

and  a  resident  of  this  State  for  two  years,  and  of  the  J»^«- 
district  one  year  next  preceding  his  election. 

7* 
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CHAPTER  in. 

PARTICULAR   DISQUALIFICATION    OF  JUDGES. 

Section  170.  When  disqualified. 

171.  Not  to  act  as  attorney  in  his  own  Conrt. 

172.  Certain  Judges  not  to  act  as  attorneys. 

173.  No  judicial  officer  to  have  a  partner.  1 

When  dia-        170.     A  Judffo  camiot  act  as  such  in  any  of  the  fol- 
lowing  cases: 

1.  In  an  action  or  proceeding  to  which  he  is  a  party, 
or  in  which  he  is  interested; 

2.  When  he  is  related  to  either  party  by  consan- 
guinity or  affinity  within  the  third  degree,  computed 
according  to  the  rules  of  law; 

3.  When  he  has  been  attorney  or  counsel  for  either 
party  in  the  action  or  proceeding; 

— But  this  section  does  not  apply  to  the  arrangement 
of  the  calendar  or  the  regulation  of  the  order  of  busi- 
ness, nor  to  the  power  of  transferring  the  cause  to 
another  county. 

Not  to  act         171.     A  Judffe  cannot  act  as  attorney  or  counsel  in 

as  attorney  ^  " 

M^o''^  a  Court  in  which  he  is  Judge,  or  in  an  action  or  pro- 
ceeding removed  therefrom  to  another  Comi;  for  trial 
or  review,  or  in  an  action  or  proceeding  from  which 
an  appeo^l  may  lie  to  his  own  Court. 

Certain  172.    A  Justico  of  the  Supreme  Court,  op  Judge 

to  act  as      of  the  District  Court,  cannot  act  as  attorney  or  counsel 

attorneys. 

in  any  Court  of  this  State,  except  in  an  action  or  pro- 
ceeding to  which  he  is  a  party  on  the  record. 

No  judicial       173.    No  Judge  or  other  elective  judicial  officer, 

officer  to 

have  a        or  District  Court  Commissioner,  shall  have  a  partner 

partner.  '  * 

acting  as  attorney  or  counsel  in  any  Court  of  this 
State. 


Code  op  Civil  Procedure.  68 

CHAPTER   IV. 

INCIDEXTAL    POWERS   AND   DUTIES   OF  JUDICIAL   OFFICERS. 

Section  176.  GeneraV  powers  of  Judges  out  of  Court. 

177.  Powers  of  judicial  officers  as  to  conduct  of  proceedings 

before  them. 

« 

178.  Same. 

179.  Same. 

> 

176.  A  Judffe  may  exercise,  out  of  Court,  all  the  General  ^ 

°  -^  '  '  powers  of 

powers  expressly  conferred  upon  a  Judge,  as  contra-  J^*^^^* 
distinguished  jBrom  the  Court. 

177.  Every  iudicial  officer  has  power:  .^OT®"®^ 

*^  ^  ^  judicial 

1.  To  preserve  and  enforce  order  in  his  immediate  Jf^iduct 
presence,  and  in  the  proceedings  before  him,  when  he  Sj^'^befor© 
is  engaged  in  the  performance  of  an  official  duty; 

2.  To  compel  obedience  to  his  lawful  orders,  as  pro- 
vided in  this  Code; 

3.  To  compel  the  attendance  of  persons  to  testify  in 
a  proceeding  before  him,  in  the  cases  and  manner  pro- 
vided in  this  Code; 

4.  To  administer  oaths  to  persons  in  a  proceeding 
pending  before  him,  and  in  all  other  cases  where  it 
may  be  necessary,  in  the  exercise  of  his  powers  and 
duties. 

178.  For  the  effectual  exercise  of  the  powers  con-  Same. 
ferred  by  the  last  section,  a  judicial  officer  may  punish 

for  contempt,  in  the  cases  provided  in  this  Code. 

179.  The  Justices  of  the  Supreme  Court,  and  the  Same. 
Judges  of  the  District  and  County  Courts,  have  power 

in  any  part  of  the* State,  and  Justices  of  the  Peace 
within  their  respective  counties,  and  Police  Judges, 
and  Judges  of  Municipal  Courts,  within  their  respec- 
tive cities  or  towns,  to  take  and  certify: 

1.  The  proof  and  acknowledgment  of  a  conveyance 
of  real  property,  or  of  any  other  written  instrument; 
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2.  The  acknowledgment  of  satisfaction  of  a  judg- 
ment of  any  Court; 

3.  An  affidavit  or  deposition  to  be  used  m  this  State. 


•       CHAPTER  V. 

MISCELLANEOUS      PROVISIONS      RESPECTING      COURTS     AND 

JUDICIAL  OFFICERS. 

Section  182.  Subsequent  applications  for  orders,  when  prohibited. 

183.  Violation  of  last  section, 

184.  No   proceeding   affected   by  a   vacancy  in   office  of 

Judge,  etc. 

185.  Proceedings  to  be  in  the  English  language,  eiccept  in 

certain  counties. 

186.  Abbreviations  and  figures. 

187.  Means  to  be  used  to  execute  judicial  powers  in  certain 

cases. 

Sttiwweiit  182.  K  an  apph cation  for  an  order,  made  to  a 
oiSora?'  Judge  of  a  Court  in  which  the  action  or  proceeding  is 
prohibited,  pending,  is  refused,  in  whole  or  in  part,  or  is  granted 
conditionally,  no  subsequent  application  for  the  same 
order  can  be  made  to  any  Court  Commissioner,  or  any 
other  Judge,  except  of  a  higher  Court;  but  nothing 
in  this  section  applies  to  motions  refused  for  any 
informality  in  the  papers  or  proceedings  necessary  to 
obtain  the  order. 

Viojation         183.     A  violation  of  the  last  section  may  be  pun- 

aection.       ishcd  as  a   contempt,  and  an  order  made  contrary 

thereto  may  be  revoked  by  the  Judge  who  made  it, 

or  vacated  by  a  Judge  of  the  Court  in  which  the 

action  or  proceeding  is  pending. 

No  lg4.     No  proceeding  in  any  Court  of  justice,  in  an 

avacui^^   action    or    special    proceeding    pending    therein,     is 
Judj5j?e^    affected  by  a  vacancy  in  the  office  of  all  or  any  of  the 
Judges,  or  by  the  feilure  of  a  term  thereof. 


i 
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185.  Every  written  proceeding  in  a  Court  of  jus-  Proceed- 
tice  in  this  State,  or  before  a  judicial  officer,  except  in  fj,*^?,^ 
the  Counties  of  San  Luis  Obispo,  Santa  Barbara,  Los  ix^f^tm' 
Angeles,  and  San  Diego,  must  be  in  the  English  Ian-  ^SS^ 
guage,  and  in  the  excepted  counties  may  be  either  in 

the  English  or  Spanish  language. 

186.  Such  abbreviations  as  are  in  common  use  Abbrevia- 

tions and 

may    be   used,  and  numbers  may  be   expressed  by  fifinires. 
figures  or  numerals  in  the  customary  manner. 

187.  When  jurisdiction  is,  by  this  Code  or  by  any  Meanito 

bd  nsod  to 

other  statute,  conferred  on  a  Court  or  ludicial  officer,  ?xocuto 

'  o  y  jadicial^ 

all  the  means  necessary  to  carry  it  into  effect  are  also  JSrtain"^ 
given;  and  in  the  exercise  of  the  jurisdiction,  if  the  ®"®^ 
course  of  proceeding  be  not  specifically  pointed  out 
by  this  Code  or  the  statute,  any  suitable  process  or 
mode  of  proceeding    may  be    adopted  which  may 
appear  most  conformable  to  the  spirit  of  this  Code. 


TITLE    III. 

OF  PERSONS  SPECIALLY  INVESTED  WITH  POVTERS  OP 

A  JUDICIAL  NATURE. 

Chapter    I.  Of  jurors. 

n.  Of  Court  Commissioners. 


CHAPTER  I. 

OP   JURORS. 
Article  I.  Juborb  in  oekxbal. 

II.   QUALiriCATIOKB  AND  EXEHFTIOKB  OE  JITEOBS. 

III.  Manner  of  selecting  and  RETURNiNa  jurors  fob 

Courts  of  record. 
lY.  Time  and  manner  of  drawing  jurors  for  Courts 

of  record. 
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AbTICLX       Y.  MaNXXB     of     summoning    JUllOBS     FOR    GOURTB   OT 

B£COBD. 

VI.  Manner  of  summoning  jurors  for  Courts  not  of 

RECORD. 

VII.  Manner  of  summoning  juries  of  inquest. 
VIII.  Obedience  to  summons,  how  enforced. 
IX.  Of  impaneling  a  Gband  Juby. 
X.  Of  impaneling  tbial  juby  in  Coubts  of  becwbd. 
XI.  Of  impaneling  a  tbial  juby  in  Coubts  not  of 

becobd. 
XII.  Of  impaneling  jubies  of  inquest. 


ARTICLE  I. 


Juiy 
defined. 


Differeot 
kinds  of 
jnrieB. 


Orand 

Jury 

defined. 


Trial  jury 
defined. 


JUBOBS  IN  GENEBAL. 

Section  190.  Jury  defined. 

191.  Dififerent  kinds  of  juries. 

192.  Grand  Jury  defined. 
193. 'Trial  jury  defined. 
194.  Number  of  a  trial  jury. 
196.  Jury  of  inquest  defined. 

190.  A  juiy  is  a  body  of  men  temporarily  selected 
from  the  citizens  of  a  particular  district,  and  invested 
with  power  to  present  or  indict  a  person  for  a  public 
offense,  or  to  try  a  question  of  fact. 

191.  Juries  are  of  three  kinds: 

1.  Grand  juries; 

2.  Trial  juries; 

3.  Juries  of  inquest. 

192.  A  Grand  Jury  is  a  body  of  men,  not  less  than 
thirteen  nor  more  than  fifteen  in  number,  returned  at 
stated  periods  from  citizens  of  the  county,  before  a 
Court  of  competent  jurisdiction,  and  sworn  to  inquire 
of  public  offenses  committed  or  triable  within  the 
county. 

193.  A  trial  jury  is  a  body  of  men  returned  from 
the  citizens  of  a  particular  district,  before  a  Court  or 
officer  of  competent  jurisdiction,  and  sworn  to  tiy  and 
determine,  by  a  unanimous  verdict,  a  question  of  feet. 
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194.    A  trial  lury  consists  of  twelve  men,  unless  Number  of 

•*      •^  '  a  trial  jury. 

the  parties  to  the  action  or  proceeding  agree  upon  a 
less  number. 

105.     A  jury  of  inquest  is  a  body  of  men,  sum-  Jury  of 
moned  from  the  citizens  of  a  particular  district,  before  defined, 
the  Sheriff,  Coroner,  or  other  ministerial  officer,  to 
inquire  of  particular  &cts. 


ARTICLE  II. 

QUALITICATI0K8  AND  SXXMPTIONS  OF   JUROBB. 

SicnoN  196.  Who  are  competent  to  act  as  jurors. 

199.  Who  are  not  competent  to  act  as  jurors. 

200.  Who  are  exempt. 

201.  Who  may  be  excused. 

108.     A  person  is  competent  to  act  as  a  juror  if  he  who  are 

*  *  *^  competent 

OQ:  to  act  u 

jurors. 

1.  A  citizen  of  the  United  States,  an  elector  of  the 
comity,  and  a  resident  of  the  township  at  least  three 
months  before  being  selected  and  returned; 

2.  In  possession  of  his  natural  Acuities  and  not 
decrepit; 

3.  Possessed  of  sufficient  knowledge  of  the  lan- 
guage in  which  the  proceedings  of  the  Courts  are  had; 

4.  Assessed  on  the  last  assessment  roll  of  his  county, 
on  property  belonging  to  him. 

199.  A  person  is  not  competent  to  act  as  a  juror:  who  are 

not 

1.  Who  does  not  possess   the    qualifications  pre-  competent 
scribed  by  the  preceding  section;  jurors. 

2.  Who  has  been  convicted  of  a  felony  or  misde- 
meanor, involving  moral  turpitude, 

200.  A  person  is  exempt  from  liability  to  act  as  who  are 

*■  ^  *'  exempt. 

a  juror  if  he  be : 

1.  A  judicial,  civil,  or  military  officer  of  the  United 
States,  or  of  the  State  of  California; 
8* 
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Same.  2.  A  person  holding  a  county  office; 

3.  An  attoraey  and  counselor  at  law; 

4.  A  minister  of  the  gospel  or  a  priest  of  any  de- 
nomination; 

5.  A  teacher  in  a  college,  academy,  or  school; 

6.  A  practicing  physician; 

7.  An  officer,  keeper,  or  attendant  of  an  almshouse, 
hospital,  asylum,  or  other  charitable  institution; 

8.  Engaged  in  the  performance  of  duty  as  officer  or 
attendant  of  a  County  Jail  or  the  State  Prison; 

9.  Employed  on  board  of  a  vessel  navigating  the 
waters  of  this  State; 

10.  An  express  agent,  mail  carrier,  telegraph  opei-a- 
tor,  or  keeper  of  a  public  ferry  or  toll  gate;  - 

11.  An  active  member  of  the  fire  department  of  any 
city,  town,  or  village  in  this  State,  or  an  exempt  mem- 
ber by  reason  of  five  years  active  service; 

12.  A  superintendent,  engineer,  or  conductor  on  a 
railroad. 

201.  A  juror  cannot  be  excused  by  the  Court  for 
Who  may  slight  or  trivial  cause,  or  for  hardship,  or  inconveni- 
ence to  his  business,  but  only  when  material  injury  or 
destruction  to  his  property,  or  that  of  the  public 
intrusted  to  him,  is  threatened,  or  when  his  own 
health,  or  the  sickness  or  death  of  a  member  of  his 
family,  requires  his  absence. 


be  Qxoiued. 


ARTICLE  III. 

MANNER    OF    BKLECTING    AND    RETURNING    JURORS    FOR    COURTS   OF 

RECORD. 

Section  204.  List  of  persons  to  serve  as  jurors  to  be  made  by  Super- 
visors. 

205.  How  selection  shall  be  made. 

206.  List  to  contain  one  name  for  every  hundred  Inhabitants. 
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Section  207,  Person  who  served  as  juror  during  preceding  year  not 

to  be  selected. 

208.  List  to  be  placed  with  Clerk. 

209.  Duty  of  Clerk  on  receiving  lists. 

210.  Regular  jurors  to  serve  one  year. 

204.  The  Board  of  Supervisors  of  each  county  List  of 
must,  at  their  first  regular  meeting  in  each  year,  or  at  «erve  as 

jurors  to  be 

any  other  meeting  if  neglected  at  the  first,  make  a  made  by 

•^  o  o  ?  Sapervisors 

Ust  of  persons  to  serve  as  jurors  in  Courts  of  record 
for  the  ensuing  year. 

205.  They  must  proceed  to  select  and  list  fi'om  How 
those  assessed  on  the  assessment  roll  of  the  previous  shaii  be 

^  made. 

year,  suitable  persons,  competent  to  serve  as  jurors; 
and  in  making  such  selection,  they  must  take  the 
names  of  such  only  as  are  not  exempt  from  serving, 
who  are  in  possession  of  their  natural  feculties,  and 
not  infirm  or  decrepit,  of  fair  character,  of  approved 
integrity,  and  of  sound  judgment. 

206.  Such  lists  must  contain  not  less  than  one  for  List  to 

coDt&in  one 

every  hundred  inhabitants  of  each  township  or  ward,  name  for 

*'  JT  /    every 

having  regard  to  the  population  of  the  county,  so  that  JSabtoita 
the  whole  number  of  jurors  selected  in  the  county 
shall  amount,  at  least,  to  one  hundred,  and  not  exceed 
one  thousand. 

207.  In  makins:  such  selection,  the  Board  must  Person  who 

o  7  served  as 

not  select  any  of  the  same  persons  who  actually  served  ^^^^  p,^ 
as  jurors  at  any  term  of  Court  during  the  preceding  Sot't'cfiM?" 

•i»t«i  J  jjjj^      selected. 

year;  and  if  such  persons  are  drawn  and  returned  to 
serve  as  trial  jurors,  it  will  be  the  duty  of  the  Court 
to  strike  the  names  of  such  persons  fi^om  the  list  of 
jurors,  and  direct  the  Sheriff  to  fill  up  the  list  from 
among  the  neighboring  citizens  competent  to  serve  as 
jurors;  and  in  counties  having  ten  thousand  or  more 
inhabitants,  it  shall  be  a  good  cause  of  challenge  that 
any  trial  juror,  whether  on  the  regular  panel  or  taken 
from  among  the  bystanders,  has  served  as  a  trial  juror 
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List  to  be 
placed  with 
Clerk. 


Duty  of 

Clerk  on 

reoeiviDg 

lists. 


Regular 
jurors  to 
serve 
one  year. 


at  any  time  within  the  year  next  preceding  the  mak- 
ing of  the  list  of  persons  to  serve  as  jurors  as  herein- 
before provided. 

208.  Certified  lists  of  the  persons  selected  to  serve 
as  jurors  must  at  once  be  placed  in  the  possession  of 
the  County  Clerk. 

209.  On  receiving  such  lists,  the  Clerk  must  file 
the  same  in  his  oflBlce,  and  write  down  the  names  con- 
tained therein  on  separate  pieces  of  paper,  of  the  same 
size  and  appearance,  and  fold  each  piQce  so  as  to  con- 
ceal the  name  thereon,  and  deposit  them  in  a  box  to 
be  called  the  "jury  box.'* 

210.  The  persons  whose  names  are  so  returned  are 
known  as  regular  jurors,  and  must  serve  for  one  year, 
and  until  other  persons  are  selected  and  returned. 


Jury  to  be 
drawn 
upon  the 
order  of  the 
Judge. 


ARTICLE  IV. 

TIME  AND    MAKNXB  OF    DRAWING    JUBORB    TOR  COURTS    OF    RECORD. 

Section  214.  Jury  to  be  drawn  upon  the  Order  of  the  Judge. 

215.  Clerk  to  notify  County  Judge  and  Sheriff  of  time  of 

drawing. 

216.  Sheriff  and  Judge  to  witnees  drawing. 

217.  Drawing,  when  to  be  adjourned. 

218.  Shall  proceed,  when. 

219.  Drawing,  how  conducted. 

220.  After  adjourn ment  of  Court,  disposition  to  be  made  of 

ballots. 

221.  Copy  of  list  to  be  furnished  by  Clerk. 

214.  Not  less  than  ten  nor  more  than  thirty  days 
before  the  commencement  of  any  term  of  Court,  the 
Judge  thereof,  if  a  jury  will  be  required  therefor,  must 
make  and  file  with  the  County  Clerk  an  order  that  one 
be  drawn.  The  number  to  be  drawn  must  be  fixed  in 
the  order;  if  to  form  a  Grand  Jury,  it  must  be  twenty- 
four,  and  if  a  trial  jury,  such  number  as  the  Judge 
may  direct. 
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215.  At  least  one  day  before  the  drawing,  the  cierkto 

notify 

Clerk  must  notify  the  Sheriff  and  County  Jud^e  of  the  county 

•^  JO  Judge  and 

time  when  such  drawing  will  take  place,  which  time  fj^^e^^**^ 
must  not  be  more  than  three  days  after  the  receipt  by  <^'»w»°«^- 
him  of  the  order  for  such  drawing. 

216.  At  the  time  so  appointed,  the  Sheriff,  in  per-  Sheriff  and 
son  or  by  deputy,  and  the  County  Judge,  must  attend  J^^ 
at  the  County  Clerk's  office  to  witness  such  drawing, 

and  if  they  do  so,  the  Clerk  must,  in  their  presence, 
proceed  to  draw  the  jurors. 

217.  If  the  officers  so  notified  do  not  appear,  the  Drawing, 

X  A         /  when  to  be 

Clerk  must  adjourn  the  drawing  until  the  next  day,  a<«ourned. 
and,  by  written  notice,  require  two  electors  of  the 
county  to  attend  such  drawing  on  the  adjourned  day. 

218.  I^  at  the  adjourned  day,  the  Sheriff,  County  shaiipro- 

_  ceed,  when. 

Judge,  and  electors,  or  any  two  of  such  persons,  appear, 
the  Clerk  must  in  their  presence  proceed  to  draw  the 
jurors. 

219.  The  Clerk  must   conduct  such  drawing?  as  Drawing, 

®  how 

follows:  conducted. 

1.  He  must  shake  the  box  containing  the  names  of 
jurors  returned  to  him,  from  which  jurors  are  required 
to  be  drawn,  so  as  to  mix  the  slips  of  paper  upon 
which  such  names  were  written,  as  much  as  possible; 

2.  He  must  then  publicly  draw  out  of  the  box  as 
many  such  slips  of  paper  as  are  ordered  by  the  Judge; 

3.  A  minute  of  the  drawing  must  be  kept  by  one 
of  the  attending  officers,  in  which  must  be  entered 
the  name  contained  on  every  slip  of  paper  so  drawn, 
before  any  other  slip  is  drawn; 

4.  I^  after  drawing  the  whole  number  required,  the 
name  of  any  person  has  been  drawn  who  is  dead  or 
insane,  or  who  has  permanently  removed  from  the 
county,  to  the  knowledge  of  the  Clerk  or  any  other 
attending  officer,  an  entry  of  such  iact  must  be  made 
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Same.  in  the  minute  of  the  drawing,  and  the  shp  of  paper 
containing  such  name  must  be  destroyed; 

5.  Another  name  must  then  be  drawn,  in  place  of 
that  contained  on  the  sUp  of  paper  so  destroyed,  which 
must,  in  like  manner,  be  entered  in  the  minutes  of  the 
drawing; 

6.  The  same  proceedings  must  be  had  as  often  as 
may  be  necessary,  until  the  whole  number  of  jurors 
required  are  drawn; 

7.  The  minute  of  the  drawing  must  then  be  signed 
by  the  Clerk  and  the  attending  officers  or  persons,  and 
filed  in  the  Clerk's  office; 

8.  Separate  lists  of  the  names  of  the  persons  so 
drawn  for  trial  jurors,  and  of  those  drawn  for  grand 
jurors,  with  their  places  of  residence,  and  specifying 
for  what  Court  they  were  drawn,  must  be  made  and 
certified  by  the  Clerk  and  the  attending  officers  or 
persons,  and  delivered  to  the  Sherifl:  of  the  county. 

After  ad-  220.     After  the  adioumment  of  any  Court  at  which 

Joumment 

dL^SsiSon   j^^^^  have  been  returned,  as  herein  provided,  the 
ISbaikJte.*    Clerk  must  inclose  the  ballots  containing  the  names 
of  those  who  attended  and  served  as  jurors  in  an  en- 
velop, under  seal,  and  the  ballots  of  those  who  did 
not  attend  and  serve  must  be  returned  to  the  jury 
•  box     The  ballots  sealed  in  envelops  must  not  be  re- 

turned to  the  jury  box  until  all  the  ballots  therein 
have  been  exhausted. 

Copy  of  221.     The  County  Clerk  must  furnish  any  person 

list  to  be  .  ^ 

furnjshed  applying  thcrcfor,  and  paying  the  fees  allowed  by  law 
for  the  same,  a  copy  of  the  list  of  jurors  drawn  to 
attend  any  Court. 
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ARTICLE  V. 

MANNEB  OF  6UMM0KING  JT7ROR8  FOR  COURTS  OF  RECORD. 

Section  225.  Sheriff  to  summon  jurors,  how. 

226.  Court  may  order  jury  drawn,  when. 

227.  "When  jury  may  be  completed  from  the  body  of  the 

county. 

226.     As  soon  as  he   receives  the   list  of  jurors  Sheriff  to 

Bummon 

drawn,  the  Sheriff  must  summon  the  persons  named  Jurors, 
therein  to  attend,  by  giving  personal  notice  to  each, 
or  by  leaving  a  written  notice  at  his  place  of  resi- 
dence, with  some  person  of  proper  age,  and  must  re- 
turn the  list  to  the  Court  at  the  opening  thereof, 
specifying  the  names  of  those  who  were  summoned 
and  the  manner  in  which  each  person  was  notified. 

226.  Whenever  jurors  are  not  drawn  and  sum-  Court  may 

ordor  iuF7 

moned  to  attend  any  Court  of  record,  or  a  sufficient  drawn,. 

^  /  '  when. 

number  of  jurors  Jail  to  appear,  such  Court  may.  in 
its  discretion,  order  a  sufficient  number  to  be  forth- 
with drawn  and  summoned  to  attend  such  Court;  or 
it  may,  by  an  order  entered  on  its  minutes,  direct  the 
Sheriff  of  the  county  forthwith  to  summon  so  many 
good  and  lawful  men  of  his  county  to  serve  as  jurors 
as  the  case  may  require.  And  in  either  case  such 
jiu'ors  must  be  summoned  in  the  manner  provided  by 
the  preceding  section. 

227.  When  there  are  not  competent  jurors  enough  when  jury 

may  be 

present  to  form  a  panel,  the  Court  may  direct  the  completed 
Sheriff  or  other  proper  officer  to  summon  a  sufficient  countyf  *^** 
number  of  persons,  having  the  qualification  of  jurors, 
to  complete  the  panel,  from  the  body  of  the  county  and 
not  from  the  bystanders,  and  the  Sheriff  must  summon 
the  number  so  ordered,  accordingly,  and  return  the 
names  to  the  Court. 


64 


Code  of  Civil  Procedure. 


ARTICLE  VI. 

MAK1«£R  OF  SUMMO^'INO  JURORS  FOR  COURTS  NOT  OF  RECORD. 

Section  230.  Jurors  for  Police  and  JuBtices'  Courts,  by  whom  sum- 
moned. 

231.  How  summoned. 

232.  Officer^s  return. 

230.    When  jurors  are  required  in  any  Police  or 
CouS^by    Justice's  Couiii,  they  must,  uf)on  the  order  of  the  Judge 
moSSu"™'  <>r  Jiistice  thereofj  be  summoned  by  the  Sheriff,  Mar- 
shal, Policeman,  or  Constable  of  the  jurisdiction. 


Jurors  for 
Police  and 


;:  i 


How  Bam- 
moned. 


Offloer'8 
return. 


231.  Such  jurora  must  be  summoned  from  the 
persons  resident  of  the  city  or  township,  competent  to 
serve  as  jurors,  by  notifying  them  orally  that  they  are 
so  summoned,  and  of  the  time  and  place  at  which  their 
attendance  is  required. 

232.  The  officer  summoning  such  jurors  must,  at 
thi  time  fixed  in  the  order  for  their  appearance,  return 
it,  with  a  list  of  the  persons  summoned  indorsed 
thereon. 


ARTICLE  VII. 


How  rnim- 
moned. 


MANNER  OF  SUMMONING  JURIES  OF  INQUEST. 

Section  235.  How  summoned. 

235.  Juries  of  inquest  must  be  summoned  by  the 
officer  before  whom  the  proceedings  are  had,  or  any 
Sheriff,  Policeman,  or  Constable,  from  the  persons  res- 
ident of  the  county  competent  to  serve  as  jurors,  by 
notifying  them  orally  that  they  are  so  summoned,  and 
of  the  time  and  place  at  which  their  attendance  is 
required. 
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■  • 

ARTICLE  VIII. 

OBEDIENCE  TO  SITBCMOXS,  HOW  ENFORCED. 

Section  238.  Obedience  to  summons,  how  enforced. 

238.     Any  juror  summoned  who  willfully,  and  with-  Obedience 

to  sam- 

out  reasonable  excuse,  fails  to  attend,  may  be  attached  ^^^^ 
and  compelled  to  attend,  and  the  Court  may  also  im- 
pose a  fine  not  exceeding  one  hundred  dollars,  upon 
which  execution  may  issue.  If  the  juror  was  not  per- 
sonally served,  the  fine  must  not  be  imposed  until, 
upon  an  order  to  show  cause,  an  opportunity  has  been 
offered  the  juror  to  be  heard. 


ARTICLE  IX. 

OF   IMPANELING  A  GRAND   JXTRT. 

Section  241.  Grand  Jury,  when  to  be  impaneled. 

242.  Grand  Jury,  how  constituted. 

243.  Jury  to  be  impaneled  as  prescribed  in  Penal  Code. 

241.  At  the  opening  of  each  regular  term  of  the  Grand 
County  Court  (unless  otherwise  directed  by  the  Judge),  to  be 
and  as  often  thereafter  as  to  the  Judge  may  seem  proper, 

a  Grand  Jury  may  be  impaneled. 

242.  When,  of  the  jurors  summoned,  not  less  than  Grand 

,  Jury  ^  bow 

thirteen  nor  more  than  fifteen  attend,  they  shall  con-  ooMtitnted 
stitute  the  Grand  Jury.  If  more  than  fifteen  attend, 
the  Clerk  must  call  over  the  list  summoned,  and  the 
fifteen  first  answering  shall  constitute  the  Grand  Jury. 
If  less  than  thirteen  attend,  the  panel  may  be  filled  to 
fifteen  as  provided  in  Section  226. 

243.  Thereafter  such  proceedings  shall  be  had  in  Jury  to  be 

impaneled 

impaneling  the  Grand  Jury  as  are  prescribed  in  Part  "  p'®^ . 
n  of  The  Penal  Code.  ^^'^  ^« 

9* 
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I: 


ARTICLE  X. 

OF  IMPAinCLING  TRIAL  JUBY  IN  COVBTB   OF  BECX>BD. 

Section  246.  Clerk  to  call  list  of  jurors  summonedf  etc. 

247.  Jury  to  be  impaneled  as  prescribed  in  Fart  II. 

Ctokto  246.    At  the  opening  of  Court,  on  the  day  trial 

mon^'eS'  j^^^™  have  been  summoned  to  appear,  the  Clerk  must 
call  the  names  of  those  summoned,  and  the  Court  may 
then  hear  the  excuses  of  jurors  summoned.  The  Clerk 
must  then  write  the  names  of  the  jurors  present  and 
not  excused,  upon  separate  slips  or  ballots  of  paper, 
and  fold  such  slips  so  that  the  names  are  concealed, 
and  then,  in  the  presence  of  the  Court,  deposit  the 
slips  or  ballots  in  a  box,  which  must  be  kept  sealed 
imtil  ordered  by  the  Court  to  be  opened. 

Jnxy  to  be        247.    When  thereafter  an  action  is  called  for  trial 

impaneled 

M  pre- .      by  the  Court,  such  proceedings  shall  be  had  in  impan- 
Part  IL       eling  the  trial  jury  as  are  prescribed  in  Part  11  of  this 
Code. 


ARTICLE  XI. 


Proeeed- 
ingsin 
forming 
Jury  in 
Conrtsnot 
of  reeord. 


How 
imi>aneled. 


OF  IMPANELING  ▲  TBIAL  JUBT  IN  COUBTS  NOT  OF  BBCOBD. 

Section  250.  Proceedings  in  forming  juiy  in  Courts  not  of  record. 
251.  How  impaneled. 

260.  At  the  time  appointed  for  a  jury  trial,  in 
Police  or  Justices'  Courts,  the  list  of  jurors  summoned 
must  be  called,  and  the  names  of  those  attending  must 
be  written  upon  separate  slips  of  paper,  folded  so  as  to 
conceal  the  names,  and  placed  in  a  box,  from  which 
the  trial  jury  must  be  drawn. 

261.  Thereafter,  if  the  action  is  a  criminal  one, 
the  jury  must  be  impaneled  as  provided  in  The  Pbnal 
Code.  If  a  civil  one,  as  provided  in  Part  11  of  this 
Code. 
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ARTICLE  XII. 

or  IMPANBLING  JUKIS8  07  INQUEST. 

Section  254.  Mode  and  manner  of  impaneling. 

254.     The  mode  and  manner  of  impaneling:  luries  Mode  and 

*^  o  •*  manner  of 

of  inquest  are  provided  for  in  the  provisions  of  the  dif-  jjjf  *"•*" 
ferent  Codes  relating  to  such  inquests. 


CHAPTER  n. 

OF  COURT  COMMISSIONERS. 


Section  25S.  Court  Commissioners,  how  appointed. 
259.  Powers  of  Coart  Commissioners. 

258.  The  District  Courts  may  appoint,  for  each  oonitCom- 
county  of  their  respective  districts,  a  Commissioner,  how       ' 
to  be  designated  as  "Court  Commissioner'*  of  the 
county.    If  portions  of  a  single  county  are  assigned 

to  different  districts,  then  a  Commissioner  may  be 
aj^inted  to  reside  in  each  portion  of  the  county  thus 
assigned. 

259.  Every  such  Commissioner  has  power: 

1.  To  hear  and  determine  ex  parte  motions  for  orders  Powers  of 

^  .  Court  Com- 

and  writs  (except  orders  or  writs  of  injunction)  in  the  mi«ionen. 
District  and  County  Courts  of  the  county  for  which  he 
is  appointed; 

2.  To  take  proof  and  report  his  conclusions  thereon, 
as  to  any  matter  of  fact  (other  than  an  issue  of  &ct 
raised  in  the  pleadings),  upon  which  information  is 
required  by  the  Court;  but  any  party  to  the  proceed- 
ings may  except  to  such  report  within  four  days  after 
written  notice  that  the  same  has  been  filed,  and  may 
argue  his  exceptions  before  the  Court,  on  gying  notice 
of  motion  for  that  purpose; 

3.  To  take  and  approve  bonds  and  undertakings 
whenever  the  same  may  be  required  in  actions  or  pro- 
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Same.  ceodings  in  such  District  and  County  Courts,  and  to 
examine  the  sureties  thereon  when  an  exception  has 
been  taken  to  their  sufficiency,  and  to  administer  oaths 
and  affij:mations,  and  take  affidavits  and  depositions  in 
any  action  or  proceeding  in  any  of  the  Courts  of  this 
State,  or  in  any  matter  or  proceeding  whatever. 


TITLE   IV. 

OF  THE  MINISTERIAL  OFFICERS  OF  THE   COURTS  OP 

JUSTICE. 

Chapter    I.  Of  ministerial  officers  generally. 

n.  Of  the  Secretary  and   Bailiff  of  the 

Supreme  Court. 
in.  Of  Phonographic  Reporters. 


CHAPTER  I. 

OF  MINISTERIAL   OFFICERS   GENERALLY. 
Section  262.  Election,  powers  and  duties,  where  prescribed. 

Election,         262.    The  modes  of  election,  powers  and  duties  of 

powers  and 

dutiefl.        the  Attorney  General,  Clerk  of  the  Supreme  Court, 
prescribed.   Reporter  of  the  Supreme  Court,  Clerks,  Sheriffs,  and 

Coroners,  are  prescribed  in  The  Political  and  Penal 

Codes. 
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CHAPTER  n. 

OP  THE  SECRETARY  AND  BAILIFF  OP  THE  SUPREME   COURT. 

Section  265.  Justices  may  appoint. 
266.  Tenure  and  duties. 

265.  The  Justices  of  the  Supreme  Court  may  ap-  JustioM 
point  a  Secretary  and  Bailiff.  appoint 

266.  The  Secretaiy  and  Bailiff  hold  their  offices  Tenure  and 

duties. 

at  the  pleasure  of  the  Justices,  and  must  perform  such 
duties  as  may  be  required  of  them  by  the  Court  or 
any  Justice  thereof.  i 


CHAPTER  m. 

OF  PHONOGRAPHIC  REPORTERS. 

Section  269.  How  appointed,  and  duty. 

270.  Report  prima  facie  correct. 

271.  Compensation. 

269.     The  Judffe  of  each  Judicial  District,  and  How 

appointedf 

each  County  Judge,  may  appoint  a  competent  short>-  and  duty, 
hand  Reporter,  to  hold  office  during  the  pleasure  of 
the  Judge,  and  who  must,  at  the  request  of  either 
party,  or  in  the  discretion  of  the  Court,  in  a  civil 
action  or  proceeding,  or  criminal  action  or  proceeding, 
on  the  order  of  the  Court,  the  District  Attorney,  or 
the  counsel  for  the  defendant,  take  down  in  shorthand 
all  the  testimony,  the  rulings  of  the  Court,  the  excep- 
tions taken,  and  oral  instructions  given,  and  must, 
within  five  days,  or  such  reasonable  time  after  the  trial 
of  such  case  as  the  Court  may  designate,  write  out  the 
same  in  plain,  legible,  longhand  writing,  verify  and 
file  it,  together  with  the  original  shorthand  writing, 
with  the  Clerk  of  the  Court  in  which  the  case  was 
tried.    The  Reporter  of  the  County  Court  of  the  City 


a 
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and  County  of  San  Francisco  is  ex  officio  Reporter  of 
the  Probate  and  Municipal  Criminal  Court  of  such 
city  and  county. 

E«port  270.    His  report,  written  out  in  longhand  writing, 

ooRoeL       is  prima  fecie  a  correct  statement  of  the  evidence  and 
proceedings. 

Comp«D-  271.    He  shall  receive,  as  compensation  for  Ma 

services,  not  exceeding  ten  dollars  per  day  for  taking 
notes,  and  not  exceeding  twenty  cents  per  folio  for 
transcription,  to  be  paid  by  the  party  in  whose  fevor 
judgment  is  rendered,  and  be  taxed  up  by  the  Clerk 
of  the  Court  as  costs  against  the  party  against  whom 
judgment  is  rendered.  In  case  of  failure  of  a  jury 
to  agree,  the  plaintiff  must  pay  the  Reporter's  fees 
accrued  to  that  time.  In  cases  where  a  transcript  may 
be  required  by  the  Court,  the  expense  thereof  must 
be  paid  equally  by  the  respective  parties  to  the  action, 
or  either  of  them,  in  the  discretion  of  the  Court;  and 
no  verdict  or  judgment  can  be  entered  up,  except  the 
Court  shall  otherwise  order,  until  the  Reporter's  fees 
are  paid,  or  a  sum  equivalent  thereto  deposited  with 
the  Clerk  of  the  Court.  In  no  case  shall  the  transcript 
be  paid  for  unless  specially  ordered  by  either  plaintiff 
or  defendant,  or  by  the  Court;  nor  shall  the  Reporter 
be  required,  in  any  civil  case,  to  transcribe  his  notes 
until  the  compensation  per  folio  therefor  be  tendered 
to  him  or  deposited  in  Court  for  that  purpose.  In 
criminal  cases,  when  the  testimony  has  been  taken 
down  by  order  of  the  Court,  the  compensation  of  the 
Reporter  must  be  fixed  by  the  Court  and  paid  out  of 
the  Treasury  of  the  county  in  which  the  case  is  tried, 
upon  the  order  of  the  Court. 
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TITLE  Y. 

OF  PERSONS   SPECIALLY   INVESTED   WITH  MINISTE- 
BIAL  POWERS  RELATING  TO  COURTS  OF  JUSTICE. 

Chapter    I.  Attorneys  and  counselors  at  law. 

n.  Of  other  persons   invested   with  such 
powers. 


CHAPTER  I. 

ATTORNEYS   AND    COTJNSELORS   AT   LAW. 

Section  275.  Who  may  be  admitted  as  attorneys. 

276.  Qualifications. 

277.  Certificate  of  admission.    License. 

278.  Oath. 

279.  Attorneys  of  other  States. 

280.  Roll  of  attorneys. 

281.  Penalty  for  practicing  without  license. 

282.  General  duties. 

283.  Authority  of  attorney. 

284.  Change  of  attorney*- 

285.  Notice  of  change. 

286.  Death  or  removal  of  attorney. 

287.  Removal  and  suspension. 

288.  Conviction  of  felony.    Moral  turpitude. 

289.  Proceedings  for  removal  or  suspension. 

290.  Accusation. 

291.  Verification. 

292.  Citation  to  answer. 

293.  Appearance. 

294.  How  to  answer. 

295.  Demurrer. 

296.  Answer. 

297.  Trial. 
296.  Reference. 
299.  Judgment. 

275.    Any  white  male  citizen,  or  white  male  per-  who  may 
son,  resident  of  this  State,  who  has  bona  fide  declared  ^  ** 
his  intention  to  become  a  citizen  in  the  manner  re- 
quired by  law,  of  the  age  of  twenty-one  years,  of  good 
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moral  character,  and  who  possesses  the  necessary  quali- 
fications of  learning  and  ability,  is  entitled  to  admis- 
sion as  attorney  and  counselor  in  all  Courts  of  this 
State. 

276.  Every  applicant  for  admission  as  attorney 
and  counselor  must  produce  satisfactory  testimonials 
of  good  moral  character,  and  undergo  a  strict  exam- 
ination, in  open  Court,  as  to  his  qualifications,  by  the 
Justices  of  the  Supreme  Court. 

277.  I^  upon  examination,  he  is  found  qualified, 
the  Court  must  admit  him  as  attorney  and  counselor 
in  all  the  Courts  of  this  State,  and  shall  direct  an  order 
to  be  entered  to  that  effect  upon  its  records,  and  that 
a  certificate  of  such  record  be  given  to  him  by  the 
Clerk  of  the  Court,  which  certificate  is  his  lice^ise. 

278.  Every  person,  on  his  admission,  must  take  an 
oath  to  support  the  Constitution  of  the  United  States 
and  of  this  State,  and  to  discharge  the  duties  of  attor- 
ney and  counselor  to  the  best  of  his  knowledge  and 
ability.  A  certificate  of  such  oath  must  be  indorsed 
on  the  license. 

279.  Every  white  male  citizen  of  the  United  States, 
who  has  been  admitted  to  practice  law  in  the  highest 
Court  of  a  sister  State,  may  be  admitted  to  practice  in 
the  Courts  of  this  State,  upon  the  production  of  his 
license  and  satisfactory  evidence  of  good  moral  char- 
acter; but  the  Court  may  examine  the  applicant  as  to 
his  qualifications. 

280.  Each  Clerk  must  keep  a  roll  of  attorneys  and 
counselors  admitted  to  practice  by  the  Court  of  which 
he  is  Clerk,  which  roll  must  be  signed  by  the  person 
admitted  before  he  receives  his  license. 
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S8 1 .    If  any  person  shall  practice  law  in  any  Court,  Penalty  for 

'■  practiciDg 

except  a  Justice's  or  Police  Court,  without  having  Jj^^* 
received  a  license  as  attorney  and  counselor,  he  is  guilty 
of  a  contempt  of  Court. 

282.  It  is  the  duty  of  an  attorney  and  counselor: 

1.  To  support  the   Constitution  and   laws  of  the  General 
TJnited  States  and  of  this  State; 

2.  To  maintain  the  respect  due  to  the  Courts  of  jus- 
tice and  judicial  officers; 

3.  To  counsel  or  maintain  such  actions,  proceedings, 
or  defenses  only  as  appear  to  him  legal  or  just,  except 
the  defense  of  a  person  charged  with  a  public  oft'ense; 

4.  To  employ,  for  the  purpose  of  maintaining  the 
causes  confided  to  him,  such  means  only  as  are  con- 
sistent with  truth,  and  never  to  seek  to  mislead  the 
Judges  by  an  artifice  or  fiilse  statement  of  fact  or  law; 

5.  To  maintain  inviolate  the  confidence,  and  at  every 
peril  to  himself,  to  preserve  the  secrets  of  his  client; 

6.  To  abstain  from  all  offensive  personality,  and  to 
advance  no  fact  prejudicial  to  the  honor  or  reputation 
of  a  party  or  witness,  unless  required  by  the  justice  of 
the  cause  with  which  he  is  charged; 

7.  Not  to  encourage  either  the  commencement  or 
the  continuance  of  an  action  or  proceeding  from  any 
motive  of  passion  or  interest; 

8.  Never  to  reject,  for  any  consideration  personal  to 
himself  the  cause  of  the  defenseless  or  the  oppressed. 

283.  An  attorney  and  counselor  has  authority: 

1.  To  bind  his  client  in  any  of  the  steps  of  an  action  Anthonty 
or  proceeding,  by  his  agreement  filed  with  the  Clerk, 

or  entered  upon  the  minutes  of  the  Court,  and  not 
otherwise; 

2.  To  receive  money  claimed  by  his  client  in  an 
action  or  proceeding,  during  the  pendency  thereof,  or 

10* 
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after  judgment,  unless  a  revocation  of  his  authority  is 
filed,  and  upon  the  payment  thereof,  and  not  otherwise, 
to  discharge  the  claim  or  acknowledge  satifi&ction  of 
the  judgment. 

284.  The  attorney  in  an  action  or  special  proceed- 
ing may  be  changed  at  any  time  before  judgment  or 
final  determination,  as  follows: 

1.  Upon  his  own  consent,  filed  with  the  Clerk  or 
entered  upon  the  minutes; 

2.  Upon  the  order  of  the  Court  or  Judge  thereof 
upon  the  application  of  the  client. 

285.  When  an  attorney  is  changed,  as  provided  in 
the  last  section,  written  notice  of  the  change  and  of 
the  substitution  of  a  new  attorney,  or  of  the  appear- 
ance of  the  party  in  person,  must  be  given  to  the 
adverse  party;  until  then,  he  must  recognize  the  for- 
mer attorney. 

286.  When  an  attorney  dies,  or  is  removed  or  sus- 
pended, or  ceases  to  act  as  such,  a  party  to  an  action 
for  whom  he  was  acting  as  attorney  must,  before  any 
fiirther  proceedings  are  had  against  him,  be  required 
by  the  adverse  party,  by  written  notice,  to  appoint 
another  attorney  or  to  appear  in  person. 

287.  An  attorney  and  counselor  may  be  removed 
or  suspended  by  the  Supreme  Court,  and  by  the  Dis- 
trict Courts  of  the  State,  for  either  of  the  following 
causes,  arising  after  his  admission  to  practice: 

1.  His  conviction  of  a  felony,  or  misdemeanor  in- 
volving moral  turpitude,  in  which  case  the  record  of 
conviction  is  conclusive  evidence; 

2.  Willful  disobedience  or  violation  of  an  order  of 
the  Court  requiring  him  to  do  or  forbear  an  act  con- 
nected with  or  in  the  course  of  his  profession,  and  any 
violation  of  the  oath  taken  by  him  or  of  his  duties  as 
such  attorney  and  counselor; 
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3.  Corruptly  and  without  authority  appearing  as  Same. 
attorney  for  a  party  to  an  action  or  proceeding. 

In  all  cases  where  an  attorney  is  removed  or  sus- 
pended by  a  District  Court  he  may  appeal  to  the 
Supreme  Court,  and  the  judgment  or  order  of  the 
District  Court  is  subject,  on  such  appeal,  to  review,  as 
in  civil  actions. 

288.    In  case  of  the  conviction  of  an  attorney  or  Conyietion 

of  felony. 

counselor  of  a  felony,  or  misdemeanor  involving  moral 
turpitude,  the  Clerk  of  the  Court  in  which  a  conviction  Moral  ^ 

^  tnrpitade. 

is  had  must,  within  thirty  days  thereafter,  transmit  to 
the  Supreme  Court  a  certified  copy  of  the  record  of 
conviction. 

280.    The  proceedings  to  remove  or  suspend  an  Proceed- 
attomey  and  counselor,  under  the  first  subdivision  of  removal  or 

*'  saapeiisioii 

Section  287,  must  be  taken  by  the  Court  on  the  receipt 
of  a  certified  copy  of  the  record  of  conviction.  The 
proceedings  under  the  second  subdivision  of  Section 
287  may  be  taken  by  the  Court  for  matters  within  its 
knowledge,  or  may  be  taken  upon  the  information  of 
another. 

290.    If  the  proceedings  are  upon  the  information  Aoouatioii 
of  another,  the  accusation  must  be  in  writing. 

20 1 .    The  accusation  must  state  the  matters  charged,  vedfioa- 

tion. 

and  be  verified  by  the  oath  of  some  person,  to  the 
effect  that  the  charges  therein  contained  are  true. 


ajuwer. 


202.  After  receiving  the  accusation  the  Court  must,  Cit^ion  to 
if  in  its  opinion  the  case  require  it,  make  an  order  re- 
quiring the  accused  to  appear  and  answer  the  accusa- 
tion at  a  specified  time  in  the  same  or  subsequent 
tenn,  and  must  cause  a  copy  of  the  order  and  of  the 
accusation  to  be  served  upon  the  accused  within  a  pre- 
scribed time  before  the  day  appointed  in  the  order. 
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293.  The  accused  must  appear  at  the  time  ap- 
pointed in  the  order,  and  answer  the  accusation,  unless 
for  sufficient  cause  the  Court  assign  another  day  for 
that  purpose;  if  he  do  not  appear,  the  Court  may  pro- 
ceed and  determine  the  accusation  in  his  absence. 

294.  The  accused  may  answer  to  the  accusation 
either  by  objecting  to  its  sufficiency  or  denying  it. 


Demurrer,  295.  If  he  objcct  to  the  sufficiency  of  the  accusar- 
tion,  the  objection  must  be  in  writing,  but  need  not  be 
in  any  specific  form,  it  being  sufficient  if  it  presents 
intelligibly  the  grounds  of  the  objection.  If  he  deny 
the  accusation,  the  denial  may  be  oral  and  without 
oath,  and  must  be  entered  upon  the  minutes. 

Answer.  296.     If  an  objection  to  the  sufficiency  of  the  accu- 

sation is  not  sustained,  the  accused  must  answer  forth- 
with. 

Trial  297.     If  the  accused  plead  guilty,  or  refuse  to  answer 

the  accusation,  the  Court  must  proceed  to  judgment  of 
removal  or  suspension.    If  he  deny  the  matters  charged, 
the  Court  must,  at  such  time  as  it  may  appoint,  pro- 
ceed to  try  the  accusation. 

Reference.  298.  The  Court  may,  in  its  discretion,  order  a 
reference  to  a  committee  to  take  depositions  in  the 
matter. 

Judgment.  299.  Upon  conviction,  in  cases  arising  under  the 
first  subdivision  of  Section  287,  the  judgment  of  the 
Cour^must  be  that  the  name  of  the  party  be  stricken 
from  the  roll  of  attorneys  and  counselors  of  the  Court, 
and  he  be  precluded  from  practicing  as  such  attorney 
or  counselor  in  all  the  Courts  of  this  State;  and,  upou 
conviction  in  cases  under  the  second  subdivision  of 
Section  287,  the  judgment  of  the  Court  may  be  accord- 
ing to  the  gravity  of  the  oftbnse  charged — deprivation 
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of  the  right  to  practice  as  attorney  or  counselor  in  the 
Courts  of  this  State  permanently  or  for  a  limited 
period- 


CHAPTER  n. 

OP   OTHER  PERSONS   INVESTED   WITH   SUCH   POWERS. 
Section  304.  Receivers  and  guardians. 

304.  The  appointment,  powers,  and  duties  of  re-  Rweivew 
ceivers  and  guardians  are  provided  for  and  prescribed  sawdiaas. 
in  Parts  11  and  m  of  this  Code. 


PAET    II. 


OF    CIVIL   ACTIONS. 


PART  II. 


OF    CIVIL    ACTIONS. 


TITLE   I.  ; 

OP  THE  FOKM  OP  CIVIL  ACTIONS. 

Section  307.  One  form  of  civil  action  only. 

808.  Parties  to  actions,  how  desig^nated. 

309.  Special  issues  not  made  by  pleadings,  how  tried. 

307.     (§  1.)     There  is  in  this  State  but  one  form  onefom 
of  civil  actions  for  the  enforcement  or  protection  of  aotiononiy. 
private    rights    and    the    redress   or    prevention    of 
private  wrongs. 

.  308.     (§  2.)     In  such  action  the  party  complaining  parties  to 
is  known  as  the  plaintiff,  and  the  adverse  party  as  the  how^ 

^  ^  x-       ./  designated 

defendant. 

309.     (§  3.)    A  question  of  &ct  not  put  in  issue  by  spedai 
the  pleadings  may  be  tried  by  a  jury,  upon  an  order  made  by 
for  the  trial,  stating  distinctly  and  plainly  the  question  now  tried! 
of  fact  to  be  tried;    and  such  order   is  the    only 
authority  necessary  for  a  trial. 


11* 
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TITLE  II. 

OP  THE   TIME   OF   COMMENCING   CIVIL  ACTIONS. 

Chapter    I.  The  time  of  commencing  actions  in  general, 
n.  The  time  of  commencing  actions  for  the 

recovery  of  real  property. 
m.  The  time  of  commencing  actixms  other  than 

for  the  recovery  of  real  property. 
TV.  General  provisions  as  to  the  time  of  com- 
mencing actions. 


•  CHAPTER  I. 

THE   TIME   OF  COMMENCING   ACTIONS   IN   GENERAL. 
Section  812.  Commencement  of  civil  actions. 

Com-  312.    Civil  actions  can  only  ibe  commenced  within 

xnonoeinMit  ^ 

^vii  the  periods  prescribed  in  tlis  Title,  after  the  cause  of 
action  shall  have  accrued,  except  where,  in  special 
cases,  a  different  limitation  is  prescribed  by  statute. 


CHAPTER  n. 

THE    TIME    OF   COMMENCING    ACTIONS    FOR    THE    RECOVERY 

OP  REAL   PROPERTY. 

Section  315.  When  the  people  will  not  sue. 

816.  When  action  cannot  be  brought  by  jjrrantee  from  the 

State. 

817.  When  actions  by  the  people  or  their  grantees  are  to  be 

brought  within  five  years. 

818.  Seizin  within  five  years,  when  necessary  in  action  for 

real  property. 
319.  Such  seizin,  when  necessary  in  action  or  defense  arising 
out  of  title  to  or  rents  of  real  property. 
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SEcnov  $20.  Entry  on  real  estate. 

321.  Possession,  when  presumed.    Occupation  deemed  under 

le^l  title,  unless  adverse. 

322.  Occupation   under  written   instrument  or  judgment, 

when  deemed  adverse. 

323.  What  constitutes  adverse  possession  under  written  in- 

strument or  judgment. 

324.  Premises  actually  occupied  under  claim  of  title  deemed 

to  be  held  adversely. 

325.  What  constitutes  adverse  possession  under  claim  of 

title  not  written. 

326.  Relation  of  landlord  and  tenant  as  afiecting  adverse 

possession. 
827.  Right  of  possession  not  affected  by  descent  cl^ 
328.  Certain  disabilities  excluded  from  time  to  commence 

actions. 

315.  The  people  of  this  State  will  not  sue  any  wh«nthe 

^  :  ,  ,        peopiewill 

person  for  or  in  respect  to  any  real  property,  or  the  notsae. 
issues  or  profits  thereof,  by  reason  of  the  right  or  title 
of  the  people  to  the  same,  unless: 

1.  Such  right  or  title  shall  have  accrued  within  ten 
years  before  any  action  or  other  proceeding  for  the 
same  is  commenced;  or, 

2.  The  people,  or  those  from  whom  they  claim,  shall 
have  received  the  rents  and  profits  of  such  real  prop- 
erty, or  of  some  part  thereof,  within  the  space  of  ten 
years. 

316.  No  action  can  be  brought  for  or  in  respect  when 

to  real  property  by  any  person  claiming  under  letters  cannot  be 
patent  or  grants  from  this  State,  unless  the  same  might  {f^*^ 
have  been  commenced  by  the  people  as  herein  speci-  ^***^ 
fied,  in  case  such  patent  had  not  been  issued  or  grant 
made. 

• 

317.  When  letters  patent  or  grants  of  real  prop-  when 
erty,  issued  or  made  by  the  people  of  this  State,  are  the  people 
declared  void  by  the  determination  of  a  competent  JJJ^^ 
Court,  rendered  upon  an  allegation  of  a  fraudulent  ^^fn^gye 
suggestion,  or  concealment,  or  forfeiture,  or  mistake,  ^®*"* 

or  ignorance  of  a  material  feet,  or  wrongful  detaining, 
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or  defective  title,  in  such  case  an  action  for  the  re- 
covery of  the  property  so  conveyed  may  be  brought 
either  by  the  people  of  this  State  or  by  any  subse- 
quent patentee  or  grantee  of  the  same  property,  his 
heirs  or  assigns,  within  five  years  after  such  determi- 
nation, but  not  after  that  period. 

SeWn  318.    No  action  for  the  recovery  of  real  property, 

neoMMiT^  or  for  the  recovery  of  the  possession  thereof,  can  be 
for*r2S°      maintained,  unless  it  appear  that  the   plaintiff,  his 
ancestolJ  predecessor,  or  grantor,  was  seized  or  pos- 
sessed of  the  property  in  question,  within  five  years 
before  the  commencement  of  the  action. 


property. 


Baehseidn,      319.    No  causc  of  action,  or  defense  to  an  action, 
nAeMary     arising  out  of  the  title  to  real  property,  or  to  rents  or 

in  Eotion  or  x      j.        f 

defMse  profits  out  of  the  same,  can  be  effectual,  unless  it 
rentVof?^!  app^ar  that  the  person  prosecuting  the  action,  or  mak- 
proporty.  j^^g  ^j^^  defense,  or  under  whose  title  the  action  is 
prosecuted,  or  the  defense  is  made,  or  the  ancestor, 
predecessor,  or  grantor  of  such  person  was  seized  or 
possessed  of  the  premises  in  question  within  five  years 
before  the  commencement  of  the  Act  in  respect  to 
which  such  action  is  prosecuted  or  defense  made. 

Entry  on         320.    No  entry  upon  real  estate  is  deemed  sufficient 

roAl  ostftto.  1 

or  valid  as  a  claim,  unless  an  action  be  commenced 
thereupon  within  one  year  after  making  such  entry, 
and  within  five  years  from  the  time  when  the  right  to 
make  it  descended  or  accrued. 

Poueflsion,       321.    In  every  action  for  the  recovery  of  real  prop- 
presamed.    erty,  or  the  possession  thereof,  the  person  establishing 
•  a  legal  title  to  the  property  is  presumed  to  have  been 

possessed  thereof  within  the  time  required  by  law,  and 
dSemod^^"  the  occupation  of  the  property  by  any  other  person  is 
Stfe%n1lM  deemed  to  have  been  under  and  in  subordination  to- 
adverse,      ^^^q  legal  title,  unless  it  appear  that  the  property  has 
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been  held  and  possessed  adversely  to  such  legal  title, 
for  five  years  before  the  commencement  of  the  action. 

822.    When  it  appears  that  the  occupant,  or  those  Occupation 

under 

under  whom  he  claims,  entered  into  the  possessibn  of  written 

'  ^  instrument 

the  property  under  claim  of  title,  exclusive  of  other  minufhen 
right,  founding  such  claim  upon  a  written  instrument,  fdvusl 
as  being  a  conveyance  of  the  property  in  question,  or 
upon  the  decree  or  judgment  of  a  competent  Court, 
and  that  there  has  been  a  continued  occupation  and 
possession  of  the  property  included  in  such  instrument, 
decree,  or  judgment,  or  of  some  part  of  the  property, 
under  such  claim,  for  five  years,  the  property  so  in- 
cluded is  deemed  to  have  been  held  adversely,  except 
that  when  it  consists  of  a  tract  divided  into  lots,  the 
possession  of  one  lot  is  not  deemed  a  possession  of  any 
other  lot  of  the  same  tract. 

• 

323.    For  the  purpose  qf  constituting  an  adverse  what 
possession  by  any  person  claiming:  a  title  founded  upon  adverie 

'^  J        '^  ^  o  r         poaaeeeion 

a  written  instrument,  or  a  judgment  or  decree,  land  is  ^^^ni^. 
deemed  to  have  been  possessed  and  occupied  in  the  iJjd^^t.^' 
following  cases: 

1.  Where  it  has  been  usually  cultivated  or  improved; 

2.  Where  it  has  been  protected  by  a  substantial  in- 
closure; 

3.  Where,  although  not  inclosed,  it  has  been  used 
for  the  supply  of  fiiel,  or  of  fencing  timber  for  the 
purposes  of  husbandry,  or  for  pasturage,  or  for  the 
ordinary  use  of  the  occupant; 

4.  Where  a  known  farm  or  single  lot  has  been 
portly  improved,  the  portion  of  such  ferm  or  lot  that 
may  have  been  left  not  cleared,  or  not  inclosed  accord- 
ing to  the  usual  course  and  custom  of  the  adjoining 
country,  shall  be  deemed  to  have  been  occupied  for 
the  same  length  of  time  as  the  part  improved  and  cul- 
tivated. 


86 


Code  of  Civil  Procedure. 


PremisM 
actually 
occupied 
under 
claim  of 
title 

doomed  to 
be  hold 
ad\rer8ely. 


What 
oonstitates 
adverse 
possession 
under 
claim  of 
title  not 
written. 


324.  Where  it  appears  that  there  has  been  an 
actual  continued  occupation  of  land,  under  a  claim  of 
title,  exclusive  of  any  other  right,  but  not  founded 
upon  a  written  instrument,  judgment,  or  decree,  the 
land  so  actually  occupied,  and  no  other,  is  deemed  to 
have  been  held  advei^ely. 

325.  For  the  purpose  of  constituting  iin  adverse 
possession,  by  a  person  claiming  title  not  founded  upon 
a  written  instrument,  judgment,  or  decree,  land  is 
deemed  to  have  been  possessed  and  occupied  in  the 
following  cases  only: 

1.  Where  it  has  been  protected  by  a  substantial 
inclosure; 

2.  Where  it  has  been  usually  cultivated  or  im- 
proved. 


Relation  of 
landlord 


326.  When  the  relation  of  landlord  and  tenant  has 
imd^enant  existcd  between  any  persons,  the  possession  of  the 
^enion.  *®°^^^*  ^^  deemed  the  possession  of  the  landlord  until 
the  expiration  of  five  years  from  the  termination  of 
the  tenancy,  or,  where  th^re  has  been  no  written  lease, 
until  the  expiration  of  five  years  from  the  time  of  the 
last  payment  of  rent,  notwithstanding  that  such  tenant 
may  have  acquired  another  title,  or  may  have  claimed 
to  hold  adversely  to  his  landlord.  But  such  presump- 
tions cannot  be  made  after  the  t)eriods  herein  limited. 

Right  of  327.    The  right  of  a  person  to  the  possession  of 

not  aifeoted  real  property  is  not  impaired  or  afi:ected  by  a  descent 
<»^  cast  in  consequence  of  the  death  of  a  person  in  pos- 

session of  such  property. 


Certain 

disabiUties 

excluded 

from  time 

to 

oommenoe 

actions. 


328.  If  a  person  entitled  to  commence  an  action 
for  the  recovery  of  real  property,  or  for  the  recovery 
of  the  possession  thereof  or  to  make  any  entry  or 
defense  founded  on  the  title  to  real  property,  or  to 
rents  or  services  out  of  the  same,  be  at  the  time  such 
title  first  descends  or  accrues,  either: 
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1.  Within  the  age  of  majority;  or,  Same. 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution,  . 
upon  conviction  of  a  criminal  offense,  for  a  term  less 
than  for  life;  or, 

4.  A  married  woman,  and  her  husband  be  a  neces- 
sary party  with  her  in  commencing  such  action  or 
making  such  entry  .or  defense; 

— The  time  during  which  such  disabihty  continues  is 
not  deemed  any  portion  of  the  time  in  this  Chapter 
limited  for  the  commencement  of  such  action  or  the 
making  of  such  entry  or  defense;  but  such  action  may 
be  commenced,  or^  entry  or  defense  made,  within  the 
period  of  five  years  after '  such  disability  shall  cease, 
or  after  the  death  of  the  person  entitled  who  shall  die 
under  such  disability;  but  such  action  shall  not  be 
commenced,  or  entry  or  defense  made,  after  that 
period. 


CHAPTER  m, 

THE  TIME   OF  COMMENCING  'ACTIONS   OTHER   THAN  FOR 
THE  RECOVERY   OF  REAL  PROPERTY. 

SzcnoK  385.  Periods  of  limitation  prescribed. 

336.  Within  five  years. 

337.  Within  four  years. 

388.  Within  three  years. 

389.  Within  two  years. 

340.  Within  one  year. 

341.  Within  six  months. 
842.  Same. 

343.  Actions  for  relief  not  hereinbefore  provided  for. 

344.  Where  cause  of  action  accrues  on  mutual  account. 
846.  Actions  by  the  people  subject  to  the  limitations  of  this 

Chapter. 
846.  Action  to  redeem  a  mortgage  without  account  of  rents 

and  profits. 
347.  Same,  when  there  are  two  or  more  such  mortgages. 
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Peiio^Q^        335.    The  periods  prescribed  for  the  conunence- 
profloribed.  ment  of  actions  other  than  for  the  recovery  of  real 

property,  are  as  follows: 

« 
Within  Art      336.    Within  five  vears: 

An  action  upon  a  judgment  or  decree  of  any  Court 

of  the  United  States,  or  of  any  State  within  the  United 

States. 

Within  887.    Within  four  years: 

Ai^  action  upon  any  contract,  obligation,  or  liability 
fponded  upon  an  instrument  in  writing. 

NoTi.— stats.  1871-2,  p.  819. 

An  Act  respecting  the  limUaUoms  of  cusUons. 
[Approved  Maioh  11, 1872.] 
[Bnactiiig  clause.] 

8SCTI0K  1.  Where  bankers'  certificates  of  deposit 
have  heretofore  been  ipven  to  any  party  since  deceased 
and  not  found  until  after  administration  of  his  or  her 
estate,  an  action  may  be  maintained  thereon  by  the 
heirs  or  legal  representatives  at  any  time  within  six 
months  after  such  finding. 

Sec.  2.  This  Act  shall  take  effect  from  and  after  its 
passage. 

Stats.  1871-2,  p.  401. 

An  Act  suppleTnentary  to  an  Act  entitled  an  Act 
defining  the  time  for  commencing  eivU  oettofU, 
passed  April  twenty-second,  eighteen  hundred  and 

fifty* 

[Approved  March  16, 1872.] 
[Enacting  clause.] 

Section  1.  There  shaU  be  no  limitation  upon  the 
right  to  maintain  an  action  for  the  recovery  of  money 
or  other  property  deposited  with  any  bank,  banker, 
trust  company,  or  savings  and  loan  society. 

Sec.  2.  All  Acts  and  parts  of  Acts  in  conflict  hers- 
with,  so  fkr  as  the  same  are  in  conflict,  are  hereby 
repealed. 

Skc.  3.  This  Act  shall  take  effect  from  and  after  its 
passage. 

Within  3^8.     Within  three  years: 

threeyeais.      j^  j^  action  upon  a  liabilitjy  created  by  statute, 
other  than  a  penalty  or  forfeiture; 
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2.  An  action  for  trespass  upon  real  property;  Same. 

3.  An  action  for  taking,  detaining,  or  injuring  any 
goods  or  chattels,  including  actions  for  the  specific 
recovery  of  personal  property; 

4.  An  action  for  relief  on  the  ground  of  fraud  or 
mistake.  The  cause  of  action  in  such  case  not  to  be 
deemed  to  have  accrued  until  the  discovery,  by  the 
aggrieved  party,  of  the  facts  constituting  the  fraud  or 
mistake. 

339.  Within  two  years: 

1.  An  action  upon  a  contract,  obligation,  or  liability,  withm 
not  founded  upon  an  instrument  of  writing; 

2.  An  action  against  a  SheriflF,  Coroner,  or  Consta- 
ble, upon  the  liability  incurred  by  the  doing  of  an  act 
in  his  official  capacity,  and  in  virtue  of  his  office,  or 
by  the  omission  of  an  official  duty,  including  the  non- 
payment of  money  collected  upon  an  execution.  But 
this  subdivision  does  not  apply  to  an  action  for  an 
escape;  ♦ 

3.  An  action  upon  a  judgment,  or  upon  a  contract, 
obligation,  or  liabiUty  for  the  payment  of  money  or 
damages,  founded  upon  an  instrument  in  writing,  exe- 
cuted out  of  this  State; 

4.  An  action  to  recover  damages  lor  the  death  of 
one  caused  by  the  wrongful  act  of  another. 

340.  Within  one  year: 

1.  An  action  upon  a  statute  for  a  penalty  or  forfeit-  within 

Ouo  yoar« 

ure,  where  the  action  is  given  to  an  individual,  or  to 
an  individual  and  the  State,  except  where  the  statute 
imposing  it  prescribes  a  different  limitation; 

2.  An  action  upon  a*  statute  for  a  forfeiture  or  penalty 
to  the  people  of  this  State; 

3.  An  action  for  libel,  slander,  assault,  battery,  or 
talse  imprisonment; 

12* 
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s&ine.  4.  An  action  against  «a  Sheriff,  or  other  officer,  for 

the  escape  of  a  prisoner,  arrested  or  imprisoned  on 
civil  process; 

5.  Upon  a  contract,  obligation,  or  liability  for  the 
payment  of  money  incurred  out  of  this  State  and  not 
founded  upon  a  vs^ritten  contract. 

Within  six       341.     Within  six  months:    An  action  against  an 

months.  m 

officer,  or  officer  de  facio^  engaged  in  the  collection  of 
taxes: 

1.  For  money  paid  to  any  such  officer  under  protest, 
or  seized  by  such  officer  in  his  official  capacity  as  a 
collector  of  taxes,  and  which,  it  is  claimed,  ought  to 
be  refunded ; 

2.  To  recover  any  goods,  wares,  merchandise,  or 
other  property  seized  by  any  such  officer  in  his  official 
capacity  as  tax'  collector,  or  to  recover  the  price  or 
value  of  any  goods,  wares,  merchandise,  or  other  per- 
sonal property  so  seized,  or  for  damages  for  the  seizure, 
detention,  sale  of  or  injuiy  t6  any  goods,  wares,  mer- 
chandise, or  other  personal  property  seized,  or  for 
damages  done  to  any  person  or  property  in  making 
any  such  seizure. 


Same. 


342.  Actions  on  claims  against  a  county,  which 
have  been  rejected  by  the  Board  of  Supervisors,  mast 
be  commenced  within  six  months  after  the  first  rejec- 
tion thereof  by  such  Board. 


Actions  fbr 
relief  not 


343.    An  action  for  relief  not  hereinbefore  provided 
beforepro-   ^^^  niust  be  commcnccd  within  four  years  after  the 
cause  of  action  shall  have  accrued. 


vided  for. 


Where 
oause  of 
action' 
accrues  on 
mutual 
acoount. 


344.  In  an  action  brought  to  recover  a  balance 
due  upon  a  mutual,  open,  and  current  account,  where 
there  have  been  reciprocal  demands  between  the  pa^ 
ties,  the  cause  of  action  is  deemed  to  have  accrued 
from  the  time  of  the  last  item  proved  in  the  account 
on  either  side. 
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345.  The  limitations  prescribed  in  this  Chapter  Actions  by 

■^  ^  the  people 

apply  to  actions  brought  in  the  name  of  the  State,  or  ju^ectto 
for  the  benefit  of  the  State,  in  the  same  manner  as  to  of^thf^®**' 
actions  by  private  parties.  Chapter. 

346.  An  action  to  redeem  a  mortsaffe  of  real  prop-  Action  to 

•  *   =*  ^     ^     redeem  a 

erty,  with  or  without  an  account  of  rents  and  profits,  ™^^f *Jf® 
may  be  brought  by  the  mortgagor  or  those  claiming  J^2id' 
under  him,  againSt  the  mortgagee  in  possession,  or  ^^^^' 
those  claiming   under  him,  unless  he  or  they  have 
continuously  maintained  an  adverse  possession  of  the 
mortgaged  premises  for  five  years  after  breach  of  some 
condition  of  the  mortgage. 

347.  If  there  is  more  than  one  such  mortgagor.  Same, 

.  o   o  when  ther* 

or  more  than  one  person  claiming  under  a  mortgagor,  »>*«  two  or 
some  of  whom  are  not  entitled  to  maintain  such  an  mor^««^ 
action  under  the  provisions  of  this  Chapter,  any  one 
of  them  who  is  entitled  to  maintain  such  an  action 
may  redeem  therein  apiivided  or  undivided  part  of 
the  mortgaged  premises,  according  as  his  interest  may 
appear  and  have  an  accounting,  for  a  part  of  the  rents 
and  profits  proportionate  to  his  interest  in  the  mort- 
gaged premises,  on  payment  of  a  part  of  the  mortgage 
money,  bearing  the  same  proportion  to  the  whole  of 
such  money  as  the  value  of  his  divided  or  undivided 
interest  in  the  premises  bears  to  the  whole  of  such 
premises. 


CHAPTER  IV. 

GENERAL  PROVISIONS  AS   TO   THE   TIME  OF   COMMENCING 

ACTIONS. 

Section  350.  When  an  action  is  commenced. 

351.  Exception,  where  defendant  is  out  of  the  Stat^. 

352.  Exception,  as  to  persons  under  disabilities. 

85;^.  Provision  where  person  entitled  dies  before  limitation 
expires. 
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When  an 
action  is 
com- 
menced. 


Exception, 
where 
defendant 
is  out  of 
the  State. 


Sectiok  364.  In  suits  by  alieps,  time  of  war  to  be  deducted. 

355.  Proyision  where  judgment  has  been  reversed. 

356.  Provision  where  action  is  stayed  by  ii\j unction. 

357.  Disability  must  exist  when  right  of  action  accrued. 

358.  When  two  or  more  disabilities  exist,  etc. 

359.  This  Title  not  applicable  to  actions  against  Directors, 

etc.    Limitations  in  such  cases  prescribed. 

360.  Acknowledgment  or  new  promise  must  be  in  writing. 

361.  Limitation  laws  of  other  States,  effect  of. 

362.  Existing  causes  of  action  not  affected. 

363.  Word  "  action  *'  construed,  h<fW. 

350.  An  action  is  commenced,  within  the  meaning 
of  this  Title,  when  the  complaint  is  filed. 

351.  If,  when  the  cause  of  action  accrues  against 
a  person,  he  is  out  of  the  State,  the  action  may.  be 
commenced  within  the  term  herein  limited,  after  his 
return  to  the  State,  and  if,  after  the  cause  of  action 
accrues,  he  departs  from  the  State,  the  time  of  his 
absence  is  not  part  of  the  tim6  limited  for  the  com- 
mencement of  the  action. 


Exception, 
as  toper- 
sons  under 
disabilities 


352.  If  a  person  entitled  to  bring  an  action,  men- 
tioned in  Chapter  HI  of  this  Title,  be,  at  the  time  the 
cause  of  action  accrued,  either: 

1.  Within  the  age  of  majority;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution 
under  the  sentence  of  a  criminal  Court  for  a  term  less 
than  for  life;  or, 

4.  A  married  woman,  and  her  husband  be  a  neces- 
sary party  with  her  in  commencing  such  action: 
T-The  time  of  such  disability  is  not  a  part  of  the  time 
limited  for  the  commencement  of  the  action. 


Provision         363.    If  a  pcrsou  entitled  to  bring  an  action  die 

where  per- 
son entiued  bcforc  the  cxpiraticm  of  the  time  limited  for  the  com- 

qios  before  * 

exp^refc*"  mcnccment  thereof,  and  the  cause  of  action  survive, 
an  action  may  be  commenced  by  his  representatives, 
after  the  expiration  of  that  time,  and  within  six  months 
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from  his  death.  If  a  person  against  whom  an  action 
may  be  brought  die  before  the  expiration  of  the  time 
limited  for  the  commencement  thereof  and  the  cause 
of  action  survive,  an  action  may  be  commenced 
against  tis  representatives,  after  the  expiration  of  that 
time,  and  within  one  year  after  the  issuing  of  letters 
testamentary  or  of  administration. 

364.    When  a  person  is  an  alien  subject,  or  citizen  in  salts  by 

.  aliens,  time 

of  a  country  at  war  with  the  United  States,  the  time  J^^^^^**® 
of  the  continuance  of  the  war  is  not  part  of  the  period 
limited  for  the  commencement  of  the  action. 

355.    If  an  action  is  commenced  within  the  time  Provision 

where 

prescribed  therefor,  and  a  iudgment  therein  for  the  iudgment 

*  '  t*       o  f]jafi  been 

plaintiff  be  reversed  on  appeal,  the  plaintiff,  or  if  he  rovo"®^* 
die  and  the  cause  of  action  survive,  his  representatives, 
may  commence  a  new  action  within  one  year  after  the 
reversal. 

366.  When  the  commencement  of  an  action  is  Provision 

where 

stayed  by  injunction  or  statutory  prohibition,  the  time  action  is 
of  the  continuance  of  the  injunction  or  prohibition  is  injunction, 
not  part  of  the  time  limited  for  the  commencement  of 
the  action. 

367.  No  person  can  avail  himself  of  a  disability,  must  exist 

when  right 

unless  it  existed  when  his  riffht  of  action  accrued.  of  action 

^  accrued. 

358.  When  two  or  more  disabilities  coexist  at  the  when  two 

,      ,        ,  or  more 

time  the  riffht  of  action  accrues,  the  limitation  does  disabilities 

o  '  exist,  etc. 

not  attach  until  they  are  removed.  • 

359.  This  title   does  not  affect  actions    against  This  Title 

"  .  notapplica* 

Directors  or  stockholders  of  a  corporation,  to  recover  a  bie  to 

^  '  actions 

penal^  or  forfeiture  imposed,  or  to  enforce  a  liability  ^JSJ^rs. 
created  by  law;    but-  such  actions  must  be  brought  Lfiita- 
within  three  years  after  the  discovery  by  the  aggrieved  such  cases 
party  of  the  facts  upon  which  the  penalty  or  forfeiture 
attached,  or  the  liability  was  created. 
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Aoknowl- 
edgment  or 
new 
promise 
must  be  in 
writing. 


Limitation 
laws  of 
other 
States, 
effect  of. 


360.  No  acknowledgment  or  promise  is  sufficient 
evidence  of  a  new  or  continuing  contract,  by  which  to 
take  the  case  out  of  the  operation  of  this  Title,  unless 
the  same  is  contained  in  some  writing,  signed  by  the 
party  to  be  charged  thereby. 

361.  When  a  cause  of  action  has  arisen  in  another 
State,  or  in  a  foreign  country,  and  by  the  laws  thereof 
an  action  thereon  cannot  there  be  maintained  against 
a  pereon  by  reason  of  the  lapse  of  time,  an  action 
thereon  shall  not  be  maintained  against  him  in  this 
State,  except  in  favor  of  one  who  has  been  a  citizen 
of  this  State,  and  who  has  held  the  cause  of  action 
from  the  time  it  accrued. 


Exifting 
causes  of 
action  not 
affected. 


Word 
**  action '» 
construed, 
how. 


362.  This  Title  does  not  extend  to  actions  already 
commenced,  nor  to  cases  where  the  time  prescribed  in 
any  existing  statute  for  acquiring  a  right  or  barring  a 

0 

remedy  has  fully  run,  but  the  laws  now  in  force  are 
applicable  to  such  actions  and  cases,  and  are  repealed 
subject  to  the  provisions  of  this  section. 

363.  The  word  "  action  "  as  used  in  this  Title  is  to 
be  construed,  whenever  it  is  necessary  so  to  do,  as  in- 
cluding a  special  proceeding  of  a  civil  nature. 


TITLE   III. 

OF  THE  PARTIES  TO  CIVIL  ACTIONS. 

Section  367.  Action  to  be  in  name  of  party  in  interest. 

868.  Assignment  of  thing  in  action  not  to  prejudice  defense. 

369.  Executor,  trustee,  etc.,  may  sue  without  joining  the 

persons  beneficially  interested.  ^ 

370.  When  a  married  woman  Is  a  party,  actions  by  and 

against. 

371.  Wife  may  defend,  when. 

372.  Infant  to  appear  by  guardian. 

373.  Guardian,  how  appointed. 
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Section  374.  Unmarried  female  may  sue  for  her  own  seduction. 

375.  Father,  etc.,  may  sue  for  seduction  of  daughter,  etc. 

376.  Father,  etc.,  may  sue  for  injury  or  death  of  child. 

377.  When  representatives  may  sue  for  death  of  one  caused 

by  the  wrongful  act  of  another. 

378.  "Who  may  be  joined  as  plaintiffs. 

379.  Who  may  be  joined  as  defendants. 

380.  Parties  defendant  in  an  action  to  determine  conflicting 

claims  to  real  property. 

381.  Parties  holding  title  under  a  common  source,  when 

may  join, 

382.  Parties  in  interest,  when  to  be  joined.    When  one  or 

more  may  sue  or  defend  for  the  whole. 

383.  Plaintiff  may  sue  in  one  action  the  different  parties  to 

commercial  paper. 

384.  Tenants  in  common,  etc.,  may  sever  in  bringing  or 

defending  actions. 

385.  Action,  when  not  to  abate  by  death,  marriage,  or  other 

disability.    Proceedings  in  such  case. 

386.  Another  person  may  be  substituted  for  the  defendant. 

387.  Intervention,  when  it  takes  place,  and  how  made. 

388.  Associates  may  be  sued  by  name  of  association. 

389.  Court,  when  to  decide  controversy  or  to  order  other 

parties  to  be  brought  in. 

867.     (§  4.)     Every  action  must  be  prosecuted  in  Action  to 
the  name  of  the  real  party  in  interest,  except  as  pro-  of  party  in 
vided  in  Section  369.  , 

368.  (§  5.)     In  the  case  of  an  assignment  of  a  Awign- 

,  ,  "Ti  •  ••!  ment  of 

thing  m  action,  the  action  by  the  assignee  is  without  thing  in 
prejudice  to  any  set-off,  or  other  defense  existing  at  jPefonse.^"* 
the  time  of,  or  before,  notice  of  the  assignment;  but 
this  section  does  not  apply  to  a  negotiable  promissory 
note  or  bill  of  exchange,  transferred  in  good  faith,  and 
upon  good  consideration,  before  maturity. 

369.  (§  6.)     An  executor  or  administrator,  or  trus-  Executor, 

-  ^         .  .  "I  -1  trustee, 

tee  of  an  express  trust,  or  a  person  expressly  author-  etc.,  may 
ized  by  statute,  may  sue  without  joining  with  him  the  ^p^eS!on8'^* 
persons  for  whose  benefit  the  action  is  prosecuted.    A  uSereetedl^ 
person  with  whom,  or  in  whose  name,  a  contract  is 
made  for  the  benefit  of  another,  is  a  trustee  of  an 
express  trust,  within  the  meaning  of  this  section. 
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When  a 
marriod 
woman  is  a 
party, 
a«tioDfl  by 
And  against 


Wifo  may 

defend, 

when. 


Infant  to 
appear  by 
guardian. 


370.  (§  7.)  When  a  married  woman  is  a  party, 
her  husband  must  be  joined  with  her,  except: 

1.  When  the  action  concerns  her  separate  property, 
or  her  right  or  claim  to  the  homestead  property,  she 
may  sue  alone; 

2.  When  the  action  is  between  herself  and  her  hus- 
band, she  may  sue  or  be  sued  alone; 

8.  When  she  is  living  separate  and  apart  from  her 
husband,  she  may  sue  or  be  sued  alone. 

371 .  (§  8.)  If  a  husband  and  wife  be  sued  together, 
the  wife  may  defend  for  her  own  right,  and  if  the  hus- 
band neglect  to  defend,  she  may  defend  for  his  right 
also. 

372.  (§  9.)  When  an  infent  is  a  party  he  must 
appear  by  his  general  guardian,  if  he  has  one;  and 
if  not,  by  a  guardian  who  may  be  appointed  by  the 
Court  in  which  the  action  is  prosecuted,  or  by  a  Judge 
thereof,  or  a  County  Judge. 

373.  When  a  guardian  is  appointed  by  the  Court, 
he  must  be  appointed  as  follows: 

1.  When  the  infiint  is  plaintiff :  upon  the  applica- 
tion of  the  infant,  if  he  be  of  the  age  of  fourteen  years; 
or  if  under  that  age^  upon  the  application  of  a  relative 
or  fin  end  of  the  infant; 

2.  When  the  infant  is  defendant:  upon  the  applica- 
tion of  the  infant,  if  he  be  of  the  age  of  fourteen 
years  and  apply  within  ten  days  after  the  service  of 
the  summons;  if  he  be  under  the  age  of  fourteen,  or 
neglect  so  to  apply,  then  upon  the  application  of  any 
other  pai-ty  to  the  action,  or  of  a  relative  or  friend  of 
the  infant. 

Unmarried       374.    An    Unmarried    female    may    prosecute,  as 

female  may 

hiro*'        plaintiff',  an  action  for  her  own  seduction,  and  may 
sednotion.     rccover  therein  such  damages,  pecuniary  or  exemplary, 
as  are  assessed  in  her  favor. 


Gaardian, 

bow 

appointed. 
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375.    A  father,  or,  in  case  of  his  death  or  desertion  Father. 

eto.«  may 

of  his  family,  the  mother,  may  prosecute  as  plaintiff  JJ2^°£ono# 
for  the  seduction  of  the  daughter,  and  the  guardian  Jj^^*"' 
for  thfe  seduction  of  the  ward,  though  the  daughter  or 
ward  be  not  living  with  or  in  the  service  of  the  plain- 
tiff at  the  time  of  the  seduction  or  afterwards,  and 
there  be  no  loss  of  service. 

876.     (§  11.)     A  father,  or,  in  case  of  his  death  or  Father. 

etOa«  may 

desertion  of  his  family,  the  mother,  may  maintain  an  wefor 
action  for  the  injury  or  death  of  a  child,  and  a  guar-  ^j^^' 
dian  for  the  injury  or  death  of  his  ward. 

377.  When  the  death  of  a  person  is  caused  by  the  When 

representar 

wrongful  act  or  neglect  of  another,  his  heirs  or  per-  tivesmay 
sonal  representatives    may   maintain    an    action    for  J^^^^ 
damages  against  the    person  causing  the  death;   or  J^^w 
when  the  death  of  a  person  is  caused  by  an  injury  another, 
received  in  falling  through  any  opening  or  defective 
place  in  any  sidewalk,  street,  alley,  square,  or  wharf, 
his  heirs  or  personal  representatives  may  maintain  an 
action  for  damages  against  the  person  whose  duty  it 
was,  at  the  time  of  the  injury,  to  have  kept  in  repair 
such  sidewalk  or  other  place.     In  every  such  action 
the  jury  may  give  such  damages,  pecuniary  or  exem- 
plary, as,  under  all  the  circumstances  of  the  case,  may 
to  them  seem  just. 

378.  (§  12.)     All  persons  having  an  interest  in  the  Who,my 
subject  of  the  action,  and  in  obtaining  the  relief  de-  piaintiia. 
manded,  may  be  joined  as  plaintiffs,  except  when 
otherwise  provided  in  this  Title. 


{§  13.)     Any  person  may  be  made  a  defend-  J^oMjy 

ha«  nr  r^laimfl  an  intfirftst  in  the  controverav   defendants. 


379. 
aut  who  has  or  claims  an  interest  in  the  controversy 
adverse  to  the  plaintiff,  or  who  is  a  necessary  party  to 
a  complete  determination  or  settlement  of  the  quel- 
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tion  involved  therein.  And  in  an  action  to  determine 
the  title  or  right  of  possession  to  real  property  which, 
at  the  time  of  the  commencement  of  the  action,  is  in 
the  possession  of  a  tenant,  the  landlord  may  be  joined 
as  a  party  defendant. 


'artiee 
lefendant 


380.  In  an  action  brought  by  a  person  out  of  pos- 
mluaactioii  sessiou  of  real  property  to  determine  an  adverse  claim 
oonfliSlng    ^^  *°  interest  or  estate  therein,  the  person  making 

such  adverse  claim  and  all  persons  in  possession  must 

be  joined  as  defendants. 


olainis 
to  real 
property. 


Parties 
holding 
title  ander 
a  oommon 
soaroe, 
when 
may  join. 


Parties 
in  intereett 
when  to 
be  joined. 


Whoione 
or  more 
may  sue  or 
defend  for 
the  whole. 


381.  Persons  claiming  an  interest  in  lands  under 
a  common  source  of  title  may  unite  as  plaintiffs  in  an 
action  against  any  peraon  claiming  an  adverse  interest 
therein,  for  the  purpose  of  determining  such  adverse 
claim,  or  of  establishing  such  common  source  of  title, 
or  of  declaring  the  same  to  be  held  in  trust,  or  for 
removing  a  cloud  thereon. 

• 

382.  (§  14.)  Of  the  parties  to  the  action,  those 
who  are  united  in  interest  must  be  joined  as  plain- 
tiffs or  defendants;  but  if  the  consent  of  any  one  who 
should  have  been  joined  as  plaintiff  cannof  be  ob- 
tained, he  may  be  made  a  defendant,  the  reason 
thereof  being  stated  in  the  complaint;  and  when  the 
question  is  one  of  a  common  or  general  interest,  of 
many  persons,  or  when  the  parties  are  numerous,  and 
it  is  impracticable  to  bring  them  all  before  the  Court, 
one  or  more  may  sue  or  defend  for  the  benefit  of  all. 


Plaintiff  383.     (§  15.)     Persons  severally   liable    upon  the 


may  sue  in 


oneaetion    Same  obligation  or  instrument,  including  the  parties 
fmt  parties    to  bills  of  exchauffc  and  promissory  notes,  and  sureties 

to  oommer-  o  jr  ./  ? 

ciai  paper,  qjj  ^j^q  same  or  separate  instruments,  may  all  or  any 
of  them  be  included  in  the  same  action,  at  the  option 
of  the  plaintiff.    . 
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384.  All  persons  holding  as  tenants  in  common,  Tenants  in 

^  oommon, 

joint  tenants,  or  coparceners,  or  any  number  less  than  J^J-^^'in^ 

all,  may  jointly  or  severally  commence  or  defend  any  SSfSSding' 

civil  action  or  proceeding  for  the  enforcement  or  pro-  ■*^®°'* 
tection  of  the  rights  of  such  party. 

385.  (§  16.)     An  action  or  proceediijg  does  not  Action, 
abate  by  the  death,  marriage,  or  other  disability  of  a  to  abate 
party,  or  by  the  transfer  of  any  interest  therein,  if  the  ™*^5J®' 
cause  of  action  survive  or  continue.     In  case  of  the  ^^''^^^y* 
death,  mari'iage,  or  other  disability  of  a  party,  the 

Court,  on  motion,  may  allow  the  action  or  proceeding 

to  be  continued  by  or  against  his  representative  or 

successor  in  interest.     In  case  of  any  other  transfer  Proceed- 
ings in 
of  interest,  the  action  or  proceeding  may  be  continued  rochoase. 

in  the  name  of  the  original  party,  or  the  Court  may 

allow  the  person  to  whom  the  transfer  is  made  to  be 

substituted  in  the  action  or  proceeding. 


386.  (§  658.)    A  defendant  against  whom  an  action  Another 
is  pending  upon  a  contract,  or  for  specific  personal  ^^^^^ 
property,  may,  at  any  time  before  answer,  upon  affi-  iefmlant 
davit  that  a  person  not  a  party  to  the  action  makes 
against  him,  and  without  any  collusion  with  him,  a 
demand  upon  the  same  contract,  or  for  the  same  prop- 
erty, upon  notice  to   such   person  and   the   adverse 

party,  apply  to  the  Court  for  an  order  to  substitute 
such  person  i  n  his  place,  and  discharge  him  from  lia- 
bility to  either  party,  on  his  depositing  in  Court  the 
amount  claimed  on  the  contract,  or  delivering  the 
property,  or  its  value,  to  such  person  as  the  Court  may 
direct;  and  the  Court  may,  in  its  discretion,  make  the 
order. 

387.  (§§  659,  660,  661.)     Any  person  may,  before  intenren- 

tion.  when 

the  trial,  intervene  in  an  action  or  proceeding,  who  it  takes 
has  an  interest  in  the  matter  in  litigation,  in  the  sue-  tow  made, 
cess  of  either  of  the  parties,  or  an  interest  against 


100  Code  of  Civil  Procedure. 

both.  An  intervention  takes  place  when  a  third  per- 
son is  permitted  to  become  a  party  to  an  action  or 
proceeding  between  other  persons,  either  by  joining 
the  plaintilF  in  claiming  what  is  sought  by  the  com- 
plaint, or  by  uniting  wnth  the  defendant  in  resisting 
the  claims  of  the  plaintiff,  or  by  demanding  anything 
-adversely  to  both  the  plaintiff  and  the  defendant;  and 
is  made  by  complaint,  setting  forth  the  grounds  upon 
which  the  intervention  re>ts,  filed  by  leave  of  the 
Court  and  served  upon  the  parties  to  the  action  or  pro- 
ceeding, who  may  answer  it  as  if  it  were  an  original 
complaint. 

Aflsoeiates        388.     (§  656.)     When  two  or  more  pei^sons,  asso- 
Bued  by       ciatcd  in  any  business,  transact  such  business  under  a 

name  of  •'  ' 

association,  common  name,  whether  it  comprises  the  names  of 
such  persons  or  not,  the  associates  may  be  sued  by 
such  common  name,  the  summons  in  such  cases  being 
served  on  one  or  more  of  the  associates;  and  the  judg- 
ment in  the  action  shall  bind  the  joint  property  of  all 
the  associates,  in  the  same  manner  as  if  all  had  been 
named  defendants  and  had  been  sued  upon  their  joint 
liability. 

Court,  389.     (§  17.)     The  Court  may  determine  any  con- 

whcn  to  ^  '  ,  ,  "^  ,  ^ 

decide  con-  trovcrsy  between  parties  before  it,  when  it  can  be  done 

trovereyor  ^  ^  ' 

oJhOTpar-  without  prejudice  to  the  rights  of  others,  or  by  saving 
brought  In.  their  rights;  but  when  a  complete  determination  of 
the  controversy  cannot  be  had  without  tlie  presence  of 
other  parties,  the  Court  must  then  order  them  to  be 
brought  in.  And  when,  in  an  action  for  the  recovery 
of  real  or  personal  property,  a  person  not  a  party  to 
the  action,  but  having  an  interest  in  the  subject 
thereof,  makes  application  to  the  Court  to  be  made  a 
party,  it  may  order  him  to  be  brought  in,  by  the 
proper  amendment. 
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TITLE  IV. 

OF  THE  PLACE  OP  TRIAL  OP  CIVIL  ACTIONS. 

Section  392.  Certain  actions  to  be  tried  where  the  subject  or  some 

part  thefeof  is  situated. 
893.  Other  actions,  where  the  cause  or  some  part  thereof 

arose. 
394.  Place  of  trial  of  actions  against  counties. 
895.  Other  actions,  according  to  the  residence  of  the  parties. 

396.  Action  maybe  tried  in  any  county,  unless  the  defendant 

demand  a  trial  in  the  proper  county. 

397.  Place  of  trial  may  be  changed  in  certain  cases. 
898.  When  Judge  is  di^qualified,  cause  to  be  transferred. 

399.  Papers  to  be  transmitted.    Costs,  etc.    Jurisdiction,  etc. 

400.  Proceedings  after  judgment  in  certain  cases  transferred. 

392.     (§  18.)     Actions    for    the    following    causes  Certain 

.•,  •     1    '         1  •  I'll  !•  /»  actions  to 

must  be  tned  m  the  county  in  which  the  subject  of  bo  tried 

•^  "  where  the 

the  action,  or  some  part  thereof,  is  situated,  subject  to  JJ^f^^j^rt 
the  power  of  the  Court  to  change  the  place  of  trial,  ilitiu^ 
as  provided  in  this  Code: 

1.  For  the  recovery  of  real  property,  or  of  an  es- 
tate or  interest  therein,  or  for  the  determination,  in 
any  form,  of  such  right  or  interest,  and  for  injuries  to 
real  property; 

2.  For  the  partition  of  real  property; 

3.  For  the  foreclosure  of  a  mortgage  of  real  prop- 
erty. 

Where  the  real  property  is  situated  partly  in  one 
county  and  partly  in  another,  the  plaintiff  may  select 
either  of  the  counties,  and  the  county  so  selected  is 
the  proper  county  for  the  trial  of  such  action. 

303.     (§  19.)     Actions  for  the  following  causes  must  other 

r  .     ,    .        ,  ,  _  actions, 

be  tned  m  the  county  where  the  cause,  or  some  part  whore  the 

•^  '  ■*•  cause  or 

thereof,  arose,  subject  to  the  hke  power  of  the  Court  Jg^^f"* 
to  change  the  place  of  trial:  *'^*' 

1.  For  the  recovery  of  a  penalty  or  forfeiture  im- 
posed by  statute;  except,  that  when  it  is  imposed  for 
an  offense  committed  on  a  lake,  river,  or  other  stream 


102 


Code  of  Civil  Procedure. 


Place  of 
trial  of 
actions 
agaiiMt 
ooantioB. 


of  water,  situated  in  two  or  more  counties,  the  action 
may  be  brought  in  any  county  bordering  on  such  lake, 
river,  or  stream,  and  opposite  to  the  place  where  the 
offense  was  committed; 

2.  Against  a  public  officer,  or  person  especially 
appointed  to  execute  his  duties,  for  an  act  done  by  him 
in  virtue  of  his  office;  or  against  a  person  who,  by  his 
command  or  in  his  aid,  does  anything  touching  the 
duties  of  such  officer. 

394.  Actions  against  counties  may  be  commenced 
and  tried  in  any  county  in  the  Judicial  District  in 
which  such  county  is  situated,  unless  such  actions  are 
between  counties,  in  which  case  they  may  be  com- 
menced and  tried  in  any  county  not  a  party  thereto. 


other  396.     (§  20.)     In  all  other  cases  the  action  must 

Mconiing  ^^  tried  in  the  county  in  which  the  defendants,  or 
the  partiofc  some  of  them,  reside  at  the  commencement  of  the 
action;  or,  if  none  of  the  defendants  reside  in  the 
State,  or,  if  residing  in  this  State,  the  county  in  which 
they  reside  is  unknown  to  the  plaintiff,  the  same  may 
be  tried  in  any  county  which  the  plainliift'  may  desig- 
nate in  his  complaint;  and  if  the  defendant  is  about 
to  depart  from  the  State,  such  action  may  be  tried  in 
any  county  where  either  of  the  parties  reside  or  service 
is  had;  subject,  however,  to  the  power  of  the  Court  to 
change  the  place  of  trial  as  provided  in  this  Code. 


Action  may 
be  tried  in 
any  ooanty, 
unless  the 
defendant 
demand  a 
trial  in  the 
proper 
ooanty. 


396.  If  the  county  in  which  the  action  is  com- 
menced is  not  the  proper  county  for  the  trial  thereof, 
the  action  may,  notwithstanding,  be  tried  therein, 
unless  the  defendant,  at  the  time  he  appeal's  and 
answers  or  demui's,  files  an  affidavit  of  merits,  and 
demands,  in  writing,  that  the  trial  be  had  in  the  proper 
county. 

397.  (§  21.)  The  Court  may,  on  motion,  change 
the  place  of  trial  in  the  following  cases: 
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1.  When  the  county  designated  in  the  complaint  is  Piaoeof 

•^  °  ^  trial  may 

not  the  proper  county;  ufowSSn^ 

2.  When  there  is  reason  to  believe  that  an  impar-  ^^^ 
tial  trial  cannot  be  had  therein; 

8.  When  the  convenience  of  witnesses  and  the  ends 
of  justice  would  be  promoted  by  the  change; 

4.  When  from  any  cause  the  Judge  is  disqualified 
from  acting. 

398.     If  an  action  or  proceeding  is  commenced  or  When 

^  °  Judge  i8 

pending  in  a  Court,  and  the  Judge  or  Justice  thereof  ^«»i»- 
is  disqualified  from  acting  as  such,  or  if  for  any  cause  f2f|J2<jf"*" 
the  Court  orders  the  place  of  trial  to  be  changed,  it 
must  be  transferred  for  trial  to  a  Court  the  parties  may 
agree  upon  by  stipulation  in  writing,  or  made  in  open 
Court  and  entered  in  the  minutes;  or,  if  they  do  not 
80  agree,  then  to  the  nearest  Court  where  the  like 
objection  or  cause  for  making  the  order  does  not  exist, 
as  follows: 

1.  If  in  the  District  Court,  to  another  District  Court; 

2.  If  in  a  County  Court,  to  some  other  County  Court; 
8.  If  in  the  Probate  Court,  to  some  other  Probate 

Court; 

4.  If  in  a  Justice's  Court,  to  another  Justice's  Court 
in  the  same  county. 

390.     When  an  order  is  made  transferring  an  action  Papen  to 
or  proceeding  for  trial,  the  Clerk  of  the  Court,  or  mitted. 
Justice  of  the  Peace,  must  transmit  the  pleadings  and 
papers  therein  to  the  Clerk  or  Justice  of  the  Court  to 
which  it  is  transferred.     The  costs  and  fees  thereoj^  coats,  ete. 
and  of  filing  the  papers  anew,  must  be  paid  by  the 
party  at  whose  instance  the  order  was  made.     The  Joriidio- 
Court  to  which  an  action  or  proceeding  is  transferred 
has  and  exercises  over  the  same  the  like  jurisdiction 
as  if  it  had  been  originally  commenced  therein. 
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fetred. 


400.  When  an  action  or  proceeding  aftecting  the 
title  to  or  possession  of  real  estate  has  been  brought  in 
or  transferred  to  any  Couil;  of  a  county  other  than  the 
county  in  which  the  real  estate,  or  some  portion  of  it, 
is  situated,  the  Clerk  of  such  Court  must,  after  final 
judgment  therein,  certify,  imder  his  seal  of  office,  and 
transmit  to  the  corresponding  Cornet  of  the  county  in 
which  the  real  estate  affected  by  the  action  is  situ- 
ated, a  copy  of  the  judgment.  The  Clerk  recei\ang 
such  copy  must  file,  docket,  and  record  the  judgment 
in  the  records  of  the  Court,  briefly  designating  it  as  a 

judgment  transferred  fi*om  Court  (naming  the 

proper  Court). 


AottODff 

now  oom- 
menoed. 


TITLE  V. 

OF  THE  MANNER  OF  COMMENCING  CIVIL  ACTIONS. 

Section  405.  Actions,  how  commenced. 

406.  Complaint,  how  indorsed.    When  summons  may  be 

issued,  and  how  waived. 

407.  Summons,  how  issued,  directed,  and  what  to  contain. 

408.  Alias  summons. 

409.  Notice  of  the  pendency  of  an  action  affecting  the  title 

to  real  property. 

410.  Summons,  how  served  and  returned. 

411.  Summons,  how  served. 

412.  Publication  when  defendant  is  absent  from  the  State, 

concealed,  or  a  foreign  corporation  having  no  agent, 
etc. 
418.  Manner  of  publication  and  appointment  of  attorney. 

414.  Broceedings  where  there  are  several  defendants  and 

part  only  are  served. 

415.  Proof  of  service,  how  made. 

416.  "When  jurisdiction  of  action  acquired. 

406.  (§  22.)  Ci\dl  actions  in  the  Courts  of  this 
State  are  commenced  by  filing  a  complaint  and  the 
issuing  of  summons  thereon. 


406.     (§  23.)     The  Clerk  must  indorse  on  the  com- 
indorMd.      plaint  the  day,  month,  and  year  that  it  is  filed,  and  at 


Complaint, 
how 
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any  time  within  one  year  thereafter  the  plaintiff  may  when  mim- 

mons  mEy 

have  summons  issued.     But  at  anytime  after  the  com-  be  issued. 

^  and  how 

plaint  is  filed  the  defendant  may,  in  writing,  or  by  waived, 
appearing  and  answering   or  demurring,  waive  the 
issuing  of  summons. 

407.     (§§  23,  24,  25,  26.)     The  summons  must  be  Summons, 

^  '  how  i8*<uedt 

directed  to  the  defendant,  signed  by  the  Clerk,  and  JjJJ^Jatto 
issued  under  the  seal  of  the  Court,  and  must  contain:  domain. 

1.  The  names  of  the  parties  to  the  action,  the  Court 
in  which  it  is  brought,  and  the  county  in  which  the 
complaint  is  filed; 

2.  The  cause  and  general  nature  of  the  action; 

3.  A  direction  that  the  defendant  appear  and  answer 
the  complaint  within  ten  days,  if  the  summons  is 
served  within  the  county  in  which  the.  action  is 
brought;  vsdthin  twenty  days,  if  served  out  of  the 
county  but  in  the  district  in  which  the  action  is 
brought,  and  within  forty  days  if  served  elsewhere ; 

4.  In  an  action  arising  on  contract,  for  the  recovery 
of  money  or  damages  only,  a  notice  that  unless  the 
defendant  so  appears  and  answers  the  plaintiff  will 
take  judgment  for  the  sum  demanded  in  the  com- 
plaint (stating  it) ; 

5.  In  other  actions,  a  notice  that  unless  defendant  so 
appears  and  answers  the  plaintiff*  will  apply  to  the 
Court  for  the  relief  demanded  in  the  complaint. 

The  name  of  the  plaintiffs  attorney  must  be  in- 
dorsed on  the  summons. 


Bummons. 


408.  K  the  summons  is  returned  without  being  Alias 
served  on  any  or  all  of  the  defendants,  the  Clerk,  upon 
the  demand  of  the  plaintiff,  may  issue  an  alias  sum- 
mons in  the  same  form  as  the  original. 

409.  (§  27.)     In  an  action  affecting  real  property,  t^^e"""***^ 
the  plaintiff,  at  the  time  of  filing  the  complaint,  and  an°action** 
the  defendant,  at  the  time  of  filing  his  answer,  when  the  title  to 

14  *  property. 
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Same,  affirmative  relief  is  claimed  in  such  answer,  or  at  any 
time  afterwards,  may  file  with  the  Recorder  of  the 
county  in  which  the  property  is  situated,  a  notice  of 
the  pendency  of  the  action,  containing  the  names  of 
the  parties  to,  and  the  object  of,  the  action  or  defense, 
and  a  description  of  the  property  in  that  county  affeetr 
ed  thereby.  From  the  time  of  filing,  only,  is  the 
pendency  of  the  action  constructive  notice  to  a  pur- 
chaser or  incumbrancer  of  the  property  affected 
thereby. 

NoTK.— stats.  1871-2,  p.  189. 

An  Act  to  amend  an  Act  entitled  an  Act  to  regtdate 
proceedings  in  civil  cases  in  Courts  of  Justice  of 
this  State,  passed  April  twenty-ninth^  eighteen  hun- 
dred and  fifty-one, 

[ApprOTod  March  2, 1872.] 

[Enacting  clause.] 

Section  1.  Section  twenty-seven  of  said  Act  is 
hereby  amended  so  as  to  read  to  follows: 

Section  27.  In  an  action  affecting  the  title  to  real 
property,  or  the  right  to  the  possession  of  real  property, 
the  plaintiif,  at  the  time  of  filing  his  complaint,  and 
the  defendant,  at  the  time  of  filing  his  answer,  when 
ajQOirmative  relief  is  claimed  in  such  answer,  or  at  anv 
time  afterwards,  may  record  with  the  County  Recorder 
of  the  county  in  which  the  property  is  situated,  a  notice 
of  the  pendency  of  the  action,  containing  the  names  of 
the  parties  to  and  the  object  of  the  action,  and  a 
description  of  the  property  in  that  county  affected 
thereby;  and  the  defendant  may  also,  in  such  notice, 
state  the  nature  and  extent  of  the  relief  claimed  in  the 
answer.  From  the  time  of  filing  for  record  only  shall 
the  pendency  of  the  action  be  constructive  notice  to  a 
purchaser  or  incumbrancer  of  the  property  affected 
thereby. 

Summons.        410.     (§  28.)     The  summons  may  be^  served  by  the 
and  ^^^      Sheriff  of  the  county  where  the  defendant  is  found,  or 

retamed.  i  -  » 

by  any  other  person  not  a  party  to  the  action.  A  copy 
of  the  complaint  must  be  served  with  the  summons, 
unless  there  is  more  than  one  defendant  residing  in 
the  same  county,  in  which  case  a  copy  of  the  complaint 
must  be  served  upon  one  of  them.     When  the  sum- 
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mons  is  served  by  the  Sheriff  it  must  be  returned, 
with  his  certificate  of  its  service,  and  of  the  service 
of  a  copy  of  the  complaint,  to  the  office  of  the  Clerk 
from  which  it  issued.  When  it  is  served  by  any  other 
person  it  must  be  returned  to  the  same  place,  with  an 
affidavit  of  such  person  of  its  service,  and  of  the  ser- 
vice of  a  copy  of  the  complaint. 
. 

411.  (§  29.)  The  summons  must  be  served  by 
delivering  a  copy  thereof,  as  follows: 

1.  K  the  suit  is  against  a  corporation:  to  the  Presi- 
dent, or  other  head  of  the  corporation.  Secretary, 
Cashier,  or  managing  agent  thereof; 

2.  K  the  suit  is  against  a  foreign  corporation,  or  a 
non-resident  joint  stock  company  or  association  doing 
business  and  having  a  managing  or  business  agent, 
Cashier,  or  Secretary  within  this  State:  to  such  agent, 
Cashier,  or  Secretary; 

8.  If  against  a  minor  under  the  age  of  fourteen 
years:  to  such  minor  personally,  and  also  to  his  father, 
mother,  or  guardian;  or  if  there  be  none  within  the 
State,  then  to  any  person  having  the  care  or  control  of 
such  minor,  or  with  whom  he  resides,  or  in  whose 
service  he  is  employed; 

4.  If  against  a  person  judicially  declared  to  be  of 
unsound  mind  or  incapable  of  conducting  his  own 
affairs,  and  for  whom  a  guardian  has  been  appointed: 
to  such  guardian; 

6.  If  against  a  county,  city,  or  town:  to  the  Presi- 
dent of  the  Board  of  Supervisors,  President  of  the 
Council  or  Trustees,  or  other  head  of  the  legislative 
department  thereof; 

6.  In  all  other  cases:  to  the  defendant  personally. 

412.  (§  30.)  Where  the  person  on  whom  the  ser- 
vice is  to  be  made  resides  out  of  the  State,  or  has 
departed  from  the  State,  or  cannot,  after  due  diligence, 
be  found  within  the  State,  or  conceals  himself  to  avoid 


SammoDS, 
how  served 


Pnblication 
when 
defendant 
is  absent 
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foreign 
corporation 
having  no 
agent,  etc. 
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the  service  of  summons,  or  is  a  foreign  corporation 
having  no  managing  or  business  agent,  Cashier,  or 
Secretary  within  the  State,  and  the  fact  appears  by 
affidavit  to  the  satisfaction  of  the  Court,  or  a  Judge 
thereof,  or  a  County  Judge,  and  it  also  appeare  by 
such  affidavit,  or  by  the  verified  complaint  on  file,  that 
a  cause  of  action  exists  against  the  defendant  in  respect 
to  whom  the  service  is  to  be  made,  or  that  he  is  a^ 
necessary  or  proper  party  to  the  action,  such  Court  or 
Judge  may  make  an  order  that  the  service  be  made 
by  the  publication  of  the  summons. 

« 

Manner  of       413.     (§31.)     The  Order  must  direct  the  publica- 

publication      .  ^  -i       .  i        t      .  -i 

andap-       tiou  to  bc  made  in  a  newspaper  to  be  designated,  as 

pointment  ^     *^  o  ' 

of  attorney.  ^Qst  likely  to  give  notice  to  the  person  to  be  served, 
and  for  such  length  of  time  as  may  be  deemed  reason- 
able, at  least  once  a  week;  but  publication  against  a 
defendant  residing  out  of  the  State,  or  absent  there- 
from, must  not  be  less  than  two  months.  In  case  of 
publication,  where  the  residence  of  a  non-resident  or 
absent  defendant  is  known,  the  Court  or  Judge  must 
direct  a  copy  of  the  summons  and  complaint  to  be 
forthwith  deposited  in  the  Post  Office,  directed  to  the 
person  to  be  served,  at  his  place  of  residence.  When 
publication  is  ordered,  personal  service  of  a  copy  of 
the  summons  and  complaint,  out  of  the  State,  is  equiv- 
alent to  publication  and  deposit  in  the  Post  Office.  In 
either  case,  the  service  of  the  summons  is  complete  at 
the  expiration  of  the  time  prescribed  by  the  order  for 
publication.  In  actions  upon  contracts  for  the  direct 
payment  of  money,  the  Court  in  its  discretion  may, 
instead  of  ordering  publication,  or  may  after  publica- 
tion, appoint  an  attorney  to  appear  for  the  non-resident, 
absent,  or  concealed  defendant,  and  conduct  the  pro- 
ceedings on  his  part. 
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Note.— Stat?.  1871-2,  p.  392. 

An  Act  concciming  sei'vice  of  s^immons  upon  absent 
defendants  by  publication. 

[Approved  March  15, 1872.] 

[Enacting  clause.] 

Section  1.  In  all  cases  where,  by  order  of  any 
Court,  service  of  summons  is  directed  to  be  made  upon 
any  absent  defendants  by  publication,  it  shall  be  the 
duty  of  the  plaintiff  in  such  action  to  file  in  the  office 
of  the  Secretary  of  State,  within  fifteen  days  after  the 
making  of  such  order,  a  duly  certified  copy  of  such 
order  for  publication,  together  with  a  copy  of  the  sum- 
mons in  said  action,  and  of  the  newspaper  containing 
the  publication  thereof. 

Sec.  2.  For  his  services  in  filing  and  indexing  the 
order,  summons,  and  newi^paper  in  which  publication 
is  made,  in  each  action,  and  for  issuing  his  certificate  of 
the  receipt  and  filing  thereof,  the  plaintiff  shall  pay  to 
the  Secretary  of  State  the  sum  of  one  dollar,  to  be  paid 
into  the  State  Treasury  and  accounted  for  as  by  law 
provided  in  the  case  of  other  fees  collected  in  said 
office. 

Sec.  3.  The  Secretary  of  State,  on  receipt  of  the 
papers  above  mentioned  and  on  pa^^ment  of  the  fee 
above  mentioned,  shall  issue  to  the  plaintiflf  in  said 
action  his  certificate,  under  his  hand  and  official  seal, 
specifying  the  title  of  the  action,  the  Court  in  which  the 
same  is  brought,  the  names  of  the  defendants  as  to 
whom  publication  of  summons  was  directed  to  be  made, 
and  the  date  at  which  the  same  were  filed  in  his  office. 
He  shall  also,  in  a  book  to  be  provided  for  that  purpose, 
index  the  names  of  the  defendants  as  to  whom  publica- 
tion of  summons  was  directed  to  be  made,  and  note 
therewith  the  title  of  the  action,  the  Court  in  which 
such  action  is  brought,  the  papers  therein  filed  in  his 
office,  and  the  date  of  filing  the  same;  and  shall  also 
indorse  the  date  of  the  filing  upon  said  papers,  and 
preserve  the  same  in  his  office  for  reference  by  all  per- 
sons interested  therein;  and  the  said  book  and  said 
papers  shall  at  all  times  be  open  to  the  gratuitous  in- 
spection of  all  persons  applying  to  examine  the  same. 
Said  book  shall  be  known  and  referred  to  as  the  **  Reg- 
ister of  Absent  Defendants." 

Sec.  4.  The  plaintiff  in  such  action  shall  file  the 
certificate  of  tlie  Secretary  of  State  above  mentioned 
with  the  Clerk  of  the  Court  in  which  such  action  is 
brought,  together  with  the  proof  of  publication  of  the 
summons  therein,  and  service  of  summons  by  publica- 


no 
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tion  shall  not  be  deemed  to  be  complete  as  to  any  absent 
defendant  without  the  filing  of  said  certificate  as  above 
required. 

414.  (§  32.)  When  the  action  is  against  two  or 
more  defendants  jointly  or  severally  liable  on  a  con- 
tract, and  the  summons  is  served  on  one  or  more,  but 
not  on  all  of  them,  the  plaintiff  may  proceed  against 
the  defendants  served  in  the  same  manner  as  if  they 
were  the  only  defendants. 

Proof  of  416.     (§§  33,  34.)     Proof  of  the  service  of  summons 

service,  ;    .  ^ 

how  made,   and  complaiut  must  be  as  follows: 

1.  If  served  by  the  Sheriff,  his  certificate  thereof; 

2.  If  by  any  other  person,  his  affidavit  thereof ;  or, 

3.  In  case  of  publication,  the  affidavit  of  the  printer, 
or  his  foreman,  or  principal  clerk,  showing  the  same; 
and  an  affidavit  of  a  deposit  of  a  copy  of  the  summons 
in  the  Post  Office,  if  the  same  has  been  deposited;  or, 

4.  The  written  admission  of  the  defendant. 

In  case  of  service  otherwise  than  by  publication, 
the  certificate  or  affidavit  must  state  the  time  and 
place  of  service. 


When  jur- 
isdiction of 
action 
acquired. 


416.  (§  35.)  From  the  time  of  the  service  of  the 
summons  and  copy  of  complaint  in  a  civil  action,  the 
Court  is  deemed  to  have  acquired  jurisdiction,  and  to 
have  control  of  all  the  subsequent  proceedings.  The 
voluntary  appearance  of  a  defendant  is  equivalent  to 
personal  service  of  the  summons  upon  him. 
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TITLE   VL 

OF  THE   PLEADINGS   IN   CIVIL  ACTIONS. 

Chapter    L  The  pleadings  in  general. 
n.   The  complaint. 
m.  Demurrer  to  the  complaint. 
IV.   The  answer. 
V.  Demurrer  to  answer. 
VI.   Verification  of  pleadings. 
VII.  General  rules  of  pleading. 
Vm.   Variance — mistakes  in   pleadings   and 
amendments. 


CHAPTER  I. 

THE  PLEADINGS  IN  GENERAL. 

Section  420.  Definition  of  pleadings. 

421.  This  Code  prescribes  the  form  and  rules  of  pleadings. 

422.  What  pleadings  are  allowed. 

420.  (§  36.)    The  pleadings  are  the  formal  allega-  Definition 
tions  by  the  parties  of  their  respective  claims  and  in«s. 
defenses,  for  the  judgment  of  the  Court. 

421.  (§  37.)    The  forms  of  pleading  in  civil  actions,  This  Code 

,  prescribes 

and  the  rules  by  which  the  suflSciency  of  the  pleadings  the  form 
is  to  be  determined,  are  those  jJrescribed  in  this  Code,  pleadings. 

422.  (§  38.)     The  only  pleadings  allowed  on  the.  What 
part  of  the  plaintiff  are :  "«  allowed 

1.  The  complaint; 

2.  The  demurrer  to  the  answer. 
And  on  the  part  of  the  defendant: 

1.  The  demurrer  to  the  complaint; 

2.  The  answer. 
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CHArTER  n. 

THE   COMPLAINT. 

Section  425.  Complaint,  first  pleading. 

426.  Complaint,  what  to  contain. 

427.  What  causes  of  action  may  be  joined. 

Complaint,       426.     The  first  pleading  on  the  part  of  the  plaintiff 

first  •       1  1    • 

pleading,     is  the  complaint. 

Complaint,       426.     (§  39.)     The  complaint  must  contain: 

what  to  ^  '  ^ 

contain.  1.  The  title  of  the  action,  the  name  of  the  Court  and 

county  in  which  the  action  is  brought,  and  the  names 
of  the  parties  to  the  action; 

2.  A  statement  of  the  facts  constituting  the  cause  of 
action,  in  ordinary  and  concise  language; 

3.  A  demand  of  the  relief  which  the  plaintiflF  claims. 
If  the  recovery  of  money  or  damages  be  demanded,  the 
amount  thereof  must  be  stated. 

What  427.    (§  64.)    The  plaintiiF  may  unite  several  causes 

causes  of  ,        ^ , 

action  may   of  actiou  in  the  samc  complaint,  where  they  all  arise 

be  joined.  ^  '  ^ 

out  of: 

1.  Contracts,  express  or  implied; 

2.  Claims  to  recover  specific  real  property,  with  or 
without  damages  for  the  withholding  thereof,  or  for 
waste  committed  thereon,  and  the  rents  and  profits  of 
the  same; 

3.  Claims  to  recover  specific  personal  property,  with 
or  without  damages  for  the  withholding  thei«eof; 

4.  Claims  against  a  trustee  by  virtue  of  a  contract, 
or  by  operation  of  law; 

6.  Injuries  to  character, 

6.  Injuries  to  person; 

7.  Injuries  to  property. 

The  causes  of  action  so  united  must  all  belong  to 
one  only  of  these  classes,  and  must  aftect  all  the  par- 
ties to  the  action,  and  not  require  diiFerent  places  of 
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trial,  and  must  be  separately  stated;  but  an  action  for 
malicious  arrest  and  prosecution,  or  either  of  them,  may 
be  united  with  an  action  for  either  an  injury  to  char- 
acter or  to  the  person. 


CHAPTER  ni. 

DEMURRER   TO   THE   COMPLAINT. 

Section  430.  When  defendant  may  demur. 

431.  Demurrer  must  specify,  etc.    May  be  taken  to  part. 

May  answer  and  demur  at  same  time. 

432.  What  proceedings  are  to  be  had  when  complaint  is 

amended. 

433.  Objection  not  appearing  on  complaint,  maybe  taken  by 

answer. 

434.  Objections,  when  deemed  waived. 

430.     (§  40.)     The  defendant  may  demur  to  the  when 
complaint  within  the  time  required  in  the  summons  may  demur 
to  answer,  when  it  appears  upon  the  fece  thereof 
either: 

1.  That  the  Court  has  no  jurisdiction  of  the  person 
of  the  defendant  or  the  subject  of  the  action;  or, 

2.  That  the  plaintiff  has  not  legal  capacity  to  sue; 
or, 

3.  That  there  is  another  action  pending  between  the 
same  parties  for  the  same  cause;  or, 

4.  That  there  is  a  defecA  or  misjoinder  of  parties 
plaintiff  orjdefendant;  or, 

5.  That  several  causes  of  action  have  been  improp- 
erly united;  or, 

6.  That  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action;  or, 

7.  That  the  complaint  is  ambiguous,  unintelligible, 
or  imcertain. 

15* 
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Demurrer 
most 
specity.  eto. 


Maybe 
taken  to 
nart 
May 

aziswer  and 
demur  at 
same  time. 


431.  (§§  41,  42.)  The  demurrer  must  distinctly 
specify  the  grounds  upon  which  any  of  the  objectioiis 
to  the  complaint  are  taken.  Unless  it  do  so  it  may  be 
disregarded.  It  may  be  taken  to  the  whole  complaint 
or  to  any  of  the  causes  of  action  stated  therein,  or  the 
defendant  may  demur  and  answer  at  the  same  time. 


What  pro-        432.     (§  43.)     If  the  complaint  is  amended,  a  copy 

oeedinas 

are  to  be      of  the  amendments  must  be  filed,  or  the  Court  may, 

had  when  '  *' ' 

2?amended  ^^  ^*®  discretion,  require  the  complaint,  as  amended, 
to  be  filed,  and  a  copy  of  the  amendments  to  be  served 
upon  the  defendants  aflfected  thereby.  The  defendant 
must  answer  the  complaint,  as  amended,  within  such 
time  as  the  Court  may  direct,  and  judgment  by  defeult 
may  be  entered  upon  jBa-ilure  to  answer,  as  in  other 
cases. 


4>bJection 
not  appear- 
ing on 
complaint, 
may  be 
taken  by 
answer. 

Olvections, 
when 
deemed 
waiyed. 


433.  (§  44.)  When  any  of  the  matters  enumerated 
in  Section  430  do  not  appear  upon  the  face  of  the  com- 
plaint, the  objection  may  be  taken  by  answer. 

434.  (§  45.)  If  no  objection  be  taken,  either  by 
demurrer  or  answer,  the  defendant  must  be  deemed  to 
have  waived  the  same,  excepting  only  the  objection  to 
the  jurisdiction  /)f  the  Court,  and  the  objection  that 
the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 


CHAPTER  IV. 


THE   ANSWER, 

Section  437.  Answer,  what  to  contain. 

438.  "When  counter  claim  may  be  set  up. 

439.  When  defendant  omits  to  set  up  counter  claim. 

440.  Counter  claim  not  barred  by  death  or  assignment. 

441.  Answer  may  contain  several  grounds  of  defense.    De- 

fendant may  answer  part  and  demur  to  part  of  com- 
plaint. 
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437.  The  answer  of  the  defendant  shall  contain:       Anawer, 

what  to 

1.  If  the  complaint  be  verified,  a  specific  denial  to  oontain. 
each  allegation  of  the  complaint  controverted  by  the 
defendant,  or  a  denial  thereof  according  to  his  infor- 
mation and  belief.     If  the  complaint  be  not  verified, 

then  a  general  denial  to  each  of  said  allegations;  but 
a  general  denial  only  puts  in  issue  the  material  allega- 
tions  of  the  complaint; 

2.  A  statement  of  any  new  matter  in  avoidance,  or 
constituting  a  defense  or  counter  claim. 

438.  (§  47.)     The  counter  claim  mentioned  in  the  When 
last  section  must  be  one  existing  in  favor  of  a  de-  Jjj*"*°^* 
fendant  and  against  a  plaintiflf,  between  whom  a  seve- 
ral judgment  might  be  had  in  the  action,  and  arising 

out  of  one  of  the  following  causes  of  action: 

1.  A  cause  of  action  arising  out  of  the  transaction 
set  forth  in  the  complaint  as  the  foundation  of  the 
plaintiflf's  claim,  or  connected  with  the  subject  of  the 
action; 

2.  In  an  action  arising  upon  contract;  any  other 
cause  of  action  arising  also  upon  contract  and  existing 
at  the  commencement  of  the  action. 

439.  If  the  defendant  omit  to  set  up  a  counter  When 

defendant 

claim  in  the  cases  mentioned  in  the  first  subdivision  omitatoset 

unooanter 

of  the  last   section,  neither  he  nor  his  assignee  can  *^'**™* 
aftenvards  maintain  an   action   against  the  plaintiflF 
therefor. 

440.  (§  48.)     When  cross  demands  have  existed  connter 
between  persons,  under  such  circumstances  that,  if  one  barred  by 

111,  .  .  IT  death  or 

nad  brought  an  action  against  the  other,  a  counter  aasign- 
claim  could  have  been  set  up,  neither  can  be  deprived 
of  the  benefit  thereof  by  the  assignment  or  death  of 
the  other;  but  the  two  demands  must  be  deemed  com- 
pensated so  far  as  they  equal  each  other.  But  a  claim 
existing  in  favor  of  the  maker  of  a  negotiable  instru- 
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ment  and  against  a  holder  after  maturity,  intermecQate 
between  the  payee  and  the  last  holder,  is  not  a  cross 
demand. 


Amw^r 

may 

contain 

several 

grounds  of 

defenaei 


Defendant 
may 
answer 
part  and 
demur  to 
part  of 
eompUint^ 


441.  (§  49.)  The  defendant  may  set  forth  by 
answer  as  many  defenses  and  counter  claims  as  he  may 
have.  They  must  be  separately  stated,  and  the  sev- 
eral defenses  must  refer  to  the  causes  of  action  which 
they  are  intended  to  answer,  in  a  manner  by  which 
they  may  be  intelligibly  distinguished.  The  defend- 
ant may  also  answer  one  or  more  of  the  several  causes 
of  action  stated  in  the  complaint  and  demur  to  the 
residue. 


CHAPTER  V. 


DEMURRER   TO  ANSWER. 

Section  443.  When  plaintiff  may  demur  to  answer. 
444,  Grounds' of  demurrer. 

When  443.     (§  50.)     The  plaintiflf  may,  within  the  same 

may  d^or  lenffth  of  time  after  service  of  the  answer  as  the  de- 

to  answer.  o 

fendant  is  allowed  to  answer  after  service  of  summons, 
demur  to  the  answer  of  the  defendant. 


Gronndsof 
d^mniTMr. 


444.    The  demurrer  may  be  taken  upon  one  or 
more  of  the  following  grounds: 

1.  That  several  causes  of  counter  claim  have  been 
improperly  joined; 

2.  That  the  answer  does  not  state,  fitcts  sujBicient  to 
constitute  a  defense  or  counter  claim; 

8.  That  the  answer  is  ambiguous,  unintelHgible,  or 
uncertain. 
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CHAPTER  VI. 

VERIPICATION   OF  PLEADINGS. 

Skctiok  446.  Verification  of  pleadings. 

447.  Copy  of  written  instrument  contained  in  complaint  ad- 

mitted, unless  answer  is  verified. 

448.  When  defense  is  founded  on  written  instrument  set  out 

in  answer,  its  execution  admitted,  unless  denied  by 
plaintiff  under  oath. 

449.  Exceptions  to  rules  prescribed  by  two  preceding  sec- 

tions. 

446.     (§§  51,  52,  55.)     Every  pleading  must  be  sub-  Verific*- 
scribed  by  the  party  or  his  attorney;  and  when  the  pieadtngs. 
complaint  is  verified,  or  when  the  State,  or  any  officer 
of  the  State,  in  his  official  capacity,  is  plaintiff^  the 
answer  must  be  verified,  unless  an  admission  of  the 
truth  of  the  complaint  might  subject  the  party  to  a 
criminal  prosecution,  or  unless  an  officer  of  the  State, 
in  his  official  capacity,  is  defendant.    In  all  cases  of  a 
verification  of  a  pleading,  the  affidavit  of  the  party 
must  state  that  the  same  is  true  of  his  own  knowledge, 
except  as  to  the  matters  which  are  therein  stated  on 
his  information  or  belief,  and  as  to  those  matters, 
that  he  believes  it  to  be  true;  and  where  a  pleading  is 
verified,  it  must  be  by  the  affidavit  of  a  party,  unless 
the  parties  are  absent  fi'om  the   county  where  the 
attorney  resides,  or  from  some  cause  unable  to  verify 
it,  or  the  fitcts  are  within  the  knowledge  of  his  attorney 
or  other  person  verifying  the  same.    When  the  plead- 
ing is  verified  by  the  attorney,  or  any  other  person 
except  one  of  the  parties,  he  must  set  forth  in  the  affi- 
davit the  reasons  why  it  is  not  made  by  one  of  the 
parties.    When  a  corporation  is  a  party,  the  verifica- 
tion may  be  made  by  any  officer  thereof.  Oopy  of 

written 
imtmiiiMit 

447.     (§  53.)     When  an  action  is  brought  upon  a  gnt«to«tt 
written  instrument,  and  the  complaint  contains  a  copy  ZdmTttoSf 


nnlen 


of  such  instrument,  or  a  copy  is  annexed  thereto,  the  answer  is 

TerifiecL 
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genuineness  and  due  execution  of  such  instrument  are 
deemed  admitted,  unless  the  answer  denying  the  same 
be  verified. 

Y^m  448.     (§  54.)     When  the  defense  to  an  action  is 

defense  is  \"  / 

writul?^'^  founded  on  a  written  instrument,  and  a  copy  thereof  is 

MtouUn"*  contained  in  the  answer,  or  is  annexed  thereto,  the 

SeottSoii  genuineness  and  due  execution  of  such  instrument  are 

unien^*  deemed  admitted,  unless  the   plaintift*  file  with  the 

denied  by  '  ^ 

2^2J^JJ^  Clerk,  five  days  before  the  commencement  of  the 
term  at  which  the  action  is  to  be  tried,  an  affidavit 
denying  the  same. 

Ezoeptiooi       449.     (§  54.)     But  the  execution  of  the  instruments 

to  rales 

jgresoribed    mentioned  in  the  two  preceding  sections,  is  not  deemed 
leol^uk'     admitted  by  a  failure  to  deny  the  same  under  oath,  if 
the  party  desiring   to  controvert  the   same,  is,  upon 
demand,  rehised  an  inspection  of  the  original. 


CHAPTER  YU. 

GENERAL  RULES  OF  PLEADING. 

Section  452.  Pleadings  to  be  liberally  construed. 

453.  Sham  and  irrelevant  answers,  etc.,  maybe  stricken  out. 

454.  How  to  state  an  account  in  pleadings. 

455.  Description  of  real  property  in  a  pleading. 

456.  Judgments,  how  pleaded. 

457.  Conditions  precedent,  how  to  be  pleaded. 

458.  Statute  of  Limitations,  how  pleaded. 

459.  Private  statutes,  how  pleaded. 

460.  Libel  and  slander,  how  stated  in  complaint.    Not  neces- 

sary to  allege  or  prove  special  damages. 

461.  Answer  in  such  cases. 

462.  Allegations  not  denied,  when  to  be  deemed  true.  "When 

to  be  deemed  controverted, 

463.  A  material  allegation  defined. 

464.  Supplemental  complaint  and  answer. 

465.  Pleadings  subsequent  to  complaint  must  be  filed  and 

served. 


I* 
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452.  (§  70.)     In  the  construction  of  a  pleading,  for  Pleadings 
the  purpose  of  determining  its  effect,  its  allegations  J^,2t^. 
must  be  liberally  construed,  with  a  view  to  substantial 
justice  between  the  parties. 

453.  (§§  50,  67.)     Sham  and  irrelevant  answers,  sham  and 

'  ,  irrelevant 

and  in*elevant  and   redundant  matter  inserted  in  a  answers, 

etc.,  may 

pleading,  may  be  stricken  out,  upon  such  terms  as  the  J^^tncken 
Court  may,  in  its  discretion,  impose. 

454.  (§  56.)     It  is  not  necessary  for  a  party  to  set  How  to 

state  an 

forth  in  a  pleading  the  items  of  an  account  therein  ^f^gf^ 
alleged,  but  he  must  deliver  to  the  adverse  party, 
within  five  days  after  a  demand  thereof  in  writing,  a 
copy  of  the  account,  or  be  precluded  from  giving  evi- 
dence thereof  The  Court,  or  a  Judge  thereof,  or  a 
County  Judge,  may  order  a  further  account,  when  the 
one  delivered  is  too  general,  or  is  defective  in  any  par- 
ticular. 

455.  (§  68.)     In  an  action  for  the  recovery  of  real  Description 
property,  it  must  be  described  in  the  complaint  with  J^j^^^^m 
such  certainty  as  to  enable  an  officer,  upon  execution, 

to  identify  it. 

456.  (§   59.)     In  pleading  a  judgment  or  other  jud*- 
determination  of  a  Court,  officer,  or  Board,  it  is  not  pleaded, 
necessary  to  state  the  facts  conferring  jurisdiction,  but 

such  judgment  or  determination  may  be  stated  to  have 
been  duly  given  or  made.  If  such  allegation  be  con^ 
troverted,  the  party  pleading  must  establish  on  the 
trial  the  fects  conferring  jurisdiction. 

457.  (§  60.)  In  pleading  the  performance  of  con-  conditions 
ditions  precedent  in  a  contract,  it  is  not  necessary  to  Eowtolbe* 
state  the  facts  showing  such  performance,  but  it  may 

be  stated  generally  that  the  party  duly  performed  all 
the  conditions  on  his  part,  and  if  such  allegation  be 
controverted,  the  party  pleading  must  establish,  on  the 
trial,  the  facts  showing  such  performance. 
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Answer  in 
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denied, 
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458.  In  pleading  the  Statute  of  Limitations  it  is 
not  necessary  to  state  the  facts  showing  the  defense, 
but  it  may  be  stated  generally  that  the  cause  of  action 

is  barred  by  the  provisions  of  Section (giving  the 

number  of  the  section  and  subdivision  thereof,  if  it  is 
80  divided,  relied  upon)  of  The  Code  of  Civil  Pro- 
cedure; and  if  such  allegation  be  controverted,  the 
party  pleading  must  establish,  on  the  trial,  the  fects 
showing  that  the  cause  of  action  is  so  barred. 

459.  (§  61.)  In  pleading  a  private  statute,  or  a 
right  derived  therefrom,  it  is  sufficient  to  refer  to  such 
statute  by  its  title  and  the  day  of  its  passage. 

460.  (§  62.)  In  an  action  for  libel  or  slander  it  is 
not  necessary  to  state  in  the  complaint  any  extrinsic 
fects  for  the  purpose  of  showing  the  application  to  the 
plaintiff  of  the  defamatory  matter  out  of  which  the 
cause  of  action  arose;  but  it  is  sufficient  to  state,  gen- 
erally, that  the  same  was  published  or  spoken  con- 
cerning the  plaintiff;  and  if  such  allegation  be  contro- 
verted, the  plaintiff  must  establish  on  the  trial  that  it 
was  so  published  or  spoken. 

461.  (§  63.)  In  the  actions  mentioned  in  the  last 
section  the  defendant  may,  in  his  answer,  allege  both 
the  truth  of  the  matter  charged  as  defamatory,  and 
any  mitigating  circumstances,  to  reduce  the  amount 
of  damages;  and  whether  he  prove  the  justification  or 
not^  he  may  give  in  evidence  the  mitigating  circum- 
stances. 

462.  (§  65.)  Every  material  allegation  of  the 
complaint,  not  controverted  by  the  answer,  must,  for 
the  purposes  of  the  action,  be  taken  as  true;  the  state- 
ment of  any  new  matter  in  the  answer,  in  avoidance 
or  constituting  a  defense  or  counter  claim,  must,  on 
the  trial,  be  deemed  controverted  by  the  opposite 
party. 
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463.  (§  66.)     A  material  allegation  in  a  pleading  a  material 
is  one  essential  to  the  claim  or  defense,  and  which  denned. 
could  not  be  stricken  from  the  pleading  without  leav- 
ing it  insufficient. 

464.  (§  67.)     The  plaintiff'  and  defendant,  respect-  Sappie- 
ively,  may  be  allowed,  on  motion,  to  make  a  supple-  J^^^JJJ^*^^ 
mental  complaint  or  answer,  alleging  facts  material 

to  the  case  occurring  after  the  former  complaint  or 
answer. 


466.    All  pleadings  subsequent  to  the  complaint  Pleadings 

,  subsequent 

must  be  filed  with  the  Clerk  and  served  upon  the  ad-  ^^"^^^g^ 

^e  filed  and 
served. 


verse  party  or  his  attorney.  Je 


CHAPTER  VIII. 

VARIANCE — MISTAKES    IN    PLEADINGS    AND    AMENDMENTS. 

Section  469.  Material  variance,  how  provided  for. 

470.  Immaterial  variance,  how  provided  for. 

471.  V^hat  not  to  be  deemed  a  variance. 

472.  Amendments  of  course,  and  effect  of  demurrer. 

473.  Amendments  by  the  Court.    Enlarging  time  to  plead 

and  relieving  from  judgments,  etc. 

474.  Suing  a  party  by  a  fictitious  name,  when  allowed. 

475.  Ko  error  or  defect  to  be  regarded  unless  it  affects  sub- 

stantial rights. 

469.  (§  579.)  No  variance  between  the  allegation  Material 
in  a  pleading  and  the  proof  is  to  be  deemed  material,  ^?^«>-' 
unless  it  have  actually  misled  the  adverse  party  to  his 
prejudice,  in  maintaining  his  action  or  defense  upon 
the  merits.  Whenever  it  is  alleged  that  a  party  has 
been  so  misled,  that  fact  must  be  proved  to  the  satis- 
fection  of  the  Court,  and  thereupon  the  Court  may 
order  the  pleading  to  be  amended,  upon  such  terms  as 
may  be  just. 

16* 
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immateriia      470.     Where  the  variance  is  not  material,  as  pro- 

variaDce, 

howpro-      vided  in  the  last  section,  the  Court  may  direct  the 

vided  for.  '  ^ 

feet  to  be  found  according  to  the  evidence,  or  may 
order  an  immediate  amendment,  without  costs. 

whatnotto      471.    Where,  however,  the  allegation  of  the  claim 

be  deemed  '  .        .  ,    . 

a  variance,  or  defense  to  which  the  proof  is  directed,  is  unproved, 
not  in  some  particular  or  particulars  only,  but  in  its 
general  scope  and  meaning,  it  is  not  to  be  deemed  a 
case  of  variance,  within  the  last  two  sections,  but  a 
failure  of  proof. 

Amend-  472.     (§  67.)     Any  pleading  may  be  amended  once 

eff^^of*"^  by  the  party  of  course,  and  without  costs,  at  any  time 
demurrer.  ][)efore  answer  or  demurrer  filed,  or  after  demurrer  and 
before  the  trial  of  the  issue  of  law  thereon,  by  filing 
the  same  as  amended  and  serving  a  copy  on  the  adverse 
party,  who  may  have  ten  days  thereafter  in  which  to 
answer  or  demur  to  the  amended  pleading.  A  demur- 
rer is  not  waived  by  filing  an  answer  at  the  same  time; 
and  when  the  demurrer  to  a  complaint  is  overruled 
and  there  is  no  answer  filed,  the  Court  must  allow  an 
answer  to  be  filed.  If  a  demurrer  to  the  answer  is 
overruled,  the  facts  alleged  in  the  answer  must  be  con- 
sidered as  denied,  to  the  extent  mentioned  in  Section 
462. 


Amend- 
ments by 
the  Court. 


Enlarging 
time  to 
plead  and 
relieving 
IVom  judg- 
ments, etc. 


473.  (§  68.)  The  Court  may,  in  fiirtherance  of 
justice,  and  on  such  terms  as  may  be  proper,  amend 
any  pleading  or  proceedings,  by  adding  or  striking  out 
the  name  of  any  party,  or  by  correcting  a  mistake  in 
the  name  of  a  party,  or  a  mistake  in  any  other  respect; 
and  may,  upon  like  terms,  enlarge  the  time  for  answer 
or  demurrer.  The  Court  may  likewise,  upon  affidavit 
showing  good  cause  therefor,  after  notice  to  the  adverse 
party,  allow,  upon  such  terms  as  may  be  just,  an  amend- 
ment to  any  pleading  or  proceeding  in  other  particu- 
lars; and  may,  upon  like  terms,  allow  an  answer  to  be 
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made  after  the  time  limited  by  this  Code;  and  may,  s»mo. 
upon  such  terms  as  may  he  just,  and  upon  payment 
of  costs,  relieve  a  party,  or  his  legal  representatives, 
from  a  judgment,  order,  or  other  proceeding  taken 
against  him  through  his  mistake,  inadvertence,  sur- 
prise, or  excusable  neglect;  and  when,  for  any  cause 
satisfactory  to  the  Court,  or  the  Judge  at  chambers, 
the  party  aggrieved  has  been  unable  to  apply  for  the 
relief  sought  during  the  term  at  which  such  judgment, 
order,  or  proceeding  complained  of  was  taken,  the 
Court,  or  the  Judge  at  chambers,  in  vacation,  may 
grant  the  relief  upon  application  made  within  a  reason- 
able time,  not  exceeding  five  months  after  the  adjourn- 
ment of  the  term.  When,  from  any  cause,  the  sum- 
mons and  a  copy  of  the  complaint  in  an  action  have 
not  been  personally  served  on  the  defendant,  the  Court 
may  allow,  on  such  terms  as  may  be  just,  such  defend- 
ant, or  his  legal  representative,  at  any  time  within  six 
months  after  the  rendition  of  any  judgment  in  such 
action,  to  answer  to  the  merits  of  the  original  action. 

474.     (§  69.)    When  the  plaintiff  is  ignorant  of  the  Suing  a 

party  by  a 

name  of  a  defendant,  he  must  state  that  fact  in  the  flctitioua 

'  name,  when 

complaint,  and  such  defendant  may  be  designated  in  ^^^owed. 
any  pleading  or  proceeding  by  any  name,  and  when 
his  true  name  is  discovered,  the  pleading  or  proceed- 
ing must  be  amended  accordingly.  * 

476.     (§  71.)     The  Court  must,  in  every  stage  of  No  error  or 
an  action,  disregard  any  error  or  defect  in  the  plead-  regarded 
ings  or  proceedings  which  does  not  affect  the  substan-  Jfb^^ntiai 
tial  rights  of  the  parties,  and  no  judgment  shall  be  ^^^^' 
reversed  or  affected  by  reason  of  such  error  or  defect. 


124  Code  of  Civil  Procedure. 

TITLE    YII. 

OF  THE  PROVISIONAL  REMEDIES  IN  CIVIL  ACTIONS. 

Chapter  I.  Arrest  and  bail. 

n.  Claim  and  delivery  of  personal  property. 
m.  Injunction. 
rV.  Attachment. 
Y.  Receivers. 
VI.  Deposit  in  Court. 


CHAPTER  I. 

ARREST    AND    BAIL. 


Section  478.  No  person  to  be  arrested  except  as  prescribed  by  this 

Code. 

479.  Cases  in  which  defendant  may  be  arrested. 

480.  Order  for  arrest,  by  whom  made. 

481.  Affidavit  to  obtain  order,  what  to  contain. 

482.  Security  by  plaintiff  before  order  of  arrest. 

483.  Order,  when  made,  and  its  form. 

484.  Affidavit  and  order  to  be  delivered  to  the  Sheriff,  and 

copy  to  defendant. 

485.  Arrest,  how  made. 

486.  Defendant  to  be  discharged  on  bail  or  deposit. 

487.  Bail,  how  given. 

488.  Surrender  of  defendant. 

489.  Same. 

490.  Bail,  how  proceeded  against. 

491.  Bail,  how  exonerated. 

492.  Delivery  of  undertaking  to  plaintiff,  and  its  acceptance 

or  r^ection  by  him. 

493.  Notice  of  justification.  New  undertaking,  if  other  bail. 

494.  Qualification  of  bail. 

495.  Justification  of  bail. 

496.  Allowance  of  bail. 

497.  Deposit  of  money  with  Sheriff. 

498.  Payment  of  money  into  Court  by  Sheriff. 

499.  Substituting  bail  for  deposit. 

500.  Money  deposited,  how  applied  or  disposed  of. 

501.  Sheriff,  when  liable  as  bail,  and  his  discharge  from  lia- 

bility. 

502.  Proceedings  on  judgment  against  Sheriff. 
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SxcTiOK  503.  Motion  to  vacate  order  of  arrest  or  reduce  bail.    Affi- 
davits on  motion. 
504.  When  the  order  vacated  or  bail  reduced. 

No  person 

478.  (§  72.)     No  person  can  be  arrested  in  a  civil  ^^ed 
action,  except  as  prescribed  in  this  Code.  proMnbed 

07  this 
Code. 

479.  (§  73.)     The  defendant  may  be  arrested  as  cases  in 

which 

hereinafter  prescribed,  in  the  following  cases:  defendant 

may  be 

1.  In  an  action  for  the  recovery  of  money  or  dam-  *"««ted. 
ages  on  a  cause  of  action  arising  upon  contract,  express 

or  implied,  when  the  defendant  is  about  to  depart  from 
the  State,  with  intent  to  defraud  his  creditors; 

2.  In  an  action  for  a  fine  or  penalty,  or  for  money  or 
property  embezzled,  or  fraudulently  misapplied,  or 
converted  to  his  own  use,  by  a  public  officer;  or  an 
officer  of  a  corporation,  or  an  attorney,  factor,  broker, 
agent,  or  clerk,  in  the  course  of  his  employment  as 
Buch;  or  by  any  other  person  in  a  fiduciary  capacity, 
or  for  fraudulent  misconduct  or  neglect  in  office,  or  in 
a  professional  employment;  or  for  a  willful  violation  of 
duty; 

3.  In  an  action  to  recover  the  possession  of  personal 
property,  unjustly  detained,  when  the  property,  or  any 
part  thereof  has  been  fraudulently  concealed,  removed, 
or  disposed  of,  so  that  it  cannot  be  found,  or  taken  by 
the  Sheriff; 

4.  When  the  defendant  has  been  guilty  of  a  fraud 
in  contracting  the  debt,  or  incurring  the  obligation  for 
which  the  action  is  brought;  or  in  concealing  or  dis- 
posing of  the  property,  for  the  taking,  detention,  or 
conversion  of  which  the  action  is  brought; 

5.  When  the  defendant  has  removed  or  disposed  of 
his  property,  or  is  about  to  do  so,  with  intent  to  defraud 
his  creditors. 

480.  (§  74.)     An  order  for  the  arrest  of  the  defend-  Order  for 

anrert,  by 

ant  must  be  obtained  from  a  Judsce  of  the  Court  in  ^hom 

o  made. 

which  the  action  is  brought,  or  from  a  County  Judge. 
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taking,  and  bound  to  pay  the  amount  of  the  judgment 
within  ten  days  thereafter. 

Bail,  how         490.     (§  84.)     If  the  bail  neglect  or  refuse  to  pay 
against.       the  judgment  within  ten  days  after  they  are  finally 
charged,  an  action  may  be  commenced  against  such 
bail  for  the  amount  of  the  original  judgment. 

Bail,  how         491.    (§  85.)    The  bail  are  exonerated  by  the  death 

exonerated  \"         /  ./  ^ 

of  the  defendant  or  his  imprisonment  in  a  State  Prison, 
or  by  his  legal  discharge  from  the  obligation  to  ren- 
der himself  amenable  to  the  process. 

Delivery  of      492.     (§  86.)     Within  the  time  limited  for  that 

under-  ^  ' 

SaiSfiff;  purpose,  the  Sherift"  must  file  the  order  of  arrest  in 
JS?epunce  t^e  office  of  the  Clerk  of  the  Court  in  which  the 
by  him.  ^°  actiou  is  pending,  with  his  return  indorsed  thereon, 
together  with  a  copy  of  the  undertaking  of  the  bail. 
The  original  undertaking  he  must  retain  in  his  pos- 
session until  tiled,  as  herein  provided.  The  plaintifl^ 
within  ten  days  thereafter,  may  serve  upon  the  Sher- 
iff a  notice  that  he  does  not  accept  the  bail,  or  he  is 
deemed  to  have  accepted  them,  and  the  Sheriff  is  ex- 
onerated from  liability.  If  no  notice  be  served  within 
ten  days,  the  original  undertaking  must  be  filed  with 
the  Clerk  of  the  Court. 

Notice  of         493.     (§  87.)     Within  five  davs  after  the  receipt  of 

jastitica-  .  .    ,  " 

tion.  notice,  the  Sheriff'  or  defendant  may  give  to  the  plain- 

tift',  or  his  attorney,  notice  of  the  justification  of  the 
same,  or  other  bail  (specifying  the  places  of  residence 
and  occupations  of  the  latter),  before  a  Judge  of  the 
Court,  or  County  Judge,  or  County  Clerk,  at  a  speci- 
fied time  and  place;  the  time  to  be  not  less  than  five 
nor  more  than  ten  days  thereafter,  except  by  consent 

New  under-  of  parties.     In  case  other  bail  be  given,  there  must  be 

other  baiL    a  ucw  Undertaking. 


Code  op  Civil  Procedure.  129 

494.  (§  88.)     The  qualifications  of  bail  are  as  fol-  g^^JgJjL 
lows: 

1.  Each  of  them  shall  be  a  resident  and  householder, 
or  freeholder,  within  the  county; 

2.  Each  must  be  worth  the  amount  specified  in  the 
order  of  arrest,  or  the  amount  to  which  the  order  is 
reduced,  as  provided  in  this  Chapter,  over  and  above 
all  his  debts  and  liabilities,  exclusive  of  property  ex- 
empt from  execution;  but  the  Judge  or  County  Clerk, 
on  justification,  may  allow  more  than  two  sureties  to 
justify,  severally,  in  amounts  less  than  that  expressed 
in  the  order,  if  the  whole  justification  be  equivalent 
to  that  of  two  suflicient  bail. 

495.  (§  89.)     For  the  purpose  of  justification,  each  JjJSfeiL 
of  the  bail  must  attend  before  the  Judge  or  County 
Clerk,  at  the  time  and  place  mentioned  in  the  notice, 

and  may  be  examined  on  oath  on  the  part  of  the  plain- 
tiflf,  touching  his  sufl5.ciency,  in  such  manner  as  the 
Judge  or  Clerk,  in  his  discretion,  may  think  proper. 
The  examination  must  be  reduced  to  writing,  and 
subscribed  by  the  bail,  iP  required  by  the  plaintiff. 

496.  (§  90.)     If  the  Judge  or  Clerk  find  the  bail  ^}^SSf^ 
suflicient,  he  must  annex  the  examination  to  the  under- 
taking, indorse  his  allowance  thereon,  and  cause  them 

to  be  filed,  and  the  Sheriff  is  thereupon  exonerated   • 
from  liability. 

497.  (§  91.)     The  defendant  may,  at  the  time  of  DepMitof 

money  with 

bis  arrest,  instead  of  giving  bail,  deposit  with  the  Sherifc 
Sheriff  the  amount  mentioned  in  the  order.  In  case 
the  amount  of  the  bail  be  reduced,  as  provided  in 
this  Chapter,  the  defendant  may  deposit  such  amount 
instead  of  giving  bail.  In  either  case  the  Sheriff  must 
give  the  defendant  a  certificate  of  the  deposit  made, 

■ 

and  the  defendant  must  be  discharged  from  custody. 
17* 


130 


Code  op  Civil  Proceduee. 


Payment  of 
money  into 
Court  by 
Sheriff. 


Substitut- 
ing bail  for 
deposit 


498.  (§  92.)  The  Sheriff  must,  immediately  after 
the  deposit,  pay  the  same  into  Court,  and  take  fi'om  the 
Clerk  receiving  the  same  two  certificates  of  such  pay- 
ment, the  one  of  which  he  shall  deliver  to  the  plaintiff's 
attorney,  and  the  other  to  the  defendant.  For  any 
default  in  making  such  payment,  the  same  proceedings 
may  be  had  on  the  official  bond  of  the  Sherift',  to  col- 
lect the  sum  deposited,  as  in  other  cases  of  delin- 
quency. 

499.  (§  93.)  K  money  is  deposited,  as  provided 
in  the  two  last  sections,  bail  may  be  given  and  may 
justify  upon  notice,  at  any  time  before  judgment; 
and  on  the  filing  of  the  undertaking  and  justification 
with  the  Clerk,  the  money  deposited  must  be  refunded 
to  the  defendant. 


Money  500.     (§  94.)     Where  money  has  been  deposited, 

deposited,  . 

^<>^,.  .        if  it  remain  on  deposit  at  the  time  of  the  recovery  of 

applied  or  J^  * 

disposed  o£  ^  judgment  in  favor  of  the  plaintiflF,  the  Clerk  must, 
under  the  direction  of  the  Court,  apply  the  same  in 
satisfaction  thereof;  and  aftift- satisfying  the  judgment, 
refund  the  surplus,  if  any,  to  the  defendant.  If  the 
judgment  is  in  favor  of  the  defendant,  the  Clerk  must, 
under  like  direction  of  the  Court,  refund  to  him  the 
whole  sum  deposited  and  remaining  unapplied. 

Sheriff;,  601.     (§  95.)     If,  after  being  arrested,  the  defend- 

when  uabie  .  •  rt.  •       T    1  1  1     •! 

asbaii.        ant  cscapc  oris  rescued,  the  bhenii  is  liable  as  bail; 

and  his  •*■  ' 

froS?"**^     but  he  may  discharge  himself  from  such  liability  by 
iiabiuty.      ^^le  giving  bail  at  any  time  before  judgment. 


Proceed- 
ings on 
judgment 
aeainst 
Sheriff. 


602.  (§  96.)  If  a  judgment  is  recovered  against 
the  Sherift'  upon  his  liability  as  bail,  and  an  execution 
thereon  is  returned  unsatisfied  in  whole  or  in  part,  the 
same  proceedings  mj^y  be  had  on  his  official  bond,  for 
the  recovery  of  the  whole  or  any  deficiency,  as  in 
other  cases  of  delinquency. 
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503.     (§  97.)     A  defendant  arrested   may  at  any  Motion  to 

\  /  ./  ^     vacate 

time  before  the  justification  of  bail  apply  to  the  Judge  ^Jjjj't^^, 
who  made  the  order,  or  the  Court  in  which  the  action  ||^®® 
18  pending,  upon  reasonable  notice,  to  vacate  the  order 
of  arrest  or  to  reduce  the  amount  of  bail.     K  the  Affldaviti 

on  motion. 

application  is  made  upon  affidavits  on  the  part  of  the 
defendant,  but  not  otherwise,  the  plaintiff  may  oppose   - 
the  same  by  affiflavits  or  other  proofe,  in  addition  to 
those  on  which  the  order  of  arrest  was  made. 

604.     (§  98.)     I^  upon  such  application,  it,  appears  When  the 
that  there  was  not  sufficient  cause  for  the  arrest,  the  vacated 

'  or  bail 

order  must  be  vacated;  or  if  it  appears  that  the  bail  "^uoed. 
was  fixed  too  high,  the  amount  must  be  reduced. 


CHAPTER    n. 

CLAIM  AND  DELIVERY  OF  PERSONAL  PROPERTY. 

Section  509.  Delivery  of  personal  property,  when  it  may  be  claimed. 

510.  Affidavit  and  its  requisites. 

511.  Requisition  to  Slieriff  to  take  and  deliver  the  property. 

512.  Security  on  the  part  of  the  plaintiff,  and  proceedings  in 

serving  the  order. 

513.  Exception  to  sureties  and  proceedings  thereon,  or  on 

failure  to  except. 

514.  Defendant,  when  entitled  to  redelivery. 

515.  Justification  of  defendant's  sureties. 

516.  Qualification  of  sureties. 

617.  Property,  how  taken  when  concealed  in  building  or 
inclosure. 

518.  Property,  how  kept. 

519.  Claim  of  property  by  third  person, 

520.  Notice  and  affidavit,  when  and  where  \o  be  filed. 

521.  Actions  on  undertakings. 

609.     (§  99.)     The  plaintiff  in  an  action  to  recover  Delivery  of 
the  possession  of  personal  property  may,  at  the  time  property, 
of  issuing  the  summons,  or  at  any  time  before  an&wer,  JJ^J^^ 
claim  the  delivery  of  such  property  to  him  as  provided 
in  this  Chapter. 
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Affidavit  610.     (§  100.)     Where  a  delivery  is   claimed,  an 

requisitefl.    affidavit  must  be  made  by  the  plaintiff,  or  by  some 
one  in  his  behalf,  showing  : 

1.  That  the  plaintift*  is  the  owner  of  the  property 
claimed  (particularly  describing  it),  or  is  entitled  to 
the  possession  thereof ; 
•        2.  That  the  property  is  wrongfully  detained  by  the 
defendant; 

3.  The  alleged  cause  of  the  detention  thereof, 
according  to  his  best  knowledge,  information,  and 
belief;- 

4.  That  it  has  not  been  taken  for  a  tax,  assessment, 
or  fine,  pursuant  to  a  statute;  or  seized,  under  an  exe- 
cution or  an  attachment  against  the  property  of  the ' 
plaintiff ;  or,  if  so  seized,  that  it  is  by  statute  exempt 
from  such  seizure; 

5.  The  actual  value  of  the  property. 

Rwaiflition  611.  (§  101.)  The  plaintiff  or  his  attorney  may, 
Siivwie  tl^^reupon,  by  an  indorsement  in  writing  upon  the 
property,      affidavit,  require  the  Sheriff'  of  the  county  where  the 

property  claimed  may  be,  to  take  the  same  from  the 

defendant. 

Security  on       612.  '  (§  102.)     Upon  a  receipt  of  the  affidavit  and 
plaintiff       notice,  with  a  written  undertaking,  executed  by  two 
cMdui^      or  more  sufficient  sureties,  approved  by  the  Sheriff,  to 
Seo^!     the  effect  that  they  are  bound  to  the  defendant  in 
double  the  value  of  the  property  as  stated  in  the  affi- 
davit for  the  prosecution  of  the  action,  for  the  return 
of  the  property  to  the  defendants,  if  return  thereof  be 
adjudged,  and  for  the  payment  to  him  of  sucli  sum  as 
may  from  any  cause  be  recovered  against  the  plaintiff, 
the  Sheriff'  must  forthwith  take  the  property  described 
in  the  affidavit,  if  it  be  in  the  possession  of  the  de- 
fendant or  his  agent,  and  retain  it  in  his  custody.    lie 
must,  without  delay,  serve  on  the  defendant  a  copy  of 
the  affidavit,  notice,  and  undertaking,  by  delivering 


Code  of  Civil  Procedure.  183 

the  same  to  him  personally,  if  he  can  be  found,  or  to 
his  agent  from  whose  possession  the  property  is  taken; 
or,  if  neither  can  be  found,  by  leaving  them  at  the 
usual  place  of  abode  of  either,  with  some  person  of 
suitable  age  and  discretion,  or,  if  neither  have  any 
Jcnown  place  of  abode,  by  putting  them  in  the  nearest 
Post  Office,  directed  to  the  defendant. 

613.     (§  103.)     The  defendant  may,  within  two  days  Exception 

vO  BUrOuGB 

after  the  service  of  a  copy  of  the  affidavit  and  under-  and  pro- 
taking,  give  notice  to  the  Sheriff  that  he  excepts  to  the  onYaUuro' 
sufficiency  of  the  sureties.     If  he  fails  to  do  so,  he  is  *®®"®p*- 
deemed  to  have  waived  all  objections  to  them.     When 
the  defendant  excepts,  the  sureties  must  justify  on 
notice  in  like  manner  as  upon  bail  on  arrest;  and  the 
Sheriff  is  responsible  for  the  sufficiency  of  the  sureties 
until  the  objection  to  them  is  either  waived  or  until 
they  justify.     K  the  defendant  except  to  the  sureties, 
he  cannot  reclaim  the  property  as  provided  in  the  next 
section. 

514.     (§  104.)     At  any  time  before  the  delivery  of  Defendant, 

when 

the  property  to  the  plaintiff,  the  defendant  may,  if  he  entitled  to 
do  not  except  to  the  sureties  of  the  plaintiff,  require 
the  return  thereof,  upon  giving  to  the  Sheriff  a  written 
undertaking,  executed  by  two  or  more  sufficient  sure- 
ties, to  the  effect  that  they  are  bound  in  double  the 
value  of  the  property,  as  stated  in  the  affidavit  of  the 
plaintiff,  for  the  delivery  thereof  to  the  plaintiff,  if 
such  delivery  be  adjudged,  and  for  the  payment  to  him 
of  such  sum  as  may,  for  any  cause^  be  recovered  against 
the  defendant.  If  a  return  of  the  property  be  not  so 
required  within  five  days  after  the  taking  and  service 
of  notice  to  the  defendant,  it  must  be  delivered  to  the 
plaintiff,  except  as  provided  in  Section  519. 

516.     (§   105.)      The    defendant's    sureties,   upon 
notice  to  the  plaintiff'  of  not  less  than  two  or  more 
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jMtWoa-  than  five  days,  must  justify  before  a  Judge  or  County 
iufeSel^**'  Clerk,  in  the  same  manner  as  upon  bail  on  arrest;  and 
upon  such  justification  the  SheriflF  must  deliver  the 
property  to  the  defendant.  The  Sheriff  is  responsible 
for  the  defendant's  sureties  until  they  justify,  or  until 
the  justification  is  completed  or  waived,  and  may  re- 
tain the  property  until  that  time.  If  they,  or  others 
in  their  place,  fail  to  justify  at  the  time  and  place  ap- 
pointed, he  must  deliver  the  property  to  the  plaintiff. 


Snaliflca- 
onof 
Bureties. 


Property, 
how  taken 
when  oon- 
coaled  in 
building  or 
incloflure. 


Property* 
how  kept. 


Gaim  of 
roperty 
y  third 

person. 
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616.  (§  106.)  The  qualification  of  sureties  must 
be  such  as  are  prescribed  by  this  Code,  in  respect  to 
bail  upon  an  order  of  arrest. 

617.  (§  107.)  If  the  property,  or  any  part  thereof, 
be  concealed  in  a  building  or  inclosure,  the  Sheriff 
must  publicly  demand  its  delivery.  If  it  be  not  de- 
livered, he  must  cause  the  building  or  inclosure  to  be 
broken  open,  and  take  the  property  into  his  posses- 
sion; and,  if  necessary,  he  may  call  to  his  aid  the 
power  of  his  county. 

618.  (§  108.)  When  the  Sheriff  has  taken  prop- 
erty, as  in  this  Chapter  provided,  he  must  keep  it  in  a 
secure  place,  and  deliver  it  to  the  party  entitled  there- 
to, upon  receiving  his  fees  for  taking  and  his  neces- 
sary expenses  for  keeping  the  same. 

619.  (§  109.)  If  the  property  taken  be  claimed 
by  any  other  person  than  the  defendant  or  his  agent, 
and  such  peraon  make  affidavit  of  his  title  thereto, 
or  right  to  the  possession  thereof,  stating  the  grounds 
of  such  title  or  right,  and  serve  the  same  upon  the 
Sheriff,  the  Sheriff  is  not  bound  to  keep  the  property 
or  deliver  it  to  the  plaiutift',  unless  the  plaintiff,  on 
demand  of  him  or  his  agent,  indemnify  the  Sheriff 
against  such  claim,  by 'an  undertaking  by  two  suffi- 
cient sureties;  and  no  claim  to  such  property  by  any 
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other  person  than  the  defendant  or  his  agent  is  valid 
against  the  Sheriff  unless  so  made. 

620.     (§110.)     The   Sheriff  must  file  the  notice.  Notice  and 

^  '  affidavit, 

undertakinsr,  and  affidavit,  with  his  proeeedino:s  there-  ^^en  and 

°'  ?  I  i3  whereto 

on,  with  the  Clerk  of  the  Court  in  which  the  action  is  ^®fii«<^ 
pending,  within  twentj^  days  alter  taking  the  property 
mentioned  therein. 

521.     In  all  actions  upon  undertakincrs  ffiven  under  Actions  on 

^  *=*     ^  nndertak- 

the  provisions  of  this  Chapter,  when  the  merits  of  the  "ogs. 
case  have  not  been  determined  in  the  trial  of  the 
action  in  which  the  same  was  given,  the  defendants 
may,  in  their  answer,  set  up  as  a  defense  such  facts, 
and  also  the  title  of  the  person  in  whose  behalf  the 
undertaking  was  given  to  the  property  in  dispute. 


CHAPTER  m. 

INJUNCTION. 


Section  525.  Injunction,  what  is,  and  who  may  grant  it. 

526.  When  it  may  be  granted. 

527.  At  what  time  it  may  be  granted,  and  what  is  req  ilred 

to  obtain  it. 

528.  Injunction  after  answer. 

529.  Security  upon  injunction. 

530.  Order  to  show  cause  why  injunction  should  not  be 

granted. 

531.  Injunction  to  suspend  business  of  a  corporation,  how 

and  by  whom  granted. 

532.  Motion  to  vacate  or  modify  injunction. 

533.  When  to  be  vacated  or  modified. 

625.     (§  111.)     An  injunction  is  a  writ  or  order  im-unctton, 
requiring  a  person  to  refrain  from  a  particular  act.     It  and  who 
may  be  granted  by  the  Court  in  which  the  action  is  grant  it 
brought,  or  by  a  Judge  thereof,  or  by  a  County  Judge; 
and  when  made  by  a  Judge,  it  may  be  enforced  as  the 
order  of  the  Court. 
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When  It  626.     (§  112.)     An  injunction  may  be  granted  in 

granted.      the  following  cases: 

1.  When  it  appears  by  the  complaint  that  the  plain- 
tiff is  entitled  to  the  relief  demanded,  and  such  relief, 
or  any  part  thereof  consists  in  restraining  the  com- 
mission or  continuance  of  the  act  complained  of,  either 
for  a  limited  period  or  perpetually; 

2.  When  it  appears  by  the  complaint  or  affidavit 
that  the  commission  or  continuance  of  some  act  during 
the  Utigatioh  would  produce  waste,  great  or  irrepai-able 
injury  to  the  plaintiff; 

3.  When  it  appears  during  the  litigation  that  the 
defendant  is  doing,  or  threatens,  or  is  about  to  do,  or 
is  procuring  or  suffering  to  be  done,  some  act  in  \io- 
lation  of  the  plaintiff's  rights,  respecting  the  subject 
of  the  action,  and  tending  to  render  the  judgment 
ineffectual. 

At  what  627.     (§  113.)     The  injunction  may  be  granted  at 

™'^ted  ^^^  time  of  issuing  the  summons,  upon  the  complaint, 
iireqSred  ^^^  ^*  ^^7  *^°^®  afterwards,  before  judgment,  upon 
affidavits.  The  complaint  in  the  one  case,  and  the 
affidavits  in  the  other,  must  show  satisfactorily  that 
sufficient  grounds  exist  therefor.  No  injunction  can 
be  granted  on  the  complaint  unless  it  is  verified. 
When  granted  on  the  complaint,  a  copy  of  the  com- 
plaint and  verification  attached  must  be  served  with 
the  injunction;  when  granted  upon  affidavit,  a  copy  of 
the  affidavit  must  be  served  with  the  injunction. 

Injunction       628.     (§  114.)     An  injunction  cannot  be  allowed 

after  \  /  o 

answer.  after  the  defendant  has  answered,  unless  upon  notice, 
or  upon  an  order  to  show  cause;  but  in  such  case  the 
defendant  may  be  restrained  until  the  decision  of  the 
Couri  or  Judge  granting  or  refusing  the  injunction. 

629.     (§  115.)     On  granting  an  injunction  the  Court 
or  Judge  must  require,  except  where  the  people  of 
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the  State  are  a  party  plaintiflF,  a  written  undertaking  Security 
on  the  part  of  the  plaintiff,  with  suflBlcient  sureties,  to  injunction, 
the  effect  that  the  plaintiff  will  pay  to  the  party 
enjoined  such  damages,  not  exceeding  an  amount  to  be 
specified,  as  such  party  may  sustain  by  reason  of  the 
injunction,  if  the  Court  finally  decide  that  the  plaintiff 
was  not  entitled  thereto. 

530.    (§  116.)    If  the  Court  or  Judge  deem  it  proper  order  to 

show  cause 

that  the  defendant,  orr  any  of  several  defendants,  should  why  injuDc- 

^  tion  should 

be  heard  before  granting  the  injunction,  an  order  may  JJ*^^^ 
be  made  requiring  cause  -to  be  shown,  at  a  specified 
time  and  place,  why  the  injunction  should  not   be 
granted;   and  the  defendant  may,  in  the  meantime, 
be  restrained. 

631.  (§  117.)     An  injunction  to  suspend  the  gen-  injunction 
eral  and  ordinary  business  of  a  corporation  cannot  be  bu««ine8s  of 

*>  ^  a  coroora- 

granted  except  by  the  Court  or  a  Judge  thereof;  nor  ^nS w'^ 
can  it  be  granted  without  due  notice  of  the  application  granted, 
therefor  to  the  proper  ofiicers  or  managing  agent  of 
the  corporation,  except  when  the  people  of  this  State 
are  a  party  to  the  proceeding. 

632.  (§118.)     If  an  injunction  be  granted  without  Motion  to 

,  vacate  or 

notice,  the  defendant,  at  any  time  before  the  trial,  may  ™?<Jify. 

'  7  ./  1         J     loj  unction. 

apply,  upon  reasonable  notice  to  the  Judge  who  granted 
the  injunction,  or  to  the  Court  in  which  the  action  is 
brought,  to  dissolve  or  modify  the  same.  The  appli- 
cation may  be  made  upon  the  complaint  and  the  afii- 
davit  on  which  the  injunction  was  granted,  or  upon 
affidavit  on  the  part  of  the  defendant,  with  or  without 
the  answer.  If  the  application  be  made  upon  affidavits 
on  the  part  of  the  defendant,  but  not  otherwise,  the 
plaintiff  may  oppose  the  same  .by  affidavits  or  other 
evidence,  in  addition  to  those  on  which  the  injunction 
was  granted. 

18* 
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When  to  be       633.     (§  119.)     If  upon  sucli  application  it  satisfac- 

vacated  or  \  /  x  rir 

modi!ie<L  torilv  appear  that  there  is  not  sufficient  ground  for  the 
injunction,  it  must  be  dissolved;  or  if  it  satisfactorily 
appear  that  the  extent  of  the  injunction  is  too  great,  it 
must  be  modified. 


CHAPTER  IV. 

ATTACHMENT. 

Section  537.  Attachment,  when  and  in  what  cases  may  issue. 

538.  Affidavit  for  attachment,  what  to  contain. 

539.  Undertaking  on  attachment. 

540.  Writ,  to  whom  directed  and  what  to  state. 

541.  Shares  of  stock  and  debts  due  defendant,  how  attached 

and  disposed  of. 

542.  How  real  and  personal  property  shall  be  attached. 

543.  Attorney  to  give  written  instructions  to  Sheriff  what  to 

attach. 

544.  Garnishment,  when  garnishee  liable  to  plaintiff. 

545.  Citation  to  garnishee  to  appear  before  a  Court  or  Judg«. 

546.  Inventory,  how  niade.     Party  refusing  to  give  memo- 

randum may  be  compelled  to  pay  costs. 

547.  Perishable  property,  how  sold.    Accounts  without  suit 

to  be  collected. 

548.  Property  attached  may  be  sold  as  under  execution,  if 

the  interests  of  the  parties  require. 

549.  "When  property  claimed  by  a  third  party,  how  tried. 

550.  If  plaintiff  obtains  judgment,  how  satisfied. 

551.  When  there  remains  a  balance  due,  how  collected. 

552.  W^hen  suits  may  be  commenced  on  the  undertaking. 

553.  If  defendant  recover  judgment,  what  the  Sheriff  is  to 

deliver. 
.554.  Proceedings  to  release  attachment,  before  whom  taken. 

555.  Attachment,  in  what  cases  it  may  be  released  and  upon 

what  terms. 

556.  When  a  motion  to  discharge  attachment  may  be  made, 

and  upon  what  grounds. 

557.  When  motion  made  on  affidavit,  it  may  be  opposed  by 

affidavit. 

558.  When  writ  must  be  discharged. 

559.  When  writ  to  be  returned. 

637.     (§  120.)     The  plaintiff,  at  the  time  of  issuing 
the  summons,  or  at  any  time  aftei*war(J,  may  have  the 
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property  of  the  defendant  attached  as  security  for  the  Attach- 

,  mont,when 

satisfiiction  of  any  judgment  that  may  be  recovered,  ^hit^caaes 
unless  defendant  give  security  to  pay  such  judgment,  "^^y^^®- 
as  in  this  Chapter  provided,  in  the  following  cases: 

1.  In  an  action  upon  a  contract,  express  or  implied, 
for  the  direct  payment  of  money,  which  contract  is 
made  or  is  payable  in  this  State,  and  is  not  secured  by 
mortgage,  lien,  or  pledge  upon  real  or  personal  prop- 
erty; or,  if  so  secured,  that  such  security  has  been 
rendered  nugatory  by  the  act  of  the  defendant; 

2.  In  an  action  upon  a  contract,  express  or  implied, 
against  a  defendant  not  residing  in  this  State. 

638.  (§  121.)     The  Clerk  of  the  Court  must  issue  Affidavit 

^  '  forattach- 

the  writ  of  attachment  upon  receiving  an  affidavit  by  ment,  what 

r'  o  •'to  contain. 

or  on  behalf  of  plaintiflF,  showing: 

1.  That  the  defendant  is  indebted  to  the  plaintiff 
(specifying  the  amount  of  such  indebtedness,  over  and 
above  all  legal  set-offs  or  counter  claims,)  upon  a  con- 
tract, express  or  implied,  for  the  direct  payment  of 
money,  and  that  such  contract  was  made  or  is  payable 
in  this  State,  and  that  the  payment  of  the  same  has 
not  been  secured  by  any  mortgage,  lien,  *  or  pledge 
upon  real  and  personal  property;  or, 

2.  That  the  defendant  is  indebted  to  the  plaintiff 
(specifying  the  amount  of  such  indebtedness,  as  near 
as  may  be,  over  and  above  all  legal  set-offs  or  counter 
claims,)  and  that  the  defendant  is  a  non-resident  of  the 
State;  and, 

3.  That  the  sum  for  which  the  attachment  is  asked 
is  an  actual  bona  fide  existing  debt,  due  and  owing  ii'om 
the  defendant  to  the  plaintiff,  and  that  the  attachment 
is  not  sought,  and  the  action  is  not  prosecuted  to  hin- 
der, delay,  or  defraud  any  creditor  or  creditors  of  the 
defendant. 

639.  (§  122.)  Before  issuing  the  writ,  the  Clerk 
must  require  a  written  undertaking  on  the  part  of  the 
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plaintiff,  in  a  sum  not  less  than  two  hundred  dollars, 
and  not  exceeding  the  amount  claimed  by  the  plaintiff, 
with  sufficient  sureties,  to  the  effect  that  if  the  defend- 
ant recover  judgment,  the  plaintiff  will  pay  all  costs 
that  may  be  awarded  to  the  defendant,  and  all  damages 
which  he  may  sustain  by  reason  of  the  attachment, 
not  exceeding  the  sum  specified  in  the  undertaking.  . 

640.  (§  123.)  The  writ  must  be  directed  to  the 
Sheriff*  of  any  county  in  which  property  of  such  de- 
fendant may  be,  and  must  require  him  to  attach  and 
safely  keep  all  the  property  of  such  defendant  within 
his  county,  not  exempt  from  execution,  or  so  much 
thereof  as  may  be  sufficient  to  satisfy  the  plaintiff's 
demand,  the  amount  of  which  must  be  stated  in  con- 
foraiity  with  the  complaint,  unless  the  defendant  give 
him  security  by  the  undeitoking  of  at  least  two  suffi- 
cient sureties,  in  an  amount  sufficient  to  satisfy  such 
demand,  besides  costs,  or  in  an  amount  equal  to  the 
value  of  the  property  which  has  been,  or  is  about  to 
be,  attached;  in  which  case,  to  take  such  undertaking. 
Several  writs  may  be  issued  at  the  bame  time  to  the 
Sheriffs  of  different  counties. 

641.  (§  124.)  The  rights  or  shares  which  the  de- 
fendant may  have  in  the  stock  of  any  corporation  or 
company,  together  with  the  interest  and  profit  thereon, 
and  all  debts  due  such  defendant,  and  all  other  prop- 
erty in  this  State  of  such  defendant  not  exempt  from 
execution,  may  be  attached,  and  if  judgment  be  recov- 
ered, be  sold  to  satisfy  the  judgment  and  execution. 

542.  (§  125.)  The  Sherift'  to  whom  the  writ  is 
directed  and  delivered,  must  execute  the  same  without 
delay,  and  if  the  undeitaking  mentioned  in  Section 
640  be  not  given,  as  follows: 

1.  Real  property,  standing  upon  the  records  of  the 
county  in  the  name  of  the  defendant,  must  be  attached, 
by  liling  with  the  Kecorder  of  the  county  a  copy  of 
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the  writ,  together  with  a  description  of  the  property  Same, 
attached,  and  a  notice  that  it  is  attached;  and  by  leav- 
ing a  similar  copy  of  the  writ,  description,  and  notice 
with  an  occupant  of  the  property,  if  there  is  one,  if 
not,  then  by  posting  the  same  in  a  conspicuous  place 
on  the  property  attached  ; 

2.  Real  property,  or  an  interest  therein,  belonging  to 
the  defendant,  and  held  by  any  other  person,  or  standing 
on  the  records  of  .the  county  in  the  name  of  any  other 
person,  must  be  attached,  by  filing  with  the  Recorder  of 
the  county  a  copy  of  the  writ,  together  with  a  descrip- 
tion of  the  property,  and  a  notice  that  such  real  prop- 
erty, and  any  interest  of  the  defendant  therein,  held 
by  or  standing  in  the  name  of  such  other  person  (nam- 
ing him),  are  attached;  and  by  leaving  with  the  occu- 
pant, if  any,  and  with  such  other  person,  or  his  agent, 
if  known  and  within  the  county,  or  at  the  residence  of 
either,  if  within  the  county,  a  copy  of  the  writ,  with 
a  similar  description  and  notice.  If  there  is  no  occu- 
paut  of  the  property,  a  copy  of  the  writ,  together  with 
such  description  and  notice,  must  be  posted  in  a  con- 
spicuous place  upon  the  property.  The  Recorder  must 
index  such  attachment  when  filed,  in  the  names,  both 
of  the  defendant  and  of  the  person  by  whom  the  prop- 
erty is  held  or  in  whose  name  it  stands  on  the  records; 

3.  Personal  property,  capable  of  manual  delivery, 
must  be  attached  by  taking  it  into  custody; 

4.  Stocks  or  shares,  or  interest  in  stocks  or  shares,  of 
any  corporation  or  company,  must  be  attached  by  leav- 
ing with  the  President,  or  other  head  of  the  same,  or 
the  Secretary,  Cashier,  or  other  managing  agent 
thereof,  a  copy  of  the  writ,  and  a  notice  stating  that 
the  stock  or  interest  of  the  defendant  is  attached,  in 
pursuance  of  such  writ; 

5.  Debts  and  credits,  and  other  personal  proi)eii;y, 
not  capable  of  manual  delivery,  must  be  attached  by 
leaving  with  the  person  owning  such  debts,  or  having 
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in  his  possession,  or  under  his  control,  such  credits  and 
other  personal  property,  or  with  liis  agent,  a  copy  of 
the  writ,  and  a  notice  that  the  debts  owing  by  him  to 
the  defendant,  or  the  credits  and  other  personal  prop- 
erty in  his  possession,  or  under  his  control,  belonging 
to  the  defendant,  are  attached  in  pursuance  of  such 
writ. 

643.  (§  126.)  Upon  receiving  information  in  writ- 
ing from  the  plaintiff  or  his  attorney,  that  any  person 
has  in  his  possession,  or  under  his  control,  any  credits 
or  other  personal  property  belonging  to  the  defendant, 
or  is  owing  any  debt  to  the  defendant,  the  Sheiift' 
must  serve  upon  such  person  a  copy  of  the  writ,  and  a 
notice  that  such  credits,  or  other  property  or  debts,  as 
the  case  may  be,  are  attached  in  pursuance  of  such 
writ. 

644.  (§  127.)  All  persons  having  in  their  posses- 
sion, or  under  their  control,  any  credits  or  other  per- 
sonal property  belonging  to  the  defendant,  or  owing 
any  debts  to  the  defendant  at  the  time  of  service  upon 
them  of  a  copy  of  the  writ  and  notice,  as  provided  in 
the  last  two  sections,  shall  be,  unless  such  property  be 
delivered  up  or  transferred,  or  such  debts  be  paid  to 
the  Sheriff,  liable  to  the  plaintiff  for  the  amount  of 
such  credits,  property,  or  debts,  until  the  attachment 
be  discharged,  or  any  judgment  recovered  by  him  be 
satisfied. 

546.  (§  128.)  Any  person  owing  debts  to  the  de- 
fendant, or  having  in  his  possession,  or  under  his  con- 
trol, any  credits  or  other  personal  property  belonging 
to  the  defendant,  may  be  required  to  attend  before 
the  Court  or  Judge,  or  a  referee  appointed  by  the 
Court  or  Judge,  and  be  examined  on  oath  respecting 
the  same.  The  defendant  may  also  be  required  to 
attend  for  the  purpose  of  gixdug  infoi*niation  respect- 
ing his  property,  and  may  be  examined,  on  oath.     The 
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Court  or  Judge  may,  after  such  examination,  order 
personal  property,  capable  of  manual  delivery,  to  be 
delivered  to  the  Sheriff  on  such  terms  as  may  be  just, 
having  reference  to  any  liens  thereon  or  claims  against 
the  same,  and  a  memorandum  to  be  given  of  all  other 
personal  property,  containing  the  amount  and  descrip- 
tion thereof. 

546.  (§  129.)     The  Sheriff  must  make  a  full  inven-  inventory, 

how  made. 

tory  of  the  property  attached,  and  return  the  same 
with  the  writ.  To  enable  him  to  make  such  return  as 
to  debts  and  credits  attached,  he  must  request,  at  the 
time  of  service,  the  party  owing  the  debt  or  having 
the  credit  to  give  him  a  memorandum,  stating  the 
amount  and  description  of  each;  and  if  such  memo- 
randum be  refused,  he  must  return  the  fact  of  refusal 
with  the  writ.     The  party  refusing  to  erive  the  memo-  Party 

^         "^  tot)  refusing  to 

randum  may  be  required  to  pay  the  costs  of  any  pro-  fin^^JJ^*"®" 

ceedings  taken  for  the  purpose  of  obtaining  informa-  compelled; 

tion  respecting  the  amounts  and  description  of  such  costaf 
debt  or  credit. 

547.  (§  130.)     K  any  of  the  property  attached  be  Perishable 
perishable,  the  Sheriff  must  sell  the  same  in  the  man-  now  sold'. 
ner  in  which  such  property  is  sold  on  execution.    The 
proceeds,  and  other  property  attached  by  him,  must 

be  retained  by  him  to  answer  any  judgment  that  may 
be  recovered  in  the  action,  unless  sooner  subjected  to 
execution  upon  another  judgment  recovered  previous 
to  the  issuing  of  the  attachment.     Debts  and  credits  Accounu 

'IT         without 

attached  may  be  collected  by  him,  if  the  same  can  be  ^"{[^^.^^ 
done  without  suit.     The  Sheriff's  receipt  is  a  sufficient 
discharge  for  the  amount  paid. 

548.  (§  654.)     Whenever  property  ha«  been  taken  Tt'tacfied 
by  an  officer  under  a  writ  of  attachment,  and  it  is  made  ™fd  as 
to  appear  satisfactorily  to  the  Court,  or  a  Judge  thereof,  oxocution, 
or  a  County  Judge,  that  the  interest  of  the  parties  to  jJJ^JJo^^ 
the  action  will  be  subserved  by  a  sale  thereof,  the  Court  require. 


144 


Code  op  Civil  Procedure. 


When 
property 
claimed 
by  a  third 
party,  how 
tried. 


If  plaintiff 

obtains 

judgment, 

how 

Batisfiod. 


When 
there 
remains  a 
balance 
due,  how 
colloctod. 


or  Judge  may  order  such  property  to  be  sold  in  the 
same  manner  as  property  is  sold  under  an  execution, 
and  the  proceeds  to  be  deposited  in  the  Court,  to  abide 
the  judgment  in  the  action.  Such  order  can  be  made 
only  upon  notice  to  the  adverse  party  or  his  attorney, 
in  case  such  party  has  been  personally  served  with  a 
summons  in  the  action. 

649.  (§  131.)  If  any  personal  property  attached 
be  claimed  by  a  third  person  as  his  property,  the 
Sheriflf  may  summon  a  jury  of  six  men  to  tiy  the 
validity  of  such  claim;  and  such  proceedings  shall  be 
had  thereon,  with  the  like  eflfect,  as  in  case  of  a  claim 
after  levy  upon  execution. 

550.  (§  132.)  If  judgment  be  recovered  by  the 
plaintiif,  the  Sheriflf  must  satisfy  the  same  out  of  the 
property  attached  by  him  which  has  not  been  deliv- 
ered to  the  defendant,  or  a  claimant  as  hereinbefore 
provided,  or  subjected  to  execution  on  another  judg- 
ment recovered  previous  to  the  issuing  of  the  attach- 
ment, if  it  be  suflicient  for  that  purpose: 

1.  By  paying  to  the  plaintiflf  the  proceeds  of  all 
sales  of  perishable  property  sold  by  him,  or  of  any 
debts  or  credits  collected  by  him,  or  so  much  as  shall 
be  necessary  to  satisfy  the  judgment; 

2.  If  any  balance  remain  due,  and  an  execution  shall 
have  been  issued  on  the  judgment,  he  must  sell  under 
the  execution  so  much  of  the  i)ropeii;y,  real  or  per- 
sonal, as  maj''  be  necessary  to  satisfy  the  balance,  if 
enough  for  that  purpose  remain  in  his  hands.  Notices 
of  the  sales  must  be  given,  and  the  sales  conducted  as 
in  other  cases  of  sales  on  execution. 

551.  (§  133.)  If,  after  selling  all  the  property 
attached  by  him  remaining  in  his  hands,  and  applying 
the  proceeds,  together  with  the  proceeds  of  any  debts 
or  credits  collected  by  him,  deducting  his  fees,  to  the 
payment  of  the  judgment,  any  balance  shall  remain 


OoDB  OP  Civil  Prookdurb.  146 

due,  the  SheriflF  must  proceed  to  collect  such  balance, 
as  upon  an  execution  in  other  cases.  Whenever  the 
judgment  shall  have  been  paid,  the  Sheriff,  upon 
reasonable  demand,  must  deliver  over  to  the  defend- 
ant the  attached  property  remaining  in  his  hands,  and 
any  proceeds  of  the  property  attached  unapplied  on  the 
judgment. 

652.     (§  134.)     If  the  execution  be  returned  unsat-  when 
isfied,  in  whole  or  in  part,  the  plaintiff  may  prosecute  becom- 

•/    A  menced  on 

any  undertaking  given  pursuant  to   Section   540   or  JJgjJJ'^®^ 
Section  565,  or  he  may  proceed,  as  in  other  cases, 
upon  the  return  of  an  execution. 

553.  (§  135.)     K  the  defendant  recover  judgment  if  defend- 
against  the  plaintiff,  any  undertaking  received  in  the  ^^^fftSi*' 
action,  all  the  proceeds  of  sales  and  money  collected  §? iSfvOT. 
by  the  Sheriff,  and  all  the  property  attached  remain- 
ing in  the  Sheriff's  hands,  must  be  delivered  to  the 
defendant  or  his  agent.     The  order  of  attachment  shall 

be  discharged,  and  the  property  released  therefrom. 

554.  (§  136.)      Whenever  the  defendant  has  ap-  Procoed- 
peared  in  the  action,  he  may,  upon  reasonable  notice  reKaae  at- 
to  the  plaintiff,  apply  to  the  Court  in  which  the  action  ^«fj''« 

is  pending,  or  to  the  Judge  thereof,  or  to  a  County  ^^^^ 
Judge,  for  an  order  to  discharge  the  attachment, 
wholly  or  in  part;  and  upon  the  execution  of  the 
undertaking  mentioned  in  the  next  section,  an  order 
may  be  made,  releasing  from  the  operation  of  the 
attachment  any  or  all  of  the  property  attached,  and  all 
of  the  property  so  released,  and  all  of  the  proceeds  of 
the  sales  thereof,  must  be  delivered  to  the  defendant, 
upon  the  justification  of  the  sureties  on  the  under- 
taking, if  required  by  the  plaintiff. 

565.     (§  137.)     Before  the  making  such  order,  the 
Court  or  Judge  must  require  an  undertaking  on  behalf 

19* 
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of  the  defendant,  by  at  least  two  sureties,  residents 
and  freeholders  or  householders  in  the  county,  to  the 
eftect  that  in  case  the  plaintiff'  recover  judgment  in 
the  action,  defendant  will,  on  demand,  redeliver  the 
attached  property  so  released,  to  the  proper  officer,  to 
be  applied  to  the  payment  of  the  judgment,  and  that 
in  default  thereof  the  defendant  and  sureties  wnll,  on 
demand,  pay  to  the  plaintiff"  the  full  value  of  the  prop- 
erty released.  The  Court  or  Judge  making  such  order 
may  fix  the  sum  for  which  the  undertaking  must  be 
executed,  and  if  necessary  in  fixing  such  sum  to  know 
the  value  of  the  property  released,  the  same  may  be 
appraised  by  three  disinterested  persons  to  be  ap- 
pointed for  that  purpose.  The  sureties  may  be  required 
to  justify  before  the  Court  or  Judge,  and  the  property 
attached  cannot  be  released  from  the  attachment  with- 
out their  justification,  if  the  same  be  required. 

556.  (§  138.)  The  defendant  may,  also,  any  time 
before  the  time  for  answering  expires,  apply,  on 
motion,  upon  reasonable  notice  to  the  plaintiff",  to  the 
Court  .in  which  the  action  is  brought,  or  to  the  Judge 
thereof,  or  to  a  County  Judge,  that  the  attachment  be 
discharged  on  the  ground  that  the  writ  was  improperly 
or  irregularly  issued. 

557.  (§  139.)  If  the  motion  be  made  upon  affida- 
vits on  the  part  of  the  defendant,  but  not  otherwise, 
the  plaintiff"  may  oppose  the  same  by  affidavits  or 
other  evidence,  in  addition  to  those  on  which  the 
attachment  was  made. 


When  writ       558.     (§  140.)     If*  upou  such  application,  it  satisfac- 
discharged.  torily  appears  that  the  writ  of  attachment  was  improp- 
erly or  irregularly  issued,  it  must  be  discharged. 

When  writ       ^50.     (§  141.)     The  Sheriff*  must  return  the  writ 

returned,     of  attachment  with  the  summons,  if  issued  at  the 

same  time;   otherwise,  within  twenty  days  after  its 
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I      receipt,  with  a  certificate  of  his  proceedings  indorsed 
I       thereon  or  attached  thereto. 


CHAPTER  V. 

RECEIVERS. 

SsenoN  564.  Appointment  of  Receiver. 

565.  Appointment  of  Receivers  upon  dissolution  of  corpora- 

tions. 

566.  Who  shall  not  be  appointed. 

567.  Oath  and  undertaking. 

568.  Powers  of  Receivers. 

569.  Investment  of  funds. 

664.  (§  143.)  A  Receiver  may  be  appointed  by  Appoint- 
the  Court  in  which  an  action  is  pending,  or  by  the  ReceiTor. 
Judge  thereof: 

1.  In  an  action  by  a  vendor  to  vacate  a  jfrandulent 
purchase  of  property,  or  by  a  creditor  to  subject  any 
property  or  fund  to  his  claim,  or  between  partners  or 
others  jointly  owning  or  interested  in  any  property  or 
fiind,  on  the  application  of  the  plaintiff,  or  of  any  party 

•whose  right  to  or  interest  in  the  property  or  fund,  or 
the  proceeds  thereof,  is  probable,  and  where  it  is  shown 
that  the  property  or  fund  is  in  danger  of  being  lost, 
removed,  or  materially  injured; 

2.  In  an  action  by  a  mortgagee  for  the  foreclosure 
of  his  mortgage  and  sale  of  the  mortgaged  property, 
where  it  appears  that  the  .mortgaged  property  is  in 
danger  of  being  lost,  removed,  or  materially  injured, 
or  that  the  condition  of  the  mortgage  has  not  been 
performed,  and  that  the  property  is  probably  insuffi- 
cient to  discharge  the  mortgage  debt; 

3.  After  judgment,  to  carry  the  judgment  into  effect; 

4.  After  judgment,  to  dispose  of  the  property  accord- 
ing to  the  judgment,  or  to  preserve  it  during  the  pen- 
dency of  an  appeal,  or  in  proceedings  in  aid  of  execu- 
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tion,  when  an  execution  has  been  returned  unsatisfied, 
or  when  the  judgment  debtor  refuses  to  apply  hie 
property  in  satisfaction  of  the  judgment; 

5.  In  the  cases  when  a  corporation  has  been  dis- 
solved, or  is  insolvent,  or  in  imminent  danger  of  insol- 
vency, or  has  forfeited  its  corporate  rights; 

6.  In  all  other  cases  where  Receivers  have  hereto- 
fore been  appointed  by  the  usages  of  Courts  of  equity. 

Appoint-         565.    Upon  the  dissolution  of  any  corpoi:ation,  the 

inont  of 

Receiyers     District  Court  of  the  county  in  which  the  corporation 

upon     ^  •'  -"^ 

©"oorpori  carries  on  its  business,  or  has  its  principal  place  of 
^^^'  business,  on  application  of  any  creditor  of  the  corpo- 
ration, or  of  any  stockholder  or  member  thereof,  may 
appoint  one  or  more  persons  to  be  receivers  or  trustees 
of  the  corporation,  to  take  charge  of  the  estate  and 
effects  thereof,  and  to  collect  the  debts  and  property 
due  and  belonging  to  the  corporation,  and  to  pay  the 
outstanding  debts  thereof  and  to  divide  the  moneys 
and  other  property  that  shall  remain  over,  among  the 
stockholders  or  members. 

Who  shall        566.    No  party,  or  attorney,  or  person  interested 
appointed,    in  an  action,  can  be  appointed  receiver  therein. 

Oath  and         567.     Before  entering  upon  his  duties,  the  receiver 

undortak- 

ing.  must  be  sworn  to  perfonn  them  feithfully,  and  with 

one  or  more  sureties,  approved  by  the  Court  or  Judge, 
execujte  an  undertaking  to  such  person,  and  in  such 
sum  as  the  Court  or  Judge  may  direct,  to  the  effect 
that  hQ  will  faithfully  discharge  the  duties  of  receiver 
in  the  action,  and  obey  the  orders  of  the  Court  therein. 

Powewof        568.    The  receiver  has,  under  the  control  of  the 

Rooeiyen. 

Court,  power  to  bring  and  defend  actions  in  his  own 
name,  as  receiver;  to  take  and  keep  possession  of  the 
property,  to  receive  rents,  collect  debts,  to  compound 
for  and  compromise  the  same,  to  make  transfers,  and 
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generally  to  do  such  acts  respecting  the  property  as 
the  Court  may  authorize. 

569.    Funds  in  the  hands  of  a  receiver  may  be  inyeatment 

of  fundB. 

invested  upon  .interest,  by  order  of  the  Court;  but  no 
such  order  can  be  made,  except  upon  the  consent  of. 
all  the  parties  to  the  action. 


CHAPTER  VI. 

DEPOSIT   IN    COURT. 


Section  572.  Deposit  in  Court. 

573.  Money  paid  to  Clerk  must  be  deposited  with  County 

Treasurer. 

574.  Manner  of  enforcing  the  order. 

672.  (§  142.)     When  it  is  admitted  by  the  plead-  Deposit  in 
ing,  or  shown  upon  the  examination  of  a  party,  that 

he  has  in  his  possession  or  under  his  control  any  money 
or  other  thing  capable  of  delivery,  which,  being  the 
subject  of  litigation,  is  held  by  him  as  trustee  for 
another  party,  or  which  belongs  or  is  due  to  another 
party,  the  Court  may  order  the  same,  upon  motion,  to 
be  deposited  in  Couii;  or  delivered  to  such  party,  upoi^ 
such  conditions  as  may  be  just,  subject  to  the  further 
direction  of  the  Court. 

673.  If  the  money  is  deposited  in  Court  it  must  MoDOFpaid 
be  paid  to  the  Clerk,  who  must  deposit  it  with  the  ™«^}>« 
County  Treasurer,  by  him  to  be  held  subject  to  the  J^^ty 
order  of  the  Court.     For  the  safe  keeping  of  the  ^'^'^«««- 
money  deposited  with  him  the  Treasurer  is  liable  on 

his  official  bond. 

574.    Whenever,  in  the  exercise  of  its  authority,  Manner  of 
a  Court  has  ordered  the  deposit  or  delivery  of  money,  SewSf. 
or  other  thing,  and  the  order  is  disobeyed,  the  Court, 
beside  punishing  the  disobedience,  may  make  an  order 
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requiring  the  Sheriff  to  take  the  money,  or  thing,  and 
deposit  or  deliver  it  in  conformity  with  the  direction 
of  the  Court. 


TITLE  YIII. 

OF  THE  TRIAL  AND  JUDGMENT  IN  CIVIL  ACTIONS. 

Chapter    I.  Judgment  in  general. 

n.  Judgment  upon  failure  to  answer, 
rCL  Issues — l^he  mode  of  trial  and  post- 
ponements. 
TV.  Trial  by  jury. 
V.  Ih'ial  by  the  Court. 
VI.  Of  references  and  trials  by  referees. 
Vii.  Provisions  relating  to  trials  in  general. 
VJLLL.  ITie    manner    of  giving  and    entering 
judgment. 


CHAPTER  I. 


Jndtfiiifliit 
defined. 


Judgment 
may  be  for 


^  JUDGMENT   IN   GENERAL. 

Sectiok  677.  Judgment  defined. 

678.  Judgment  may  be  for  or  against  one  of  the  parties. 

679.  Judgment  may  be  against  one  party  and  action  pro- 

ceed as  to  others. 

680.  The  relief  to  be  awarded  to  the  plaintiff. 

681.  Action  may  be  dismissed  or  nonsuit  entered. 

682.  All  other  judgments  are  on  the  merits. 

i 

577.  (§  144.)  A  judgment  is  the  final  determina- 
tion of  the  rights  of  the  parties  in  an  action  or  pro- 
ceeding. 


578.   .(§  145.)     Judgment  may  be   given  for  or 
wl[gaiiiJt'    against  one  or  more  of  several  plaintiffs,  and  for  or 

one  of  the        °  ^  ' 

vx^m.       against  one  or  more  of  several  defendants;  and  it  may, 
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when  the  justice  of  the  case  requires  it,  determine 
the  ultimate  rights  of  the  parties  on  each  side,  as  be- 
tween themselves. 

679.     (§  146.)     In  an  action  against  several  defend-  Judgment 

xua^  be 

ants,  the  Court  may,  in  its  discretion,  render  judgment  *fj}?*nd*^ 
against  one  or  more  of  them,  leaving  the  action  to  pro-  JrocMdaa 
ceed  against  the  others,  whenever  a  several  judgment  ^  ^^^"' 
is  proper. 

580.  (§  147.)     The  relief  granted  to  the  plaintiflf,  ThereUef 
if  there  be  no  answer,  cannot  exceed  that  which  he  awarded 
shall  have  demanded  in  his  complaint;  but  in  any  other  p1"»*»^ 
case,  the  Court  may  grant  him  any  relief  consistent 

with  the  case  made  by  the  complaint  and  embraced 
within  the  issue. 

581.  (§  148.)     An  action  may  be  dismissed,  or  a  Action 

,  '  may  be 

judgment  of  nonsuit  entered,  in  the  following  cases:       dismissed 

•^      o  7  o  or  nonsuit 

1.  By  the  plaintiff  himself,  at  any  time  before  trial,  ^^^^ 
upon  the  payment  of  costs,  if  a  counter  claim  has  not 

been  made.  If  a  provisional  remedy  has  been  allowed, 
the  undertaking  must  thereupon  be  delivered  by  the 
Clerk  to  the  defendant,  who  may  have  his  action 
thereon; 

2.  By  either  party,  upon  the  written  consent  of  the 
other; 

3.  By  the  Court,  when  the  plaintift'  fails  to  appear 
on  the  trial,  and  the  defendant  appears  and  asks  for 
the  dismissal; 

4.  By  the  Court,  when,  upon  the  trial,  and  before 
the  final  submission  of  the  case,  the  plaintiff  aban- 
dons it; 

5.  By  the  Court,  upon  motion  of  the  defendant, 
when,  upon  the  trial,  the  plaintiff  fails  to  prove  a 
sufficient  case  for  the  jury. 

The  dismissal  mentioned  in  the  first  two  sub- 
divisions is  made  by  an  entry  in  the  Clerk's  register. 
Judgment  may  thereupon  be  entered  accordingly. 
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AU  other         682.     (§  149.)     In  every  case,  other  than  those 

judgments  V^  /  J  ) 

meriS.^*    mentioned  in  the  last  section,  judgment  must  be  ren- 
dered on  the  merits. 


CHAPTER  n. 


In  what 
eases 
judgment 
may  be  had 
upon  the 
fiulure 
of  the 
defendant 
to  answer. 


JUDGMENT   UPON   FAILURE   TO  ANSWER. 

Section  585.  In  what  cases  judgment  may  be  had  upon  the  failure 

of  the  defendant  to  answer. 

585.  (§  150.)  Judgment  may  be  had,  if  the  de- 
fendant fail  to  answer  the  complaint,  as  follows: 

1.  In  an  action  arising  upon  contract  for  the  recov- 
ery of  money  or  damages  only,  if  no  answer  has  been 
filed  with  the  Clerk  of  the  Court  within  the  time 
specified  in  the  summons,  or  such  further  time  as  may 
have  been  granted,  the  Clerk,  upon  application  of  the 
plaintiff*,  must  enter  the  default  of  the  defendant,  and 
immediately  thereafter  enter  judgment  for  the  amount 
specified  in  the  summons,  including  the  costs,  against 
the  defendant,  or  against  one  or  more  of  several  defend- 
ants, in  the  cases  provided  for  in  Section  414; 

2.  In  other  actions,  if  no  answer  has  been  filed  with 
the  Clerk  of  the  Court  within  the  time  specified  in 
the  summons,  or  such  further  time  as  may  have  been 
granted,  the  Clerk  must  enter  the  default  of  the  de- 
fendant; and  thereafter  the  planitiff"  may  apply  at  the 
first  or  any  subsequent  term  of  the  Court  for  the  relief 
demanded  in  the  complaint.  If  the  taking  of  an  ac- 
count, or  the  proof  of  any  fact,  is  necessary  to  enable 
the  Court  to  give  judgment,  or  to  carry  the  judgment 
into  effect,  the  Court  may  take  the  account  or  hear 
the  proof;  or  may,  in  its  discretion,  order  a  reference 
for  that  purpose.  And  where  the  action  is  for  the. 
recovery  of  damages,  in  whole  or  in  part,  the  Coui-t 
may  order  the  damages  to  be  assessed  by  a  jury;  or 
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if,  to  determine  the  amount  of  damages,  the  examina-  Same. 
tion  of  a  long  account  be  involved,  by  a  reference  as 
above  provided; 

8.  In  actions  where  the  service  of  the  summons  was 
by  publication,  the  plaintiff,  upon  the  expiration  of 
the  time  for  answering,  may,  upon  proof  of  the  pub- 
lication, and  that  no  answer  has  been  filed,  apply  for 
judgment;  and  the  Court  must  thereupon  require  proof 
to  be  made  of  the  demand  mentioned  in  the  com- 
plaint; and  if  the  defendant  be  not  a  resident  of  the 
State,  must  require  the  plaintiff  or  his  agent  to  be 
examined  on  oath  respecting  any  payments  that  have 
been  made  to  the  plaintiff,  or  to  any  one  for  his  use, 
on  account  of  such  demand,  and  may  render  judgment 
for  the  amount  which  he  is  entitled  to  recover. 


CHAPTER  m. 

ISSUES — THE   MODE   OP   TRIAL   AND   POSTPONEMENTS. 

SxcnoN  588.  Issue  defined,  and  the  different  kinds. 

589.  Issue  of  law,  how  raised. 

590.  Issue  of  fact,  how  raised. 

591.  Issue  of  law,  how  tried. 

592.  Issue  of  fact,  how  tried.    When  issues  both  of  law  and 

fact,  the  former  to  be  first  disposed  of. 

593.  Clerk  must  enter  causes  on  the  calendar,  to  remain  until 

disposed  of. 

594.  Parties  may  bring  issue  to  trial. 

595.  Motion  to  postpone  a  trial  for  absence  of  testimony, 

requisites  of. 

596.  In  cases  of  adjournment  a  party  may  have  the  testi- 

mony  of  any  witness  taken. 

588.    (§  151.)    Issues  arise  upon  the  pleadings  when  i^me 
a  tact  or  a  conclusion  of  law  is  maintained  by  the  one  »pd  the 

•^  different 

party  and  is  controverted  by  the  other.    They  are  of  ^^°^- 
two  kinds: 

1.  Of  law;  and, 

2.  Of  fact. 
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Issue  of  689.    (§  152.)    An  issue  of  law  arises  upon  a  demur- 

raised.        rer  to  the  complaint  or  answer,  or  to  some  part  tnereoi. 


Issue  of 
fact,  how 
raised. 


Issue  of 
law.  how 
tried. 


Issue  of 
fact,  how 
tried. 
When 
issues  both 
of  law 
and  fact, 
the  former 
to  be  first 
disposed  of. 


590.  (§  153.)     An  issue  of  fact  arises: 

1.  Upon  a  material  allegation  in  the  complaint  con- 
troverted by  the  answer;  and, 

2.  Upon  new  matters  in  the  answer,  except  an  issue 
of  law  is  joined  thereon. 

591.  (§  154.)  An  issue  of  law  must  be  tried  by 
the  Court,  unless  it  is  referred  upon  consent. 

592.  (§  155.)  An  issue  of  fact  must  be  tried  by  a 
jury,  unless  a  jury  trial  is  waived,  or  a  reference  be 
ordered,  as  provided  in  this  Code.  Where  there  are 
issues  both  of  law  and  feet,  the  issue  of  law  must  be 
first  disposed  of. 


Clerk  must       593.     (§  156.)     The  Clerk  iriust  enter  causes  upon 

enter  \^  j  r 

causes        the  Calendar  of  the  Court  according  to  the  date  of 

on  the  o 

torwnS     issue.     Causes  once  placed  on  the  calendar  for  a  gen- 
dSposedof:  eral  or  special  term,  if  not  tried  or  heard  at  such  term, 

must  remain  upon  the  calendar  from  Court  to  Court, 

until  finally  disposed  of. 


Parties 
may  bring 
issue  to 
trial. 


Motion  to 

postpone 

a  trial  for 

absence  of 

testimony, 

requisites 

of. 


594.  (§  157.)  Either  party  may  bring  an  issue  to 
trial,  or  to  a  hearing,  and  in  the  absence  of  the  adverse 
party,  unless  the  Court,  for  good  cause,  otherwise 
direct,  may  proceed  with  his  case,  and  take  a  dismis- 
sal of  the  action,  or  a  verdict,  or  judgment,  as  the 
case  may  require. 

595.  (§  158.)  A  motion  to  postpone  a  trial  on  the 
ground  of  the  absence  of  evidence  can  only  be  made 
upon  aflEidavit,  showing  the  materiality  of  the  evidence 
expected  to  be  obtained,  and  that  due  diligence  has 
been  used  to  procure  it.  The  Court  may  also  require 
the  moving  party  to  state,  upon  affidavit,  the  evidence 
which  he  expects  to  obtain;  and  if  the  adverse  party 
thereupon  admit  that  such  evidence  would  be  given, 
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and  that  it  be  considered  as  actually  given  on  the 
trial,  or  offered  and  overruled  as  improper,  the  trial 
must  not  be  postponed. 

596.     (§  664.)     The  party  obtaining  a  postpone-  in  ewes  of 
ment  of  a  trial  in  any  Court  of  record  must,  if  required  ™rty  may 
by  the  adverse  party,  consent  that  the  testimony  of  tellfmo^y 
any  witness  of  such  adverse  party,  who  is  in  attend-  wUnSa 
ance,  be  then  taken  by  deposition  before  a  Judge  or 
Clerk  of  the  Court  in  which  the  case  is  pending,  or 
before  such  Notary  Public  as  the  Court  may  indicate, 
which  must  accordingly  be  done;  and  the  testimony 
80  taken  may  be  read  on  the  trial,  with  the  same 
effect,  and  subject  to  the  same  objections,  as  if  the 
witnesses  were  produced. 


CHAPTER  IV. 

TRIAL   BY  JURY. 


AbTICLX     I.  FOBMATION  OF  JITBT. 

II.  Conduct  of  thz  tbial. 
m.  Thx  yxbdict. 


AETICLE  I. 

FOBMATION  OF  THB  JTTBY. 

SxcnoN  600.  Jury,  how  drawn. 

•         601.  GhaUenges.    Each  party  entitled  to  four  peremptory 
challenges. 

602.  Grounds  of  challenge. 

603.  Challenges,  how  tried. 

604.  Jury  to  he  sworn. 

600.     (§  159.)     When  the  action  is  called  for  trial  jury,  how 
by  jury,  the  Clerk  must  draw  from  the  trial  jury  box 
of  the  Court  the  ballots  containing  the  names  of  the 
jurors,  until  the  jury  is  completed,  or  the  ballots  are 
exhausted. 
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ChaUengea.       601.     (§   161.)     Either  party  may  challenge  the 

jurors,  bat  where  there  are  several  parties  on  either 

side,  they  must  join  in  a  challenge  before  it  can  be 

Each  party  loaekde.    The  challenges  are  to  individual  jurors,  and 

four      '°    are  either  peremptory  or  for  cause.     Each  party  is 

peremptory         .•>i-ii/» 

chaUenges.   entitled  to  four  peremptory  challenges. 

Grounds  of  602.  (§  162.)  Challenges  for  cause  may  be  taken 
on  one  or  more  of  the  following  grounds: 

1.  A  want  of  any  of  the  qualifications  prescribed  by 
this  Code  to  render  a  person  competent  as  a  juror; 

2.  Consanguinity  or  affinity,  within  the  third  degree, 
to  any  party; 

3.  Standing  in  the  relation  of  guardian  and  ward, 
master  and  servant,  employer  and  clerk,  or  principal 
and  agent,  to  either  party,  or  being  a  member  of  the 
femily  of  either  party,  or  a  partner  in  business  with 
either  party,  or  surety  on  any  bond  or  obligation  for 
either  party; 

4.  Having  served  as  a  juror  or  been  a  witness  on  a 
previous  trial  between  the  same  parties,  for  the  same 
cause  of  action; 

6.  Interest  on  the  part  of  the  juror  in  the  event  of 
the  action,  or  in  the  main  question  involved  in  the 
action,  except  the  interest  of  the  juror  as  a  member 
or  citizen  of  a  municipal  corporation; 

6.  Having  formed  or  expressed  an  unqualified  opin- 
ion or  belief  as  to  the  merits  of  the  action; 

7.  The  existence  of  a  state  of  mind  in  the  juror 
evincing  enmity  against,  or  bias  to,  either  party. 

chaUenges,  603.  (§  163.)  Challenges  for  cause  must  be  tried 
by  the  Court.  The  juror  challenged  and  any  other 
person  may  be  examined  as  a  witness  on  the  trial  of 
the  challenge. 


Jury  to  be        604.     (§160.)     As  soou  as  the  jury  is  completed, 
an  oath  tnust  be  administered  to  the  juroi^s,  in  sub- 


sirorn. 


Code  of  Civil  Procedtirb.  157 

stance,  that  they  and  each  of  them  will  well  and  truly 

try  the  matter  in  issue  between ,  the  plaintift*,  and 

,  defendant,  and  a  true  verdict  render  according 

to  the  evidence. 


ARTICLE  II. 

CONDUCT  OF  THE  TRIAL.  / 

Section  607.  Order  of  proceeding  on  trial. 

GOB:  Charge  to  the  jury.    Court  must  ftimish  in  writing, 
upon  request,  the  points  of  law  contained  therein. 

609.  Special  instructions. 

610.  View  by  jury  of  the  premises. 

611.  Admonition  when  jury  permitted  to  separate. 

612.  Jury  may  take  with  them  certain  papers. 

613.  Deliberation  of  jury,  how  conducted. 

614.  May  come  into  Court  for  further  instructions. 

615.  Proceedings  in  case  a  juror  become  sick. 

616.  When  prevented  from  giving  verdict,  the  cause  may  be 

again  tried. 

617.  While  jury  are  absent.  Court  may  adjourn  from  time 

to  time.    Sealed  verdict.     Final  adjournment  dis- 
charges the  jury. 

618.  Verdict,  how  declared.    Form  of.    Polling  the  jury. 

619.  Proceedings  when  verdict  is  informal. 

607.  "When  the  jury  has  been  sworn,  the  trial  must  order  of 
proceed  in  the  following  order,  unless  the  Judge,  for  on  trial, 
special  reasons,  otherwise  directs: 

1.  The  plaintiff,  after  stating  the  issue  and  his  case, 
must  produce  the  evidence  on  his  part; 

2.  The  defendant  may  then  open  his  defense,  and 
offer  his  evidence  in  support  thereof ; 

3.  The  parties  may  then  respectively  offer  rebutting 
evidence  only,  unless  the  Court,  for  good  reason,  in 
furtherance  of  justice,  permit  them  to  offer  evidence 
upon  their  original  case;  % 

4.  When  the  evidence  is  concluded,  unless  the  case 
is  submitted  to  the  jury  on  either  side  or  on  both  sides 
without  argument,  the  plaintiff  must  commence  and 
may  conclude  the  argument; 
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Charge  to 
the  jury. 


Court  mast 
furnish  in 
writing, 
upon 
request, 
the  points 
of  law 
contained 
therein. 


Special  in- 
structions. 


View  by 
jury  of  the 
premises. 


Admoni- 
tion  when 
jury 

permitted 
to  separate. 


5.  If  several  defendants,  having  separate  defenses, 
appear  by  difterent  counsel,  the  Court  must  determine 
their  relative  order  in  the  evidence  and  argument; 

6.  The  Court  may  then  charge  the  juiy. 

608.  (§  165.)  In  charging  the  juiy  the  Court  may 
state  to  them  all  matters  of  law  which  it  thinks  neces- 
sary for  their  information  in  giving  their  verdict;  and, 
if  it  state  the  testimony  of  the  case,  it  must  inform  the 
jury  that  they  are  the  exclusive  judges  of  all  questions 
of  fact.  The  Court  must  furnish  to  either  party,  at 
the  time,  upon  request,  a  statement  in  writing  of  the 
points  of  law  contained  in  the  charge,  or  sign,  at  the 
time,  a  statement  of  such  points  prepared  and  sub- 
mitted by  the  counsel  of  either  party. 

609.  "Where  either  party  asks  special  instructions 
to  be  given  to  the  jury,  the  Court  must  either  g'ive 
such  instruction,  as  requested,  or  refuse  to  do  so,  or 
give  the  instruction  with  a  modification,  in  such  man- 
ner that  it  may  distinctly  appear  what  instructions 
were  given  in  whole  or  in  part. 

610.  When,  in  the  opinion  of  the  Court,-  it  is 
proper  for  the  jury  to  have  a  view  of  the  property 
which  is  the  subject  of  litigation,  or  of  the  place  in 
which  any  material  fact  occurred,  it  may  order  them 
to  be  conducted,  in  a  body,  under  the  charge  of  an 
officer,  to  the  place,  which  shall  be  shown  to  them  by 
some  person  appointed  by  the  Court  for  that  purpose. 
While  the  jury  are  thus  absent,  no  person,  other  than 
the  person  so  appointed,  shall  speak  to  them  on  any 
subject  connected  with  the  trial. 

611.  If  the  jury  are  pemiitted  to  separate,  either 
during  the  trial  or  after  the  case  is  submitted  to  them, 
they  shall  be  admonished  by  the  Court  that  it  is  their 
duty  not  to  converse  with,  or  suffer  themselves  to  be 
addressed  by  any  other  pei'sou,  on  any  subject  of  the  ( 
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trial,  and  that  it  is  their  duty  not  to  form  or  express  an 
opinion  thereon  until  the  case  is  finally  submitted  to 
them. 

612.  (§  167.)     Upon  retiring  for  deliberation  the  Jorymay 
jary  may  take  with  them  all  papers  which  have  been  ^J^j^ 
received  aa  evidence  in  the  cause,  except  depositions,  p*p®"* 
or  copies  of  such  papers  as  ought  not,  in  the  opinion 

of  the  Court,  to  be  taken  from  the  person  having 
them  in  possession;  and  they  may  also  take  with  them 
notes  of  the  testimony  or  other  proceedings  on  the 
trial,  taken  by  themselves  or  any  of  them,  but  none 
taken  by  any  other  person. 

613.  (§  166.)     When  the  case  is  finally  submitted  Deiibera- 

^  ^  "^  tion  of 

to  the  jury,  they  may  decide  in  Court  or  retire  for  ^go^ducted. 
deliberation.  If  they  retire,  they  must  be  kept 
together,  in  some  convenient  place,  under  charge  of 
an  officer,  until  they  agree  upon  a  verdict  or  are  dis- 
charged by  the  Court.  Unless  by  order  of  the  Court, 
the  officer  having  them  under  his  charge  must  not 
suffer  any  communication  to  be  made  to  them,  or* 
make  any  himself,  except  to  ask  them  if  they  are 
agreed  upon  their  verdict;  and  he  must  not,  before 
their  verdfct  is  rendered,  communicate  to  any  person 
the  state  of  their  deliberations,  or  the  verdict  agreed 
upon. 

614.  (§  168.)     After  the    jury  have    retired    for  May  come 

^        .  .  into  Court 

deliberation,  if  there  be  a  disajsrreement  between  them  for  further 

'  o  ipBtruo- 

as  to  any  part  of  the  testimony,  or  if  they  desire  to  be  *^**'^*- 
informed  of  any  point  of  law  arising  in  the  cause, 
they  may  require  the  officer  to  conduct  them  into 
Court.  Upon  their  bein^^  brought  into  Court,  the 
information  required  must  be  given  in  the  presence  o^ 
or  after  notice  to,  the  parties  or  counsel. 

615.  (§  164.)     If,  after  the  impaneling  of  the  jury, 
and  before  verdict,  a  juror  become  sick,  so  as  to  be 


1 
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becomes 
sick. 
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unable  to  perform  his  duty,  the  Court  may  order  Mm 
to  be  discharged.  In  that  case  the  trial  may  proceed 
with  the  other  jurors,  or  another  juror  may  be  sworn 
and  the  trial  begin  anew;  or  the  jury  may  be  dis- 
charged, and  a  new  jury  then  or  afterwards  impaneled. 

When  616.     (§  169.)     In  all  cases  where  the  jury  are  dis- 

prerentod  .  _    ^  .    ,  i-         i 

from  giviog  charged,  or  prevented  from  giving  a  verdict,  by  rear 
be"a|ain*^  SOU  of  accidcut  or  othcr  cause,  during  the  progress  of 
^^         the  trial,  or  after  the  cause  is  submitted  to  them,  the 

action  may  be  again  tried  imnaediately,  or  at  a  fiiture 

time,  as  the  Court  may  direct. 


While  July 
are  absent. 
Court  may 
adjourn 
from  time 
to  time. 


Sealed 
verdict. 


Final 
adjourn- 
ment 
discharges 
the  jury. 


Verdict, 

how 

declared. 


Form  of. 


Polling  the 
jury. 


617.  (§  170.)  While  the  jury  are  absent  the 
Court  may  adjourn  from  time  to  time,  in  respect  to 
other  business;  but  it  is  nevertheless  open  for  every 
purpose  connected  with  the  cause  submitted  to  the 
jury,  until  a  verdict  is  rendered  or  the  jury  discharged. 
The  Court  may  direct  the  jury  to  bring  in  a  sealed 
verdict,  at  the  opening  of  the  Court,  in  case  of  an 
agreement  during  a  recess  or  adjournment  for  the  day. 
^  final  adjournment  of  the  Court  for  the  term  dis- 
charges the  jury. 

618.  (§  171.)  When  the  jury  have  agreed  upon 
their  verdict,  they  must  be  conducted  into  Court,  their 
names  called  by  the  (^lerk,  and  the  verdict  rendered 
by  their  foreman.  The  verdict  must  be  in  writing, 
signed  by  the  foreman,  and  must  be  read  by  the  Clerk 
to  the  jury,  and  the  inquiry  made  whether  it  is  their 
verdict.  If  any  juror  disagrees,  they  must  be  sent 
out  again;  but  if  no  disagreement  .,be  expressed,  and 
neither  party  requires  the  jury  to  be  polled,  the  ver- 
dict is  complete  and  the  ^ry  discharged  from  the 
case.  Either  party  may  require  the  jury  to  be  polled, 
which  is  done  by  the  Court  or  Clerk  asking  each  juror 
if  it  is  his  verdict.  If  any  one  answer  in  the  negative, 
the  jury  must  again  be  sent  out. 
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619.     (§  172.)     When  the  verdict  is  announced,  if  Procood- 

.    .     •    /»  1  "***  when 

it  18  informal  or  insufficient,  in  not  coverins:  the  issue  yerdictia 

'  ^  informal. 

Bubmitted,  it  may  be  corrected  by  the  jury  under  the 
advice  of  the  Court,  or  the  jury  may  be  again  sent 
out. 


ARTICLE  ni. 

THE  VERDICT. 

SscnoK  624.  General  and  special  yerdicts  defined. 

625.  When  a  general  or  special  verdict  may  be  rendered. 

626.  Verdict  in  actions  for  recovery  of  money  or  on  estab- 

lishing counter  claim. 

627.  Verdict  in  actions  for  the  recovery  of  specific  personal 

property. 

628.  Entry  of  verdict. 

624.  (§  174.)     The  verdict  of  a  jury  is  either  gen-  oenerai 

.         and  special 

eral  or  special.  A  general  verdict  is  that  by  which  J«g^^ 
they  pronounce  generally  upon  all  or  any  of  the  issues, 
either  in  &vor  of  the  plaintiff  or  defendant;  a  special 
verdict  is  that  by  which  the  jury  find  the  fects  only, 
leaving  the  judgment  to  the  Court.  The  special  ver- 
dict must  present  the  conclusions  of  fact  as  established 
by  the  evidence,  and  not  the  evidence  to  prove  them; 
and  those  conclusions  of  fact  must  be  so  presented  as 
that  nothing  shall  remain  to  the  Court  but  to  draw 
from  them  conclusions  of  law. 

625.  (§  175.)     In  an  action  for  the  recovery  of  When  a 

general 

money  only,  or  specific  real  property,  the  jury,  in  or  special 
their  discretion,  may  render  a  general  or  special  ver-  JJ^e^ed. 
diet.  In  all  other  cases  the  Court  may  direct  the  jury 
to  find  a  special  verdict  in  writing  upon  all  or  any  of 
the  issues,  and  in  all  cases  may  instruct  them,  if  they 
render  a  general  verdict,  to  find  upon  particular  ques- 
tions of  fact,  to  be  stated  in  writing,  and  may  direct  a 
written  finding  thereon.  The  special  verdict  or  find- 
ing must  be  filed  with  the  Clerk  and  entered  upon  the 

21* 
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minutes.  Where  a  special  findiog  of  facts  is  incon- 
sistent with  the  general  verdict,  the  former  controls 
the  latter,  and  the  Court  must  give  judgment  accord- 
ingly. 

Verdict  in       626.     (§  176.)    When  a  verdict  is  found  for  the 

actions  for  ^  ^  /*  o 

recovery  of  plaintift'  in  an  action  for  the  recovery  of  money,  or  for 

money  or       -^  ^  ^  7 

Sshki^**"     ^^^  defendant,  when  a  counter  claim  for  the  recovery 
SSJif'       of  money  is  established,  exceeding  the  amount  of  the 

plaintiff's  claim  as  established,  the  jury  must  also  find 

the  amount  of  the  recovery. 


Verdict  in 

actions 

for  the 

recovery 

of  specific 

personal 

property. 


Enti7of 
verdict. 


627.  (§  177.)  In  an  action  for  the  recovery  of 
specific  personal  property,  if  the  property  has  not 
been  delivered  to  the  plaintiff,  or  the  defendant,  by 
his  answer,  claim  a  return  thereof,  the  jury,  if  their 
verdict  be  in  favor  of  the  plaintiff,  or  if  being  in  favor 
of  the  defendant  they  also  find  that  he  is  entitled  to  a 
return  thereof,  must  find  the  value  of  the  property, 
and  may  at  the  same  time  assess  the  damages,  if  any 
are  claimed  in  the  complaint  or  answer,  which  the 
prevailing  party  has  sustained  by  reason  of  the  taking 
or  detention  of  such  property. 

628.  (§  178.)  Upon  receiving  a  verdict,  an  entry 
must  be  made  by  the  Clerk  in  the  minutes  of  the 
Court,  specifying  the  time  of  trial,  the  names  of  the 
jurors  and  witnesses,  and  setting  out  the  verdict  at 
length;  and  where  special  verdict  is  found,  either  the 
judgment  rendered  thereon,  or  if  the  case  bereserved 
for  argument  or  further  consideration,  the  order  thus 
reserving  it. 
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CHAPTER  V. 

TRIAL   BY  THE   COURT. 

Skction  633.  When  and  how  trial  by  jury  may  be  waived. 

632.  Upon  trial  by  Court  decision  to  be  in  writing?  and  filed 

within  twenty  days. 
683.  Facts  found  and  conclusions  of  law  must  be  separately 
stated.    Judgment  on. 

634.  Findings  may  be  waived,  how. 

635.  Finding,  how  prepared. 

636.  Proceedings  after  determination  of  issue  of  law. 

631.  (§  179.)     Trial  by  jury  may  be  waived  by  the  when  and.: 

1  .  .  /»  r»         -  •  •   •  how  trial 

several  parties  to  an  issue  of  fact,  in  actions  ansing  on  byjm 
contract,  and  with  the  assent  of  the  Court  in  other  waived, 
actions,  in  the  manner  following: 

1.  By  failing  to  appear  at  the  trial; 

2.  By  written  consent,  in  person  or  by  attorney, 
filed  with  the  Clerk; 

3.  By  oral  consent,  in  open  Court,  entered  in  the 
minutes. 

The  Court  may  prescribe   by  rule  what  shall  be 
deemed  a  waiver  in  other  cases. 

632.  Upon  the  trial  of  a  question  of  fact  by  the  upon  trial 
Court,  its  decision  must  be  given  in  writing  and  filed  decision 
with  the  Clerk  within  twenty  days  after  the  cause  is  J^Ji'*^,*! 
submitted  for  decision,  and  unless  the  decision  is  filed  twenty 
within  that  time  the  action  must  again  be  tried.  "^*' 

633.  In  ffivinff  the  decision,  the  facts  found  and  found  and 

.  oonduflions 

the   conclusions   of  law  must   be   separately   stated.  ^^^^\ 

^  •'  must  be 

Judgment  upon  the  decision  must  be  entered  accord-  JtSSi'^^ 
inglj.  Ji"^"* 

634.  Findings  of  fact  may  be  waived  by  the  sev-  Findings 
eral  parties  to  an  issue  of  fact:  wimred, 

how. 

1.  By  failing  to  appear  at  the  trial; 

2.  By  consent  in  writing,  filed  with  the  Clerk; 

3.  By  oral  consent  in  open  Court,  entered  in  the  - 
minutes. 


i 
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Findings,         635.    At  the  time  the   cause  is  submitted,  the 

now 

prepared.  Judge  may  direct  either  or  both  of  the  parties  to  pre- 
pare findings  of  facts,  unless  they  have  been  waived, 
and  when  so  directed,  the  party  must  within  two  days 
prepare  and  serve  upon  his  adversary,  and  submit 
to  the  Judge  such  findings,  and  may  within  two 
days  thereafter,  briefly  suggest  in  writing  to.  the 
Judge  why  he  desires  findings  upon  the  points  included 
within  the  findings  prepared  by  himself,  or  why  he 
objects  to  findings  upon  the  points  included  within  the 
findings  prepared  by  his  adversary.  The  Judge  may 
adopt,  modify,  or  reject  the  findings  so  submitted.  If, 
at  the  time  of  the  submission  of  the  cause,  the  Judge 
does  not  direct  the  preparation  of  findings,  or  if  none 
are  prepared  and  submitted  within  the  time  pre- 
scribed, or  those  prepared  are  rejected,  then  he  must 
himself  prepare  the  findings. 

Proceed-  636.     On  a  judgment  for   the    plaintiflF  upon  an 

ings  alter 

tiJnoF^aue  ^^sue  of  law,  he  may  proceed  in  the  manner  pre- 
of  law.  scribed  by  the  first  two  subdivisions  of  Section  585, 
upon  the  feilure  of  the  defendant  to  answer.  K  judg- 
ment be  for  the  defendant  upon  an  issue  of  law,  and 
the  taking  of  an  account,  or  the  proof  of  any  foct,  be 
necessary  to  enable  the  Court  to  complete  the  judg- 
ment, a  reference  may  be  ordered,  as  in  that  section 
provided. 


CHAPTER  VI. 

OF  REFERENCES  AND  TRIALS  BY  REFEREES. 

Sbction  638.  Reference  ordered  upon  agreement  of  parties,  in  what 

cases. 

639.  Reference  ordered  on  motion,  in  what  cases. 

640.  Number  of  referees,  qualifications,  etc. 

641.  Either  party  may  object.    Grounds  of  objection. 

642.  Objections,  how  disposed  of. 

643.  Referees  to  report  within  ten  daysu 
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SxcTiOK  644.  Effect  of  referee's  finding. 
645.  How  excepted  to,  etc. 

638.  (§  182.)     A  reference  may  be  ordered  upon  Roferenoo 
the  as:reenient  of  the  parties  filed  with  the  Clerk,  or  "pon 

or  7  a«freement 

entered  in  the  minutes:  ^whS"* 

1.  To  try  any  or  all  of  the  issues  in  an  action  or  °"^ 
proceeding,  whether  of  fact  or  of  law,  and  to  report  a 
finding  and  judgment  thereon; 

2.  To  ascertain  a  fact  necessary  to  enable  the  Court 
to  determine  an  action  or  proceeding. 

639.  (§  183.)     When  the  parties  do  not  consent,  Reference 

.  ordered  on 

the  Court  may,  upon  the  application  of  either,  or  of  moUonan 
its  own  motion,  direct  a  reference  in  the  following 
cases: 

1.  When  the  trial  of  an  issue  of  fact  requires  the 
examination  of  a  long  account  on  either  side;  in  which 
case  the  referees  may  be  directed  to  hear  and  decide 
the  whole  issue,  or  report  upon  any  specific  question  of 
feet  involved  therein; 

2.  When  the  taking  of  an  account  is  necessary  for 
the  information  of  the  Court  before  judgment,  or  for 
carrying  a  judgment  or  order  into  eflfect; 

3.  When  a  question  of  feet,  other  than  upon  the 
pleadings,  arises  upon  motion  or  otherwise,  in  any 
stage  of  the  action; 

4.  When  it  is  necessary  for  the  information  of  th^ 
Court  in  a  special  proceeding. 

640.  (§  184.)     A  reference  may  be  ordered  to  any  Number  of 

FefeTees 

person  or  persons,  not  exceeding  three,  agreed  upon  <^naiiiica- 

tionSf  oto. 

by  the  parties.  If  the  parties  do  not  agree,  the  Court 
or  Judge  must  appoint  one  or  more  referees,  not  ex- 
ceeding three,  who  reside  in  the  county  in  which  the 
action  or  proceeding  is  triable,  and  against  whom  there 
is  no  legal  objection,  or  the  reference  may  be  made  to 
a  Court  Commissioner  of  the  county  where  the  cause 
is  pending. 
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Either  641.      (§  185.)      Either  party  may  object  to  the 

oWect        appointment  of  any  person  as  referee,  on  one  or  more 

of  the  following  gi'ounds: 
Grpunda  of       1.  A  Want  of  any  of  the  qualifications  prescribed  by 

statute  to  render  a  person  competent  as  a  juror; 

2.  Consanguinity  or  aflBinity,  within  the  third  degree, 
to  either  party; 

3.  Standing  in  the  relation  of  guardian  and  ward, 
master  and  servant,  employer  and  clerk,  or  principal 
and  .agent,  to  either  party,  or  being  a  member  of  the 
family  of  either  party;  or  a  partner  in  business  with 
either  party;  or  being  security  on  any  bond  or  obliga- 
tion for  either  party; 

4.  Having  served  as  a  juror  or  been  a  witness  on 
any  trial  between  the  same  parties  for  the  same  cause 
of  action; 

6.  Interest  on  the  part  of  such  person  in  the  event 
of  the  action,  or  in  the  main  question  involved  in  the 
action; 

6.  Having  formed  or  expressed  an  unqualified  opin- 
ion or  belief  as  to  the  merits  of  the  action; 

7.  The  existence  of  a  state  of  mind  in  such  person 
evincing  enmity  against  or  bias  to  either  party. 

oWecUoM,       642.     (§  186.)     The  objections   taken  to  the  ap- 
disposedoi:  pointmcut  of  any  person  as  referee  must   be  heard 
and   disposed  of  by  the    Court.     Affidavits   may  be 
read  and  witnesses  examined  as  to  such  objections. 


Referees  643.     (§  187.)     The  referees  or  Commissioner  must 

withff        report  their  findings  in  writing  to  the  Court  within 

twenty  days  after  the  testimony  is  closed,  and  the 

fects  found  and  conclusions  of  law  must  be  separately 

stated  IJherein. 

Effect  of  644.    The  finding  of  the  referee  or  commissioner 

finding.        upon  the  whole  issue  must  stand  as  the  finding  of  the 

Court,  and  upon  filing  of  the  finding  with  the  Clerk  of 

the  Court,  judgment  may  be  entered  thereon  in  the 
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same  manner  as  if  the  action  had  been  tried  by  the 
Court. 

645.    The  findings  of  the  referee  or  commissioner  How 
may  be  excepted  to  and  reviewed  in  like  manner  as  if  to,  etc 
made  by  the  Court.    When  the  reference  is  to  report 
the  facts,  the  fijiding  reported  has  the  eflPect  of  a  spe- 
cial verdict. 


CHAPTER  Vn. 

PROVISIONS   RELATING  TO   TRIALS   IN   GENERAL. 

Article    I.  Exceptions. 
II.  New  Trials. 


ARTICLE  I. 

EXCEPTIONS. 

Section  646.  Exceptions  may  be  taken.    Time  when  taken,  etc. 

647.  What  deemed  excepted  to. 

648.  Exception,  form  of. 

649.  Exceptions  signed  by  Judge  and  filed  with  Clerk. 

650.  Exceptions  not  presented  at  time  of  raling.    Notice  to 

adverse  party,  how  settled  upon,  etc. 

651.  Exceptions  after  judgment,  etc. 

652.  When  exception  is  refused,  application  to  Supreme 

Court  to  prove  the  same,  etc. 

653.  Proceedings  where  Judge  ceases  to  hold  office. 

646.  Exceptions  may  be  taken  by  either  party  to  Ezeeptioiis 
any  ruling  or  decision  made  by  a  Court  or  Judge,  tak«n. 
either  before  or  after  judgment,  in  any  action  or  pro-  Time  when 
ceeding,  but,  except  in  the  cases  provided  for  in  the 

next  section,  must  be  taken  at  the  time  the  ruling  is 
made. 

647.  The  adverse  party  is  deemed  to  have  excepted  ^^^ 
to  the  verdict  of  the  jury,  or  the  final  decision  of  the  ^^^ 
Ck>urt  or  referee,  to  an  order  granting  or  refusing  a 

new  trial,  sustaining  or  overruling  a  demurrer,  striking 
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Exception, 
form  of. 


Exceptions 
Bigned  by 
Judge  and 
filed  with 
Clerk. 


Exceptions 
not 

presented 
at  time  of 
ruling. 


Notice  to 
adverse 
party,  how 
settled 
upon,  etc 


Exceptions 
after  judg- 
ment, etc. 


out  a  pleading  or  any  part  thereof,  granting  or  refusing 
a  continuance,  granting  or  refusing  to  change  the  place 
of  trial;  and  is  also  deemed  to  have  excepted  to  every 
order,  ruling,  or  proceeding  made  or  had  in  the  action 
or  proceeding,  either  before  or  after  judgment,  upon 
an  ex  parte  application. 

648.  (§  190.)  "No  particular  form  of  exception  is 
required.  The  objection  must  be  stated,  with  so  much 
of  the  evidence  or  other  matter  as  is  necessary  to 
explain  it,  and  no  more.  But  when  the  exception  is 
to  the  verdict  or  decision,  upon  the  grounds  of  the 
insuflS-ciency  of  the  evidence  to  sustain  it,  the  objection 
must  specify  the  particulars  in  which  such  evidence  is 
alleged  to  be  insuflB.cient. 

649.  A  bill  containing  the  exception  to  any  ruling 
may  be  presented  to  the  Judge  at  the  time  the  ruling 
is  made.  It  must  be  conformable  to  the  truth,  or  be 
at  the  time  corrected  until  it  is  so,  and  signed  by  the 
Judge,  and  filed  vdth  the  Clerk. 

650.  If  a  bill  is  not  presented  at  the  time  of  the 
ruling,  a  bill  containing  the  exceptions,  or  any  of  them, 
relating  to  any  ruling  had  up  to  the  time  of  the  entry 
of  judgment,  may,  upon  one  day's  notice  to  the  ad- 
verse party,  at  any  time  after  such  ruling  is  made,  and 
within  thirty  days  after  the  entry  of  judgment,  be 
presented  to  the  Judge  and  settled,  as  provided  in 
the  preceding  section. 

651.  A  bill  containing  the  exceptions  to  any  ruling 
made  after  judgment,  except  to  a  ruling  made  grant- 
ing  or  refusing  a  new  trial,  may  be  presented  to  the 
Judge  at  the  time  of  such  ruling,  and  be  settled  as 
provided  in  Section  649;  and,  if  not  so  presented, 
may,  upon  one  day's  notice,  and  at  any  time  after,  and 
within  ten  days  of,  such  ruling,  be  presented  and 
settled  as  in  such  section  provided. 
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662.    If  the  Judffe  in  any  case  refuse  to  allow  an  when. 

^  •^  exception 

exception  in  accordance  with  the   facts,   the  party  jfppHcatiJn 
desiring  the  bill  settled  may  apply  by  petition  to  the  couit'to™** 
Supreme  Court  to  prove  the  same.     The  application  Sime%ta 
may  be  made  in  the  mode  and  manner,  and  under 
such  regulations  as  that  Court  may  prescribe;  and  the 
bill,  when  proven,  must   be   certified  by  the  Chief 
Justice  as  correct,  and  filed  with  the  Clerk  of  the 
Court  in  which  the  action  was  tried,  and  when  so  filed 
it  has  the  same  force  and  effect  as  if  settled  by  the 
Judge  who  tried  the  cause. 

653.     If  the  Judffe  who  presided  at  the  trial  ceases  Proceed- 

ioKS  where 

to  hold  ofl5.ce  before  the  bill  is  tendered  or  settled,  he  Judge 

'  ceases  to 

may,  nevertheless,  settle  such  bill,  or  the  party  may,  ^^^^  °®*^®- 
as  provided  in  the  preceding  section,  apply  to  the 
Supreme  Court  to  prove  the  same. 


ARTICLE    II. 


KSW  TBIAL8. 


Section  656.  New  trial  defined. 

657.  When  a  new  trial  may  be  f^nted. 

658.  On  what  papers  moved  for, 

659.  Notice  of  motion,  upon  whom  served  and  what  to  con- 

tain. 

660.  Motion  to  be  heard  at  the  time  specified,  or  dismissed. 

661.  Judge  to  make  statement  on  decision  of  the  motion. 

This  statement  to  constitute  bill  of  exception. 

656.  (§  192.)     A  new  trial  is  a  reexamination  of  New  tnai 

,  -  delined. 

an  issue  of  fact  in  tlie  same  Court  after  a  trial  and 
decision  by  a  jury  or  Court,  or  by  referees. 

657.  (§  193.)     The  former  verdict  or  other  decis-  when  a 
ion  may  be  vacated  and  a  new  trial  granted,  on  the  ™*y^ 
application  of  the   party  aggrieved,  for  any  of  the 
following  causes,  materially  aftecting  the  substantial 
rights  of  such  party: 

22  * 
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Same.  1.  Irregularity  in  the  proceedings  of  the  Court,  jury, 

or  adverse  party,  or  any  order  of  the  Court  or  abuse 
of  discretion  by  which  either  party  was  prevented  from 
having  a  fiiir  trial ; 

2.  Misconduct  of  the  jury;  and  whenever  any  one 
or  more  of  the  jurors  have  been  induced  to  assent  to 
any  general  or  special  verdict,  or  to  a  finding  on  any 
question  submitted  to  them  by  the  Court,  by  a  resort 
to  the  determination  of  chance,  such  misconduct  may 
be  proved  by  the  affidavit  of  any  one  of  the  jurors; 

3.  Accident  or  surprise,  which  ordinary  prudence 
could  not  have  guarded  against; 

4.  Newly  discovered  evidence,  material  for  the  party 
making  the  application,  which  he  could  not,  with 
reasonable  diligence,  have  discovered  and  produced  at 
the  trial; 

5.  Excessive  damages,  appearing  to  have  been  given 
under  the  influence  of  passion  or  prejudice; 

6.  Insufficiency  of  the  evidence  to  justify  the  ver- 
dict or  other  decision,  or  that  it  is  against  law; 

7.  Error  in  law,  occurring  at  the  trial  and  excepted 
to  by  the  party  making  the  appUcation. 

On  what  658.    When  the  appUcation  is  made  for  a  cause 

papers 

moved  for.  mentioned  in  the  fifth,  sixth,  and  seventh  subdivisions 
of  the  last  section,  it  is  made  upon  bills  of  exception 
on  file;  for  any  other  cause  it  is  made  upon  affidavit. 
If  the  application  is  made  upon  affidavits,  the  affida- 
vits of  the  moving  party  must  be  filed  with  the  Clerk 
and  served  upon  the  adverse  party,  within  twenty-five 
days  after  the  verdict  or  decision  is  made.  The 
adverse  party  may  file  counter  affidavits  within  five 
days  thereafter,  and,  upon  leave  of  the  Court  or  Judge, 
the  moving  party  may  within  five  days  file  affidavits 
in  rebuttal. 

659.  The  party  intending  to  move  for  a  new  trial 
must,  within  thirty  days  after  the  decision  or  verdict, 
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file  with  tlie  Clerk  and  serve  upon  the  adverse  party  a  Notice  of 

motion, 

notice  of  his  intention,  desimatine  therein  ffenerally  ^^poo  wnom 

^  o  o  Q  J    Berved,  and 

the  grounds  upon  which  the  motion  will  be  made,  and  ^onuin. 
the  time  and  place  at  which  it  will  be  brought  on  for 
hearing.     The  time  designated  must  be  not  less  than 
ten  nor  more  than  twenty  days  after  service  of  the 
notice. 

660.  At  the  time  specified  in  the  notice,  or  at  Motion  to 
such  other  time  as  the  Court  or  Jud^e  may  adiourn  the  time 

^  ^        J  specified,  or 

the  hearing  to,  not  exceeding  ten  days,  the  motion  dismissed, 
must  be  heard.  If  the  moving  party  fail  to  appear  at 
either  time  it  must  be  dismissed,  and  the  case  will 
stand  as  though  no  motion  had  ever  been  noticed  or 
made.  K  heard  by  the  Court  or  Judge,  it  must  be 
decided  within  ten  days  after  the  hearing. 

661.  The   Court  or  Judge   deciding  the  motion  judge  to 
must  immediately  thereafter  file  with  the  Clerk  of  the  statement 

"  ,   ^  on  decision 

Court  a  statement  in  writing,  under  his  hand,  con-  ^^^^^ 
taining: 

1.  The  name  of  the  Court  and  title  of  the  cause; 

2.  A   reference  to  all   pleadings,   papers,   bills   of 
exception,  and  aflidavits  used  on  the  motion; 

3.  A  statement  that  the  pleadings,  etc.,  so  referred 
to  are  made  part  of  the  statement; 

4.  The  decision  of  the  Court  on  the  motion; 

5.  The  grounds  upon  which  the  decision  rests; 

6.  A  statement  that  the  party  against  whom  the 
decision  is  rendered  excepts  to  the  decision. 

And  the  statement  so  made  and  filed  constitutes  and  This 
has  all  the  force  and  effect  of  a  bill  of  exception  to  to  consti- 

,  ,  .  n     .  1  .  tutebillof 

the  order  granting  or  refusing  the  motion.  exception. 
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CHAPTER  Vm. 

THE   MANNER   OF   GIVING  AND   ENTERING  JUDGMENT. 

Section  664.  Judji^ment  to  be  entered  in  twenty-four  hours,  etc. 

665.  Case  may  be  brought  before  the  Court  for  argument 

666.  "When   counter  claim   established   exceeds  plaintiff*s 

demand. 

667.  In  replevin,  judgment  to  be  in  the  alternative,  and 

with  damages.    Gold  coin  or  currency  judgment, 

668.  Judgment  book  to  be  kept  by  the  Clerk. 

669.  If  a  party  die  after  verdict,  judgment  may  be  entered, 
^  but  not  to  be  a  lien. 

670.  Judgment  roll,  what  to  constitute. 

671.  Judgment  lien,  when  it  begins  and  when  it  expires. 

672.  Docket,  how  kept,  and  what  to  contain. 

673.  Docket  to  be  open  for  inspection  without  charge. 

674.  Transcript  to  be  filed  in  any  county,  and  judgment  to 

become  a  lien  there. 

675.  Satisfaction  of  a  judgment,  how  made. 

Judgment        664.     (§  197.)     When  trial  by  jury  has  been  had, 
entered  in    judgment  Hiust  be  entered  by  the  Clerk,  in  conformity 
four  hours,   ^q  ^j^q  verdict,  within  twenty-four  hours  after  the  ren- 
dition of  the  verdict,  unless  the  Court  order  the  case 
to  be  reserved  for  argument  or  further  consideratioD, 
or  grant  a  stay  of  proceedings. 

Case  may  665.  (§  198.)  .  When  the  case  is  reserved  for 
beforethe    arffumcut  or  further  consideration,  as  mentioned  in 

Court  for  ^  ' 

argument,    ^j^g  j^gt  scctiou,  it  may  be  brought  by  either  party 
before  the  Court  for  argument. 

When  666.     (§  199.)     If  a  counter  claim,  established  at 

counter  ^  ' 

established  ^^^  trial,  cxcced  the  plaintiflF's  demand,  judgment  for 
pfaint1ff»8     *^^  defendant  must  be  given  for  the  excess;  or  if  it 
demand.      appear  that  the  defendant  is  entitled  to  any  other 
afl5.rmative  relief,  judgment  must   be   given  accord- 
ingly- 

In 

JuSgmint  607.  (§  200.)  In  an  action  to  recover  the  posaea- 
ijteroa-  *  siou  of  pcrsoual  property,  judgment  for  the  plaintiff 
with  may  be  for  the  possession  or  the  value  thereof,  in  case 

damages. 
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a  delivery  cannot  be  had,  and  damages  for  the  deten- 
tion. If  the  property  has  been  delivered  to  the  plain- 
tift*  and  the  defendant  claim  a  return  thereof^  judg- 
ment for  the  defendant  may  be  for  a  return  of  the 
property  or  the  value  thereof,  in  case  a  return  cannot 
be  had,  and  damages  for  taking  and  withholding  the 
same.  In  an  action  on  a  contract  or  obligation  in  Gold  coin 
writing,  for  the  direct  payment  of  money,  made  pay-  judgment 
able  in  a  specified  kind  of  money  or  currency,  judg- 
ment for  the  plaintiff,  whether  it  be  by  default  or  after 
verdict^  may  follow  the  contract  or  obligation,  and  be 
made  payable  in  the  kind  of  money  or  currency  speci- 
fied therein;  and  in  all  actions  for  the  recovery  of 
money,  if  the  plaintiff  allege  in  his  complaint  that  the 
same  was  understood  and  agreed  by  the  respective  par- 
ties to  be  payable  in  a  specified  kind  of  money  or  cur- 
rency, and  this  fact  is  admitted  by  the  default  of  the 
defendant  or  established  by  evidence,  the  judgment 
for  the  plaintiff  must  be  made  payable  in  the  kind  of 
money  or  currency  so  alleged  in  the  complaint;  and  in 
an  action  against  any  person  for  the  recovery  of  money 
received  by  such  person  in  a  fiduciary  capacity,  or  to 
the  use  of  another,  judgment  for  the  plaintiff  must  be 
made  payable  in  the  kind  of  money  or  currency  so 
received  by  such  person. 

668.  {§  201.)     The  Clerk  must  keep,  with  the  rec-  Judgment 

^  '  ^  book  to  be 

ords  of  the  Court,  a  book  to  be  called  the  "judgment  ^^^  *^® 
book,"  in  which  judgments  must  be  entered. 

669.  (§  202.)     If  a  party  die  after  a  verdict  or  if  a  party 
decision  upon  any  issue  of  fact,  and  before  judgment,  verdict, 
the  Court  may  nevertheless  render  judgment  thereon,  "^-^^ed 
Such  judgment  is  not  a  lien  on  the  real  property  of  the  be  a'uenf 
deceased  party,  but  is  payable  in  the  coui-se  of  admin- 
istration on  his  estate. 
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Jadgment 
roll, 
what  to 
coDfftitate. 


Jadgmont 
lien,  when 
it  befrins 
and  whon 
it  oxpirea. 


Docket, 
how  kopt, 
and  what 
to  contain. 


670.  (§  203.)  Immediately  after  entering  the  judg- 
ment, the  Clerk  must  attach  together  and  file  the  fol- 
lowing papers,  which  constitute  the  judgment  roll: 

1.  In  case  the  complaint  be  not  answered  by  any 
defendant,  the  summons,  with  the  affidavit  or  proof  of 
service,  and  the  complaint,  with  a  memorandum  in- 
dorsed upon  the  complaint  that  the  default  of  the 
defendant  in  not  answering  was  entered,  and  a  copy  of 
the  judgment; 

2.  In  all  other  cases,  the  pleadings,  verdict  of  the 
jury,  or  finding  of  the  Court,  Commissioner,  or  referee, 
all  bills  of  exception  taken  and  filed,  copies  of  orders 
sustaining  or  overruling  demurrers,  a  copy  of  the  judg- 
ment, and  copies  of  any  orders  relating  to  a  change  of 
parties.  * 

671.  (§  204.)  Immediately  after  filing  a  judg- 
ment roll,  the  Clerk  must  make  the  proper  entries  of 
the  judgment,  under  appropriate  heads,  in  the  docket 
kept  by  him;  and  from  the  time  the  judgment  is  dock- 
eted it  becomes  a  lien  upon  all  the  real  property  of  the 
judgment  debtor,  not  exempt  from  execution,  in  the 
county,  owned  by  him  at  the  time  or  which  he  may 
afterwards  acquire,  until  the  lien  expires.  The  lien 
continues  for  two  years,  unless  the  judgment  be  pre- 
viously satisfied. 

672.  (§  205.)  The  docket  mentioned  in  the  last 
section  is  a  book  which  the  Clerk  keeps  in  his  oflSce, 
with  each  page  divided  into  eight  columns,  and 
headed  as  follows:  Judgment  debtors ;  judgment 
creditors;  judgment — time  of  entry;  where  entered 
in  judgment  book;  appeals — ^when  taken;  judgment 
of  appellate  Court;  satisfaction  of  judgment;  when 
entered.  If  judgment  be  for  the  recovery  of  monej 
or  damages,  the  amount  must  be  stated  in  the  docket 
under  the  head  of  judgment;  if  the  judgment  be  for 
any   other    relief,  a     memorandum    of   the    general 
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character  of  the  relief  granted  must  be  stated.  The 
names  of  the  defendants  must  be  entered  in  alpha- 
betical order. 

673.  (§  206.)     The  docket  kept  by  the  Clerk  is  Docket  to 
open  at  all  times,  during  oflEice  hours,  for  the  inspec-  inspection 
tion  of  the  public,  without  charge.    The  Clerk  must  charge 
arrange  the  several  dockets  kept  by  him  in  such  a 
manner  as  to  facilitate  their  inspection. 

674.  (§  207.)     A  transcript  of  the  original  docket.  Transcript 
certified  by  the  Clerk,  may  be  filed  with  the  Eecorder  in  any 

•^  '  •'  county,  and 

of  any  other  county,  and  from  the  time  of  the  filing  {S^b^™®^^ 
the  judgment  becomes  a  lien  upon  all  the  real  prop-  fherS 
erty  of  the  judgment  debtor,  not  exempt  from  execu- 
tion, in  such  county,  owned  by  him  at  the  time,  or 
which  he  may  afterwards,  and  before  the  lien  expires, 
acquire.  The  lien  continues  for  two  years,  unless  the 
judgment  be  previously  satisfied. 

675.  (§  208.)     Satisfaction  of  a  judgment  may  be  Satisfao- 
entered  in  the  Clerk's  docket  upon  an  execution  re-  judgment, 

'-  how  made. 

turned  satisfied,  or  upon  an  acknowledgment  of  satis- 
faction filed  with  the  Clerk,  made  in  the  manner  of 
an  acknowledgment  of  a  conveyance  of  real  property, 
by  the  judgment  creditor;  or  by  the  attorney,  unless 
a  revocation  of  his  authority  is  filed.  "Whenever  a 
judgment  is  satisfied  in  fact,  otherwise  than  upon  an 
execution,  the  party  or  attorney  must  give  such 
acknowledgment,  and,  upon  motion,  the  Court  may 
compel  it,  or  may  order  the  entry  of  satisfaction  to  be 
made  without  it. 
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TITLE  IX. 

OF    THE    EXECUTION    OF   THE   JUDGMENT    IN    CIVIL 

ACTIONS. 

Chapter  I.  The  execution. 

II.  Proceedings  supplemental  to  the  execution. 


CHAPTER  I. 

THE    EXECUTION. 


Section  681.  Within  what  time  execution  may  issue. 

682.  Who   may  issue    the    execution,  its  form,  to  'whom 

directed,  and  what  it  shall  require. 

683.  When  made  returnable. 

684.  Money  judgments  and  others,  how  enforced. 

685.  Execution  after  five  years. 

686.  When  execution  majr  issue  against  the  property  of  a 

party  after  his  death. 

687.  Execution,  how  and  to  whom  issued. 

688.  What  shall  be  liable  to  be  seized  in  execution.    Not  to 

be  affected  till  a  levy  is  made. 

689.  When  property  is  claimed  by  a  third  party,  how  the 

right  of  property  is  tried. 

690.  What  exempt  from  execution. 

691.  Writ,  how  executed. 

692.  Notice  of  sale  under  execution,  how  given. 

693.  Selling  without  notice,  what  penalty  attached. 

694.  Sales,  how  conducted.    Neither  the  ofi&cer  conducting 
,  it  nor  his  deputy  to  be  a  purchaser.    Real  and  per- 
sonal property  how  sold.    Judgment  debtor,  if  pres- 
ent, may  direct  order  of  sale  and  the  officer  shall 
follow  his  directions. 

695.  If  purcjiaser  refuses  to  pay  purchase  money,  what  pro- 

ceedings. 

696.  Court  of  justice  may  proceed  in  a  summary  manner 

against  a  purchaser  refusing  to  pay.    Officer  may 
refuse  such  purchaser's  bid  after. 

697.  These  two  sections  not  to  make  officer  liable  beyond  a 

certain  amount. 

698.  Personal  property  not  capable  of  manual  delivery,  how 

delivered  to  purchaser. 

699.  Personal  property  not  capable  of  manual  delivery,  how 

sold  and  delivered. 
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Section  700.  Eeal  property,  when  absolute  sale  or  not.    In  the  latter 

« 

case,  what  the  certificate  must  contain. 

701.  Eeal  property  so  sold,  by  whom  it  may  be  redeemed. 

702.  When  it  may  be  redeemed,  and  redemption  money. 

703.  When  judgment  debtor  or  other  redemptioner  may 

redeem. 

704.  In  cases  of  redemption,  to  whom  the  judgments  are  to 

be  made. 

705.  What  a  redemptioner  must  do  in  order  to  redeem. 

706.  Until  the  expiration  of  redemption  time  Court  may 

restrain  waste  on  the  property.  What  considered 
waste. 

707.  Rents  and  profits. 

708.  If  purchaser  of  real  property  be  evicted  for  irregulari- 

ties in  sale,  what  he  may  recover,  and  from  whom. 
When  judgment  to  be  revived.  Petition  for  the  pur- 
pose, how  and  by  whom  made. 

709.  Party  who  pays  more  than  his  share  may  compel  con- 

tribution. 

681.  (§  209.)     The  party  in  whose  favor  judgment  Within 

what  tiin6 

is  given,  may,  at  any  time  within  five  years  after  the  execution 
entry  thereof^  have  a  writ  of  execution  issued  for  its 
enforcement. 

_  • 

682.  (§  210.)     The  writ  of   execution  must   be  who  may 
issued  in  the  name  of  the  people,  sealed  with  the  seal  execution, 
of  the  Court,  and  subscribed  by  the  Clerk,  and  be  directed 
directed  to  the  Sheriff,  and  it  must  intelligibly  refer  SriiSi" 
to  the  judgment,  stating  the  Court,  the  county  where  ^^^^^ 
the  judgment  roll  is  filed,  and  if  it  be  for  money,  the 
amount  thereof*  and  the  amount  actually  due  thereon, 

and  if  made  payable  in  a  specified  Ikind  of  money  or 
currency,  as  provided  in  Section  667,  the  execution 
must  also  state  the  kind  of  money  or  currency  in 
which  the  judgment  is  payable,  and  must  require  the 
Sheriff  substantially  as  follows: 

1.  If  it  be  against  the  property  of  the  judgment 
debtor,  it  must  require  the  Sheriff  to  satisfy  the  judg- 
ment, with  iiUerest,  out  of  the  personal  propeily  of 
such  debtor,  and  if  sufficient  personal  property  cannot 

23* 
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Same.  be  fouiid,  then  out  of  his  real  propei-ty;  or  if  the  judg- 
ment be  a  lien  upon  real  property,  then  out  of  the  real 
property  belonging  to  him  on  the  day  when  the  judg- 
ment was  docketed,  or  at  any  time  thereafter;  or  if 
the  execution  be  issued  to  a  county  other  than  the  one 
in  which  the  judgment  was  recovered,  on  the  day 
when  the  transcript  of  the  docket  was  filed  in  the 
office  of  the  Recorder  of  such  county,  stating  such 
day,  or  any  time  thereafter; 

2.  If  it  be  against  real  or  personal  property  in  the 
hands  of  the  personal  representatives,  heirs,  devisees, 
legatees,  tenants,  or  trustees,  it  must  require  the  Sheriff 
to  satisfy  the  judgment,  with  interest,  out  of  such 
property; 

3.  If  it  be  against  the  peraon  of  the*  judgment 
debtor,  it  must  require  the  Sheriff  to  arrest  such 
debtor  and  commit  him  to  the  jail  of  the  county  until 
he  pay  the  judgment,  with  interest,  or  be  discharged 
according  to  law; 

4.  If  it  be  issued  on  a  judgment  made  payable  in  a 
specified  kind  of  money  or  currency,  as  provided  in 
Section  667,  it  must  also  require  the  Sheriff  to  satisfy 
the  same  in  the  kind  of  money  or  currency  in  which 
the  judgment  is  made  payable,  and  the  Sheriff  must 

• 

refuse  payment  in  any  other  kind  of  money  or  cur- 
rency; and  in  case  of  le\^  and  sale  of  the  property  of 
the  judgment  debtor,  he  must  refuse  payment  from 
any  purchaser  at  such  sale  in  any  other  kind  of  money 
or  currency  than  that  specified  in  the  execution.  Ihe 
Sheriff  collecting  money  or  currency  in  the  manner 
required  by  this  Chapter,  must  pay  to  the  plaintiff  or 
party  entitled  to  recover  the  same,  the  same  kind  of 
money  or  currency  received  by  him,  and  in  case  of 
neglect  or  refusal  so  to  do,  he  shall  be  liable  on  his 
official  bond  to  the  judgment  creditor  in  three  times 
the  amount  of  the  money  so  collected; 

5.  If  it  be  for  the  delivery  of  the  possession  of  real 
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or  personal  property,  it  must  require  the  Sherift*  to  Samo. 
deliver  the  possession  of  the  same,  describing  it,  to 
the  party  entitled  thereto,  and  may  at  the  same  time 
require  the  Sheriff  to  satisfy  any  costs,  damages,  rents, 
or  profits  recovered  by  the  same  judgment,  out  of  the 
personal  property  of  the  person  against  whom  it  was 
rendered,  and  the  value  of  the  property  for  which  the 
judgment  was  rendered  to  be  specified  therein  if  a 
delivery  thereof  cannot  be  had;  and  if  suflEicient  per- 
sonal* property  cannot  be  found,  then  out  of  the  real 
property,  as  pro\4ded  in  the  first  subdivision  of  this 
section. 

683.  (§  212.)     The  execution  may  be  made  re-  when 

made 

turnable,  at  any  time  not  less  than  ten  nor  more  than  rotumaWe. 
sixty  days  after  its  receipt  by  the  Sheriff,  to  the  Clerk 
with  whom  the  judgment  roll  is  filed.  When  the 
execution  is  returned,  the  Clerk  must  attach  it  to  the 
judgment  roll.  If  any  real  estate  be  levied  upon,  the 
Clerk  must  record  the  execution  and  the  return 
thereto  at  large,  and  certify  the  same  under  his  hand 
as  true  copies,  in  a  book  to  be  called  the  "  execution 
book,*'  which  book  must  be  indexed,  with  the  names 
of  the  plaintiffs  and  defendants  in  execution  alpha- 
betically arranged,  and  kept  open  at  all  times  during 
office  hours  for  the  inspection  of  the  public,  without 
charge.  It  is  evidence  of  the  contents  of  the  originals 
whenever  they,  or  any  part  thereof,  may  be  destroyed 
or  mutilated. 

684.  (§  213.)     Where  the  judgment  requires  the  Money 
payment  of  money  or  the  delivery  of  real  or  personal  gjj®^®"' 
property,  the  same  may  be  enforced  by  a  writ  of  execu-  ©"^owo^ 
tion;  Y^^ien  it  requires  the  performance  of  any  other 

act,  a  certified  copy  of  the  judgment  may  be  served 
upon  the  party  against  whom  the  same  is  rendered,  or 
upon  the  person  or  officer  required  thereby  or  by  law 
to  obey  the  same.     Obedience  thereto  may  be  enforced 
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by  the  Court,  and  after  a  final  judgment  of  partition, 
the  Court  has  power  to  enforce  a  severance  of  the 
possession. 

685.  (§  214.)  In  all  cases  other  than  for  the  re- 
covery of  money,  the  judgment  may  be  enforced  or 
carried  into  execution  after  the  lapse  of  five  years  from 
the  date  of  its  entry,  by  leave  of  the  Court,  upon 
motion,  or  by  judgment  for  that  purpose,  founded  upon 
supplemental  pleadings. 

686.  (§  215.)  liTotwithstanding  the  death  of  a 
party  after  the  judgment,  execution  thereon  may  be 
issued,  or  it  may  be  enforced,  as  follows: 

1.  In  case  of  the  death  of  the  judgment  creditor, 
upon  the  application  of  his  executor  or  administrator, 
or  successor  in  interest; 

2.  Li  case  of  the  death  of  the  judgment  debtor,  if 
the  judgment  be  for  the  recovery  of  real  or  personal 
property,  or  the  enforcement  of  a  lien  thereon. 

687.  (§  216.)  Where  the  execution  is  against  the 
property  of  the  judgment  debtor,  it  may  be  issued  to 
the  Sheriff  of  any  county  in  the  State.  Where  it 
requires  the  delivery  of  real  or  personal  property,  it 
must  be,  issued  to  the  Sheriff  of  the  county  where  the 
property,  or  some  part  thereof,  is  situated.  Executions 
may  be  issued,  at  the  same  time,  to  different  counties. 


wiuit  shall  688.  (§  217.)  All  goods,  chattels,  moneys,  and 
*'"ecutf<?n^°  other  property,  both  real  and  personal,  or  any  interest 
therein  of  the  judgment  debtor,  not  exempt  by  law, 
and  all  property  and  rights  of  property,  seized  and 
held  under  attachment  in  the  action,  are  liable  to 
execution.  Shares  and  interests  in  any  corporation 
or  company,  and  debts  and  credits,  and  all  other 
property,  both  real  and  personal,  or  any  interest  in 
either  real  or  personal  property,  and  all  other  property 
not  capable  of  manual  delivery,  may  be  attached  on 


Execution, 
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ex 
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execution,  in  like  manner  as  upon  writs  of  attach-  Not  to  bo 

'  ^  affected  till 

ments.     Gold  dust  must  be  returned  by  the  ojficer  as  ^^^'^^ 
so  much  money  collected,  at  its  current  value,  without 
exposing  the  same  to  sale.     Until  a  levy,  property  is 
not  affected  by  the  execution. 

689.     (§  218.)     If  the  property  levied  on  be  claimed  when 

^  '  X       i         •/  property  is 

by  a  third  person  as  his  property,  the  Sheriff  may  sum-  ^^^^^^^  ^^ 
mon  from  his  county  six  persons  qualified  as  jurors,  be-  thlniht  of 
tween  the  parties,  to  try  the  vaUdity  of  the  claim.  He  triwL^^  ^^ 
must  also  give  notice  of  the  claim  and  of  the  time  of 
ti'ial  to  the  plaintiff,  who  may  appear  and  contest  the 
claim  before  the  jury.  The  jury  and  the  witnesses 
must  be  sworn  by  the  Sheriff,  and  if  their  verdict  be 
in  favor  of  the  claimant  the  Sheriff  may  relinquish 
the  levy,  unless  the  judgment  creditor  give  him  a  suf- 
ficient indemnity  for  proceeding  thereon.  The  fees  of 
the  jury,  the  Sheriff,  and  the  witnesses  must  be  paid 
by  the  claimant,  if  the  verdict  be  against  him;  other- 
wise, by  the  plaintiff.  Each  party  must  deposit  with 
the  Sheriff,  before  the  trial,  the  amount  of  his  fees, 
and  the  fees  of  the  jury,  and  the  Sheriff'  must  pay  the 
same  to  the  prevailing  party. 

600.     (§  219.)     The  following  property  is  exempt  what 

A  .  •  •  exempt 

from  execution,  except  as  herein  otherwise  specially  ^rom 
provided: 

1.  Chairs,  tables,  desks,  and  books,  to  the  value  of 
two  hundred  dollars,  belonging  to  the  judgment 
debtor; 

2.  Necessary  household,  table,  and  kitchen  furniture 
belonging  to  the  judgment  debtor,  including  one  sew- 
ing machine  and  one  piano,  in  actual  use  in  a  family, 
or  belonging  to  a  woman;  stoves,  stovepipe,  and  stove 
furniture,  wearing  apparel,  beds,  bedding,  and  bed- 
steads, and  provisions,  actually  provided  for  individual 
or  family  use,  suflicient  for  one  month; 

3.  The  farming  utensils  or  implements  of  husbandry 
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Same.  of  the  judgment  debtor;  also,  two  oxen,  or  two  horses, 
or  two  mules,  and  their  harness,  one  cart  or  wagon, 
and  food  for  such  oxen,  horses,  or  mules  for  one 
month;  also,  all  seed  grain  or  vegetables  actually  pro- 
vided, reserved,  or  on  hand  for  the  purpose  of  plantp 
ing  or  sowing  at  any  time  within  the  ensuing  six 
months,  not  exceeding  in  value  the  sum  of  two  hun- 
dred dollars; 

4.  Tools  or  implements  of  a  mechanic  or  artisan 
necessary  to  carry  on  his  trade;  the  notarial  seal  and 
records  of  a  Notary  Public;  the  instruments  ^nd  chest 
of  a  surgeon,  physician,  surveyor,  and  dentist,  neces- 
sary to  the  exercise  of  their  profession,  with  their 
scientific  and  professional  libraries;  the  law  profes- 
sional libraries  and  office  furniture  of  attorneys,  coun- 
selors, and  Judges,  and  the  libraries  of  ministers  of 
the  gospel; 

6.  The  cabin  or  dwelling  of  a  miner,  not  exceeding 
in  value  the  sum  of  five  hundred  dollars;  also,  his 
sluices,  pipes,  hose,  windlass,  derrick,  cars,  f)umps, 
tools,  implements,  and  appliances  necessary  for  carry- 
ing on  any  kind  of  mining  operations,  not  exceeding 
in  value  the  aggregate  sum  of  five  hundred  dollars; 
and  two  horses,  mules,  or  oxen,  with  their  harness; 
and  food  for  such  horses,  mules,  or  oxen  for  one  month, 
when  necessary  to  be  used  in  any  whim,  windlass,  der- 
rick, car,  pump,  or  hoisting  gear; 

6.  Two  oxen,  two  horses,  or  two  mules,  and  their 
harness;  and  one  cart  or  wagon,  one  dray  or  truck,  one 
coupee,  one  hack  or  carriage  for  one  or  two  horses,  by 
the  use  of  which  a  cartman,  drayman,  truckman,  huck- 
ster, peddler,  hackman,  teamster,  or  other  laborer  hab- 
itually earns  his  living;  and  one  horse,  with  vehicle 
and  harness,  or  other  equipments,  used  by  a  physician, 
surgeon,  or  minister  of  the  gosi^el,  in  making  his  pro- 
fessional visits,  with  food  for  such  oxen,  hoi'ses,  or 
mules  for  one  month; 
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7.  Four  cows,  with  their  sucking  calves,  and  four  Same, 
hogs,  with  their  sucking  pigs; 

8.  Poultry  not  exceeding  in  value  fifty  dollars; 

9.  The  earnings  of  the  judgment  debtor  for  his  per- 
sonal services,  rendered  at  any  time  within  thirty  days 
next  preceding  the  levy  of  execution,  or  levy  of  attach- 
ment, when  it  appears,  by  the  debtor's  affidavit  or 
othenvise,  that  such  earnings  are  necessary  for  the  use 
of  his  family,  residing  in  this  State,  supported  wholly 
or  in  part  by  his  labor; 

10.  The  shares  held  by  a  member  of  a  homestead 
association  duly  incorporated,  not  exceeding  in  value 
one  thousand  dollars — if  the  person  holding  the  share 
is  not  the  owner  of  a  homestead  under  the  laws  of  this 
State; 

11.  All  moneys,  benefits,  privileges,  or  immunities 
accruing,  or  in  any  manner  growing  out  of  any  life 
insurance  on  the  life  of  the  debtor,  made  in  any  com- 
pany incorporated  under  the  laws  of  this  State,  if  the 
annual  premiums  paid  do  not  exceed  five  hundred 
dollars; 

12.  All  fire  engines,  hooks  and  ladders,  with  the 
carts,  trucks,  and  carriages,  hose,  buckets,  implements, 
and  apparatus  thereto  appertaining,  and  all  furniture 
and  uniforms  of  any  fire  company  or 'department  organ- 
ized under  any  law  of  this  State; 

13.  All  arms,  uniforms,  and  accouterments  required 
by  law  to  be  kept  by  any  person; 

14.  All  Court  Houses,  Jails,  public  offices  and  build- 
ings, lots,  grounds,  and  personal  property,  the  fixtures, 
furniture,  books,  papers,  and  appmienances  belonging 
and  pertaining  to  the  Court  House,  Jail,  and  public 
of&ces  belonging  to  any  county  of  this  State;  and  all 
cemeteries,  public  squares,  parks,  and  places,  pubHc 
buildings,  town  halls,  markets,  buildings  for  the  use  oi 
fire  departments  and  military  organizations,  and  the 
lots  and  grounds  thereto  belonging  and  appertaining. 
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owned  or  held  by  any  town  or  incorporated  city,  or 
dedicated  by  such  town  or  city  to  health,  ornament, 
or  public  use,  or  for  the  use  of  any  fire  or  military 
company  organized  under  the  laws  of  this  State;  but 
no  article  or  species  of  property  mentioned  in  this  sec- 
tion is  exempt  from  execution  issued  upon  a  judgment 
recovered  for  its  price,  or  upon  a  mortgage  thereon. 

Writ,  how  6G1.  (§  220.)  The  Sheriff  must  execute  the  writ 
against  the  property  of  the  judgment  debtor,  by  levy- 
ing on  a  sufficient  amount  of  property,  if  there  be 
sufficient;  collecting  or  selling  the  things  in  action, 
and  selling  the  other  property,  and  paying  to  the  plain- 
tiff or  his  attorney  so  much  of  the  proceeds  as  will 
satisfy  the  judgment;  any  excess  in  the  proceeds  over 
the  judgment  and  the  Sheriff's  fees  must  be  returned 
to  the  judgment  debtor.  When  there  is  more  prop- 
erty of  the  judgment  debtor  than  is  sufficient  to  sat- 
isfy the  judgment  and  the  Sheriff's  fees,  within  the 
view  of  the  Sheriff',  he  must  levy  only  on  such  part  of 
the  property  as  the  judgment  debtor  may  indicate. 


Kotioe  of 
sale  under 
execution, 
how  giYon. 


692.  •  (§  221.)  Before  the  sale  of  property  on  exe- 
cution, notice  thereof  must  be  given,  as  follows: 

1.  In  case  of  perishable  property:  by  posting  writ- 
ten notice  of  the  time  and  place  of  sale  in  three  public 
places  of  the  township  or  city  where  the  sale  is  to  take 
place,  for  such  time  as  may  be  reasonable,  considering 
the  character  and  condition  of  the  property; 

2.  In  case  of  other  personal  property:  by  posting  a 
similar  notice  in  three  public  places  in  the  township  or 
city  where  the  sale  is  to  take  place,  not  less  than  five 
nor  more  than  ten  days  successively; 

8.  In  case  of  real  property:  by  posting  a  similar 
notice,  particularly  describing  the  property,  for  twenty 
days  successively,  in  three  public  places  of  the  town- 
ship or  city  where  the  property  is  situated,  and  also 


Code  of  Civil  Procedure.  185 

when  the  property  is  to  be  sold,  and  publishing  a  copy 
thereof,  once  a  week  for  the  same  period,  in  some  news- 
paper published  in  the  county,  if  there  be  one; 

4.  When  the  judgment  under  which  the  property  is 
to  be  sold  is  made  payable  in  a  specified  kind  of  money 
or  currency,  the  several  notices  required  by  this  sec- 
tion must  state  the  kind  of  money  or  currency  in  which 
bids  may  be  made  at  such  sale,  which  must  be  the 
same  as  that  specified  in  the  judgment. 

693.  (§  222.)     An  officer  selling  without  the  notice  Selling 
prescribed   by  the  last  section  forfeits  five  hundred  J^^jjjj®* 
dollars  to  the  aggrieved  party,  in  addition  to  his  actual  JtuchocL 
damages;  and  a  person  willfully  taking  down  or  defac- 
ing the  notice  posted,  if  done  before  the  sale  or  the 
satisfaction  of  the  judgment  (if  the  judgment  be  sat- 
isfied before  sale),  forfeits  five  hundred  dollars. 

694.  f§  223.)     All  sales  of  property  under  execu-  Saiea.  ho^ 

^^  ^  r      1        ^  ^  conducted. 

tion  must  be  made  at  auction,  to  the  highest  bidder, 
between  the  hours  of  nine  in  the  morning  and  five  in 
the  afternoon.  After  sufficient  property  has  been  sold 
to  satisfy  the  execution,  no  more  can  be  sold.    Neither  Neither 

•^  '  the  officer 

the  officer  holdino:  the  execution  nor  his  deputy  can  conducting 

O  r      J  li  nor  hu 

become  a  purchaser,  or  be  interested  in  any  purchase,  i^ll^l 
at  such  sale.     When  the  sale  is  of  personal  property,  *'"^^*^**®''- 
capable  of  manual  delivery,  it  must  be  within  view  of  Real  and 

•11-1  perfonal 

those  who  attend  the  sale,  and  be  sold  in  such  parcels  F^p®""^,^' 
as  are  likely  to  bring  the  highest  price;  and  when  the 
sale  is  of  real  property,  consisting  of  several  known 
lots  or  parcels,  they  must  be  sold  separately;  or  when 
a  portion  of  such  real  property  is  claimed  by  a  third 
person,  and  he  requires  it  to  be  sold  separately,  such  judgment 
portion  must  be  thus  sold.     The  judgment  debtor,  if  fr^pre'ent, 
present  at  the  sale,  may  also  direct  the  order  in  which  order of^ 
property,  real  or  personal,  shall  be  sold,  when  such  ^t®,??®,?"^ 
property  consists  of  several  known  lots  or  parcels,  or  SiJecUoiw. 

24* 
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If 

parchaaer 
refuses 
to  pay 
purchase 
money, 
what  pro- 
ceedings. 


Court  of 
justice  may 
proceed  in 
summary 
manner 
against  a 
purchaser 
refusing 
to  pay. 
Officer  may 
refuse  such 

Eurchaser'B 
id  after. 


These  two 
sections  not 
to  make 
officer 
liable,  etc. 


Personal 
property 
not  capable 
of  manual 
delivery, 
how  deliv- 
ered to 
purchaser. 


Personal 
property 
not  capable 
of  manual 
delivery, 
how  sold 
and 
delivered. 


of  articles  which  can  be  sold  to  advantage  separately, 
and  the  Sheriff  must  follow  such  directions. 

695.  (§  224.)  If  a  purchaser  refuse  to  pay  the 
amount  bid  by  him  for  property  struck  off  to  him  at  a 
sale  under  execution,  the  officer  may  again  sell  the 
property  at  any  time  to  tlie  highest  bidder,  and  if 
any  loss  be  occasioned  thereby  the  officer  may  recover 
the  amount  of  such  loss,  with  costs,  by  motion,  upon 
previous  notice  of  five  days  before  any  Court,  or  be- 
fore any  Justice  of  the  Peace,  if  the  same  does  not 
exceed  his  jurisdiction. 

696.  (§  225.)  Such  Coui-t  of  justice  must  proceed 
in  a  summary  manner  and  give  judgment,  and  issue 
execution  therefor  forthwith,  but  the  defendant  may 
claim  a  jury;  and  the  same  proceedings  may  be  had 
against  any  subsequent  purchaser  who  refuses  to  pay, 
and  the  officer  may,  in  his  discretion,  thereafter  reject 
the  bid  of  any  person  so  refusing. 

697.  (§  226.)  The  two  preceding  sections  must 
not  be  construed  to  make  the  officer  liable  for  any 
more  than  the  amount  bid  by  the  second  or  subse- 
quent purchaser,  and  the  amount  collected  from  the 
purchaser  refusing  to  pay. 

698.  (§  227.)  When  the  purchaser  of  any  per- 
sonal proi)eity  capable  of  manual  delivery  pays  the 
purchase  money,  the  officer  making  the  sale  must 
deliver  to  the  purchaser  the  property-,  and,  if  desired, 
execute  and  deliver  to  him  a  certificate  of  the  sale. 
Such  certificate  conveys  to  the  purchaser  all  the  right 
which  the  debtor  had  in  such  property  on  the  day  tlie 
execution  or  attachment  was  levied. 

699.  (§  228.)  When  the  purchaser  of  any  per- 
sonal property  not  capable  of  manual  delivery  pays 
the  purchase  money,  the  officer  making  the  sale  must 


CoDB  OP  Civil  Procedure.  187 

execute  and  deliver  to  the  purchaser  a  certificate  of 
sale.     Such  certificate  conveys  to  the  purchaser  all 
the  right  which  the  debtor  had  in  such  property  on    * 
the  day  the  execution  or  attachment  was  levied. 

700.  (§  229.)     Upon  a  sale  of  real  property,  the  Real 
purchaser  is  substituted  to,  and  acquires  all  the  right,  "^^^^^^^ 
title,   interest,   and   claim   of  the   judgment   debtor  "^^^  <>'■ ''<^*- 
thereto;  and  when  the  estate  is  less  than  a  leasehold 

of  two  years*  unexpired  term,  the  sale  is  absolute.    In 

all  other  cases  the  property  is  subject  to  redemption,  in  the 

latter  cnse, 

as  provided  in  this  Chapter.     The  officer  must  give  what  the 
to  the  purchaser  a  certificate  of  sale,  containing:  Sntain. 

1.  A  particular  description  of  the  real  property  sold; 

2.  The  price  bid  for  each  distinct  lot  or  parcel; 

3.  The  whole  price  paid; 

4.  When  subject  to  redemption,  it  must  be  so 
stated. 

And  when  the  judgment,  under  which  the  sale  has 
been  made,  is  made  payable  in  a  specified  kind  of 
money  or  currency,  the  certificate  must  also  show  the 
kind  of  money  or  currency  in  which  such  redemption 
may  be  made,  which  must  be  the  same  as  that  speci- 
fied in  the  judgment.  A  duplicate  of  such  certificate 
must  be  filed  by  the  officer  in  the  office  of  the 
Recorder  of  the  county. 

701.  (§230.)    Property  sold  subject  to  redemption.  Real 
as  provided  in  the  last  section,  or  any  part  sold  scpa-  ^^^^^ 
rately,  may  be  redeemed  in  the  manner  hereinafter  {.ed^mod 
provided,  by  the  following  persons,  or  their  successors 

in  interest : 

1.  The  judgment  debtor,  or  his  successor  in  interest, 
in  the  whole  or  any  part  of  the  property; 

2.  A  creditor  having  a  lien  by  judgment  or  mort- 
gage on  the  property  sold,  or  on  some  share  or  part 
thereof,  subsequent  to  that  on  which  the  property  was 
sold.     The  persons  mentioned  in  the  second  subdivis- 
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When  it 

may  be 

redoemod, 

and 

redomption 

money. 


ion  of  this  section  are,  in  this  Chapter,  termed  redemp- 
tioners. 

702.  (§  231.)  The  judgment  debtor  or  redemp- 
tioner  may  redeem  the  property  fi'om  the  purchaser 
within  six  months  after  the  sale,  on  paying  the  pur- 
chaser the  amount  of  his  purchase,  with  twelve  per 
cent  thereon  in  addition,  together  with  the  amount  of 
any  assessment  or  taxes  which  the  purchaser  may  have 
paid  thereon  after  the  purchase,  and  interest  on  such 
amount;  and  if  the  purchaser  be  also  a  creditor  hav- 
ing a  prior  lien  to  that  of  the  redemptioner,  other  than 
the  judgment  under  which  such  purchase  was  made, 
the  amount  of  such  lien,  with  interest. 

When  703.     (§  232.)     If  property  be  so  redeemed  by  a 

ofhe*r°'  redemptioner,  either  the  judgment  debtor  or  another 
tfolfeTEay  redcmptioucr  may,  within  sixty  days  after  the  last 
"  ®®™*  redemption,  again  redeem  it  from  the  last  redemp- 
tioner, on  paying  the  sum  paid  on  such  last  re- 
demption, with  four  per  cent  thereon  in  addition,  and 
the  amount  of  any  assessment  or  taxes  which  the  last 
redemptioner  may  have  paid  thereon  after  the  re- 
demption by  him,  with  interest  on  such  amount,  and, 
in  addition,  the  amount  of  any  liens  held  by  said  last 
redemptioner  prior  to  his  own,  with  interest.  The 
judgment  under  which  the  property  was  sold  need  not 
be  so  paid  as  a  lien.  The  property  may  be  again,  and 
as  often  as  the  debtor  or  a  redemptioner  is  so  dis- 
posed, redeemed  from  any  previous  redemptioner, 
within  sixty  days  after  the  last  redemption,  with  four 
per  cent  thereon  in  addition,  and  the  amount  of  any 
assessments  or  taxes  which  the  last  previous  redemp- 
tioner paid  after  the  redemption  by  him,  with  interest 
thereon,  and  the  amount  of  any  liens,  other  than  the 
judgment  under  which  the  property  was  sold,  held 
by  the  last  redemptioner  previous  to  his  own,  with 
interest.    ITotice  of  redemption  must  be  given  to  the 
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Sheriflf.  If  no  redemption  be  made  within  six  months 
after  the  sale,  the  purchaser,  or  his  assignee,  is  en- 
titled to  a  conveyance;  or,  if  so  redeemed,  whenever 
sixty  days  have  elapsed,  and  no  other  redemption  has 
been  made,  and  notice  thereof  given,  and  the*  time  for 
redemption  has  expired,  the  last  redemptioner,  or  his 
assignee,  is  entitled  to  a  Sheriff's  deed.  If  the  debtor 
redeem  at  any  time  before  the  time  for  redemption 
expires,  the  effect  of  the  sale  is  terminated,  and  he  is 
restored  to  his  estate. 

704.  (§  233.)     The   payments  mentioned  in  the  in  cases  of 
last  two  sections  may  be  made  to  the  purchaser  or  tion.to 

*^  ■*•  whom  tno 

redemptioner,  or  for  him,  to  the  officer  who  made  the  {j}.e  uE'be'*' 
sale.    When  the  judgment  under  which  the  sale  has  ™**^®" 
been  made  is  payable  in  a  specified  kind  of  money  or 
curr^cy,  payments  must  be  made  in  the  same  kind 
of  money  or  currency,  and  a  tender  of  the  money  is 
equivalent  to  payment. 

705.  (§  234.)    A  redemptioner  must  produce  to  what  a 
the  officer  or  person  from  whom  he  seeks  to  redeem  tionor  must 

•^  do  in  order 

and  serve  with  his  notice  to  the  Sheriff:  to  redeem. 

1.  A  copy  of  the  docket  of  the  judgment  under 
which  he  claims  the  right  to  redeem,  certified  by  the 
Clerk  of  the  Court,  or  of  the  county  where  the  judg- 
ment is  docketed;  or,  if  he  redeem  upon  a  mortgage 
or  other  lien,  a  note  of  the  record  thereof,  certified  by 
the  Recorder; 

2.  A  copy  of  any  assignment  necessary  to  establish 
his  claim,  verified  by  the  affidavit  of  himself,  or  of  a 
subscribing  witness  thereto; 

3.  An  affidavit  by  himself  or  his  agent,  showing  the 
amount  then  actually  due  on  the  lien. 

706.  (§  235.)     Until  the  expiration  of  the  time  «piia*tion 
allowed  for  redemption,  the  Court  may  restrain  the  tiontimer 

Court  may 

commission  of  waste  on  the  property,  by  order  gi'anted  restrain 
with  or  without  notice,  on  the  application  of  the  pur-  p?ol!wty. 
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chaser  or  the  judgment  creditor.  But  it  is  not  waste 
for  the  person  in  possession  of  the  property  at  the 
time  of  sale,  or  entitled  to  possession  afterwards,  dar- 
ing the  period  allowed  for  redemption,  to  continue  to 
use  it  in  the  same  manner  in  which  it  was  previously 
used;  or  to  use  in  tlie  ordinary  course  of  husbandrj*; 
or  to  make  tlie  necessary  repairs  of  buildings  thereon; 
or  to  use  w^ood  or  timber  on  the  23ro2}erty  therefor;  or 
for  the  repair  of  fences;  or  for  fuel  in  his  family,  while 
he  occupies  the  i)roperty. 

707.  (§  236.)  The  purchaser,  from  the  time  of  the 
sale  until  a  redemption,  and  a  redemptioner,  from  the 
time  of  his  redemption  until  another  redemption,  is 
entitled  to  receive,  from  the  tenant  in  possession,  the 
rents  of  the  property  sold,  or  the  value  of  the  use  and 
occupation  thereof.  But  when  any  rents  or  jwofits 
have  been  received  by  the  judgment  creditor  or  pur- 
chaser, or  his  or  their  assigns,  from  the  property  thus 
sold  preceding  such  redemption,  the  amounts  of  such 
rents  and  profits  shall  be  a  credit  upon  the  redemption 
money  to  be  paid;  and  if  the  redemptioner  or  judg- 
ment debtor,  before  the  expiration  of  the  time  allowed 
for  such  redemption,  demands  in  writing  of  such  pur- 
chaser or  creditor,  or  his  assigns,  a  written  and  verified 
statement  of  the  amounts  of  such  rents  and  profits  thus 
received,  the  period  for  redemption  is  extended  five 
days  after  such  sworn  statement  is  given  by  such  pur- 
chaser or  his  assigns,  to  such  redemptioner  or  debtor. 
If  such  purchaser  or  his  assigns  shall,  for  a  period  of 
one  month  from  and  after  such  demand,  fail  or  refuse 
to  give  such  statement,  such  redemptioner  or  debtor 
may  bring  an  action  in  any  Court  of  competent  juris- 
diction, to  compel  an  accounting  and  disclosure  of  such 
rents  and  profits,  and  until  fifteen  days  from  and  after 
the  final  determination  of  such  action,  the  right  of 
redemption  is  extended  to  such  redemptioner  or  debtor. 


Code  op  Civil  Procbdurk.  191 

708.  (§  237.)     If  the  purchaser  of  real  property  if 

'  .1        purchaser 

sold  on   execution,  or  his  successor  m   interest,   be  of  real 

'  '  property  be 

evicted  therefrom  in  consequence  of  irregularities  in  frreguiari- 
the  proceedings  concerning  the  sale,  or  of  the  reversal  whkt  he*^^' 
or  discharge  of  the  judgment,  he  may  recover  the  ™cJver. 

and  from 

price  paid,  with  interest,  from  the  judgment  creditor,  viiom. 
If  the  purchaser  of  property  at  Sherift''s  sale,  or  his  when 

■*•  JT      X         ./  f  ^  judgment 

successor  in  interest,  fail  to  recover  possession  in  con-  revived, 
sequence  of  irregularity  in  the  proceedings  concerning 
the  sale,  or  because  the  property  sold  was  not  subject 
to  execution  and  sale,  the  Court  having  jurisdiction 
thereof  must,  after  notice  and  on  motion  of  such  party 
in  interest,  or  his  attorney,  revive  the  original  judg-  Petition 
ment  in  the  name  of  the  petitioner,  for  tlie  amount  g"3'and 
paid   by  such   purchaser  at  the   sale,  with  interest  made*!""* 
thereon  from  the  time  of  payment  at  the  same  rate 
that  the  original  judgment  bore;  and  the  judgment  so 
revived  has  the  same  force  and  eftect  as  would  an 
original  judgment  of  the  date  of  the  revival,  and  no 
more. 

709.  When  property,  liable  to  an  execution  against  Party  who 

pays  more 

several  persons,  is  sold  thereon,  and  more  than  a  due  than  his 

■*■  '  share  may 

proportion  of  the  judgment  is  satisfied  out  of  the  pro-  t?i'bi't®on"°' 
ceeds  of  the  sale  of  the  i)roperty  of  one  of  them,  or 
one  of  them  pays,  without  a  sale,  more  than  his  pro- 
portion, he  may  compel  contribution  from  the  others; 
and  when  a  judgment  is  against  several,  and  is  upon 
an  obligation  of  one  of  them,  as  security  for  another, 
and  the  surety  pays  the  amount,  or  any  part  thereof, 
either  by  sale  of  his  property  or  before  sale,  he  may 
compel  repayment  from  the  principal.  In  such  case, 
the  person  so  paying  or  contributing  is  entitled  to  the 
benefit  of  the  judgment,  to  enforce  contribution  or 
repayment,  if,  within  ten  days  after  his  payment,  he 
file  with  the  Clerk  of  the  Court  where  the  judgment 
was  rendered,  notice  of  his  payment  and  claim  to  con- 
tribution or  repayment.    Upon  a  filing  of  such  notice, 
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the  Clerk  must  make  an  entry  thereof  in  the  margin 
of  the  docket. 


CHAPTER  11. 

PROCEEDINGS    SUPPLEMENTARY    TO   THE   EXECUTION. 

Section  714.  Debtor  required  to  answer  concerning  his  property, 

when. 

715.  Proceedings  to  compel  debtor  to  appear.     In  what 

cases  he  may  be  arrested.    "What  bail  may  be  given. 

716.  Any  debtor  of  the  judgment   debtor  may  pay  the 

latter's  creditor. 

717.  Examination  of  debtors  of  judgment  debtor,  or  of 

those  having  property  belonging  to  him. 

718.  Witness  required  to  testify. 

719.  Judge  may  order  property  to  be  applied  on  execution. 

720.  Proceedings  upon  claim  of  another  party  to  property, 

or  on  denial  of  indebtedness  to  judgment  debtor. 

721.  Disobedience  of  orders,  how  punished. 

Debtor  714.     (§  238.)     When  an  execution  against  prop- 

toanairer     ertv  of  the  ludorment  debtor,  or  of  any  one  of  several 

concerning  */  v       n  i  •/ 

©rty!'w?i'en.  d^^tors  in  the  same  judgment,  issued  to  the  Sheriff 
of  the  county  where  he  resides,  or,  if  he  do  not 
reside  in  this  State,  to  the  Sheriff  of  the  county  where 
the  judgment  roll  is  filed,  is  returned  unsatisfied,  in 
whole  or  in  part,  the  judgment  creditor,  at  any  time 
after  such  return  is  made,  is  entitled  to  an  order  from 
the  Judge  of  the  Court,  or  a  County  Judge,  requiring 
such  judgment  debtor  to  appear  and  answer  concern- 
ing his  property,  before  such  Judge,  or  a  referee 
appointed  by  him,  at  a  time  and  place  specified  in 
the  order;  but  no  judgment  debtor  must  be  required 
to  attend  before  a  Judge  or  referee  out  of  the  county 
in  which  he  resides. 

Proceed-  716.     (§  239.)     After  the  issuing  of  an  execution 

dobto^to     ^g^^iost  property,  and   upon   proof  by  affidavit  of  a 

appear.       party  or  otherwise,  to  the  satisfaction  of  the  Court,  or 

of  a  Judge  thereof,  or  County  Judge,  that  any  judg- 
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ment  debtor  hag  property  which  he  unjustly  refuses  to 
applj'  towards  the  satisfactiou  of  the  judgment,  such 
Court  or  Judge  may,  by  an  order,  require  the  judg- 
ment debtor  to  appear  at  a  specified  time  and  place 
before  such  Judge,  or  a  referee  appointed  by  him,  to 
answer  concerning  the  same;  and  such  proceedings 
may  thereupon  be  had  for  the  application  of  the  prop- 
erty of  the  judgment  debtor  toward  the  satisfaction 
of  the  judgment  as  are  provided  upon  the  return  of 
an  execution.     Listead  of  the   order  requiring  the  in  what 

^  *-*  cases  ho 

attendance  of  the  judgment  debtor,  the  tludge  may,  JJJJg^ 
upon  affidavit  of  the  judgment  creditor,  his  agent  or 
attorney,  if  it  appear  to  him  that  there  is  danger  of 
the  debtor  absconding,  order  the  Sheriff  to  arrest  the 
debtor  and   brinsr  him   before   such   Judjs:e.     Upon  what  bail 

^  &  r         maybe 

being  brought  before  the  Judge  he  may  be  ordered  «*^««»-  * 
to  enter  into  an  undertaking,  with  sufficient  surety, 
that  he  will  attend  from  time  to  time  before  the 
Judge  or  referee,  as  may  be  directed,  during  the 
pendency  of  proceedings  and  until  the  final  termina- 
tion thereof,  and  will  not  in  the  meantime  disj>ose  of 
any  portion  of  his  property  not  exempt  from  execu- 
tion. In  deiault  of  entering  into  such  undeilaking  he 
may  be  committed  to  prison. 

716.  (§  240.)     After  the  issuing  of  an  execution  Any  debtor 
against  property,  and   hefore   its   return,  any  person  {{*^^®°* 
indebted  to  the  judgment   debtor  may  pay  to  the  the^iatSr»fl 
Sherift'  the  amount  of  his  debt,  or  so  much  thereof  *^'®^*^'' 
ii&  may  be   necessary  to   satisfy  the  execution;   and 

the  Sheriff's  receipt  is  a  sufficient  discharge  for  the 
amount  so  paid. 

Examina- 

717.  (§  241.)     After  the  issuing  or  return  of  an  debtors  of 
execution  against  property  of  the  judgment  debtor,  or  debtor,  or 
of  any  one  of  several  debtors  in  the  same  judgment,  ^JJJ^*°^ 
or  u.jon  proof  by  affidavit  or  otherwise,  to  the  satis-  ^ him!"* 

25* 
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faction  of  the  Judge,  th«at  any  person  or  coi^poration 
has  property  of  such  judgment  debtor,  or  is  indebted 
to  him  in  an  amount  exceeding  fifty  dollars,  the  Judge 
may,  by  an  order,  require  such  person  or  corporation, 
or  any  officer  or  member  thereof,  to  appear  at  a  speci- 
fied time  and  place  before  him,  or  a  referee  appointed 
by  him,  and  answer  concerning  the  same. 

718.  (§  242.)  Witnesses  may  be  required  to  ap- 
pear and  testify  before  the  Judge  or  referee,  upon  any 
proceeding  under  this  Chapter,  in  the  same  manner 
as  upon  the  trial  of  an  issue. 

719.  (§  243.)  The  Judge  or  referee  may  order 
any  property  of  a  judgment  debtor,  not  exempt  from 
execution,  in  the  hands  of  such  debtor  or  any  other 
person,  or  due  to  the  judgment  debtor,  to  be  applied 
towards  the  satisfaction  of  the  judgment. 

720.  (§  244.)  -If  it  appears  that  a  person  or  cor- 
poration, alleged  to  have  property  of  the  judgment 
debtor,  or  to  be  indebted  to  him,  claims  an  interest  in 
the  property  adverse  to  him,  or  denies  the  debt,  the 
Court  or  Judge  may  authorize,  by  an  order  made  to 
that  effect,  the  judgment  creditor  to  institute  an  action 
against  such  person  or  corj)oration,  for  the  recovery  of 
such  interest  or  debt;  and  the  Court  or  Judge  may, 
by  order,  forbid  a  transfer  or  other  disposition  of  such 
interest  or  debt,  until  an  action  can  be  commenced, 
and  prosecuted  to  judgment.  Such  order  may  be 
modified  or  vacated  by  the  Judge  granting  the  same, 
or  the  Court  in  which  the  action  is  brought,  at  any- 
time, upon  such  terms  as  may  be  just. 

721.  (§  245.)  If  any  person,  party,  or  witness 
disobey  an  order  of  the  referee,  properly  made,  in  the 
proceedings  before  him  under  this  Chapter,  he  may 
be  punished  by  the  Court  or  Judge  ordering  the  refer- 
ence, for  a  contempt. 
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TITLE  X. 

ACTIONS   IN    PARTICULAR    CASES. 

Chapter    I.  Actions  for  the  foreclosure  of  mortgages. 
n.  Actions  for  nuisance^  wastCy  and  willful 
trespass^  in  certain  cases,  on  real  prop- 
erty. 

III.  Actions  to  determine  conflicting  claims  to 

real  property,  and^  other  provisions  re- 
lating to  actions  concerning  real  estate. 

IV.  Actions  for  the  partition  of  real  prop- 

erty. 
V.  Actions  for  the  usurpation  of  an  office  or 

franchise. 
VL  Of  actions  against  steamers,  vessels,  and 
boats. 


CHAPTER    I. 

ACTIONS   FOR   THE    FORECLOSURE    OF    MORTGAGES. 

Section  726.  Procoedings  in  foreclosure  suits. 

727.  Surplus  money  to  be  deposited  in  Court. 

728.  Proceedings  when  debt  secured  falls  due  at  different 

times. 

726.     (§  246.)     There  can  be  but  one  action  for  the  Proceed- 
ings in 

recovery  of  any  debt,  or  the  enforcement  of  any  right  JjJta!*^*'*" 
secured  by  mortgage  upon  real  estate  or  personal  prop- 
erty, which  action  must  be  in  accordance  with  the 
provisions  of  this  Chapter.  In  such  action,  the  Court 
Dfiay,  by  its  judgment,  direct  a  sale  of  the  incumbered 
property  (or  so  much  thereof  as  may  be  necessary), 
£tTid  the  application  of  the  proceeds  of  the  sale  to  the 
payment  of  the  costs  of  the  Court  and  the  expenses  of 
tlie  sale,  and  the  amount  due  to  the  plaintiff;  and  if 
it   appear  from  the  Sheriff's  return  that  the  proceeds 
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are  insufficient,  and  a  balance  still  remains  due,  judg- 
ment can  then  be  docketed  for  such  balance  against 
the  defendant  or  defendants  personally  liable  for  the 
debt,  and  it  becomes  a  lien  on  the  real  estate  of  such 
judgment  debtor,  as  in  other  cases  on  which  execution 
may  be  issued.  No  person  holding  a  conveyance  from 
or  under  the  mortgagor  of  the  property  mortgaged,  or 
having  a  lien  thereon,  which  conveyance  or  lien  does 
not  appear  of  record  in  the  proper  office  at  the  time 
of  the  commencement  of  the  action,  need  be  made  a 
party  to  such  action;  and  the  judgment  therein  ren- 
dered, and  the  proceedings  therein  had,  are  as  conclu- 
sive against  the  party  holding  such  unrecorded  con- 
veyance or  lien  as  if  he  had  been  made  a  party  to  the 
action. 

727.  (§  247.)  If  there  be  surplus  money  remain- 
ing, after  payment  of  the  amount  due  on  the  mort- 
gage, lien,  or  incumbrance,  with  costs,  the  Court  may 
cause  the  same  to  be  paid  to  the  pei^son  entitled  to  it, 
and  in  the  meantime  may  direct  it  to  be  deposited  in 
Court. 

'  728.  (§  248.)  If  the  debt  for  which  the  mortgage, 
lien,  or  incumbrance  is  held  is  not  all  due,  so  soon  as 
sufficient  of  the  property  has  been  sold  to  pay  the 
amount  due,  with  costs,  the  sale  must  cease;  and  after- 
wards, as  often  as  more  becomes  due,  for  principal  or 
interest,  the  Court  may,  on  motion,  order  more  to  be 
sold.  But  if  the  property  cannot  be  sold  in  portions, 
without  injury  to  the  parties,  the  whole  may  be  ordered 
to  be  sold  in  the  first  instance,  and  the  entire  debt  and 
costs  paid,  there  being  a  rebate  of  interest  where  such 
rebate  is  proper. 
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CHAPTER  IL 

ACTIONS  FOR  NUISANCE,  WASTE,  AND  WILLFUL  TRESPASS,  IN 
CERTAIN  CASES,  ON  REAL  PROPERTY. 

Section  731.  Nuisance  defiDed,  and  actions  for. 
732.  "Waste,  actions  for. 

738.  Trespass  for  cutting  or  carrying  away  trees,  etc.,  actions 
for. 

734.  Measure  of  damages  in  certain  cases  under  the  last 

section. 

735.  Damages  in  actions  for  forcible  entry,  etc.,  may  be 

trebled. 

73 1 .  (§  249.)   Anything  which  is  injurious  to  health.  Nuisance 
or  indecent,  or  offensive  to  the  senses,  or  an  obstruc-  and  actions 

'  '  for. 

tion  to  the  free  use  of  property,  so  as  to  interfere  with 
the  comfortable  enjoyment  of  life  or  property,  is  a  nui- 
sance, and  the  subject  of  an  action.  Such  action  may 
be  brought  by  any  person  whose  property  is  injuriously 
aftected,  or  whose  personal  enjoyment  is  lessened  by  the 
nuisance;  and  by  the  judgment  the  nuisance  may  be 
enjoined  or  abated,  as  well  as  damages  recovered. 

732.  (§  250.)     If  a  guardian,  tenant  for  life   or  Waste, 

,    ,  ^  ^  actions  for. 

years,  joint  tenant,  or  tenant  in  common  of  real  prop- 
erty, commit  waste  thereon,  any  person  aggrieved  by 
the  waste^may  bring  an  action  against  him  therefor, 
in  which  action  there  may  be  judgment  for  treble 
damages. 

733.  (§  251.)     Any  person  who  cuts  down  or  car-  Trespass 

/T.  11  -1  -1  for  cutting 

nes  off  any  wood  or  underwood,  tree,  or  timber,  or  or  carrying 

away  treeSf 

girdles  or  otherwise  injures  any  tree  or  titiiber  on  the  ^^^^^^^ 
land  of  another  person,  or  on  the  street  or  highway  in 
front  of  any  person's  house,  village,  or  city  lot,  or  cul- 
tivated grounds;  or  on  the  commons  or  public  grounds 
of  any  city  or  town,  or  on  the  street  or  highway  in 
front  thereof,  without  lawful  authority,  is  liable  to  the 
owner  of  such  land,  or  to  such  city  or  town,  for  treble 
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the  amount  of  damages  which  may  be  assessed  there- 
for, in  a  civil  action,  in  any  Court  having  jurisdiction. 

Measure  of  734.  (§  252.)  Nothing  in  the  last  section  author- 
CMM  under  ^^^^  ^^^  recovery  of  more  than  the  just  value  of  the 
aeeuS!       timber  taken    from  uncultivated  woodland    for  the 

repair  of  a  public  highway  or  bridge  upon  the  land, 

or  adjoining  it. 

Darngses  736.  (§  253.)  If  a  person  recover  damages  for  a 
en'tS^eS*  ^o^^il^l^  ^^  Unlawful  entry  in  or  upon,  or  detention  of 
Sofiel.       ^^7  building  or  any  cultivated  real  property,  judgment 

may  be  entered  for  three  times  the  amount  at  which 

the  actual  damages  are  assessed. 


CHAPTER  III. 

ACTIONS  TO  DETERMINE  CONFLICTING  CLAIMS  TO  REAL 
PROPERTY,  AND  OTHER  PROVISIONS  RELATING  TO 
ACTIONS   CONCERNING   REAL   ESTATE. 

Section  738.  Parties  to  an  action  to  quiet  title. 

739.  "When  plaintiff  cannot  recover  costs. 

740.  If  plaintiff's  title  terminates  pending  the  suit,  what  he 

may  recover,  and  how  verdict  and  judgwient  to  be. 

741.  When  value  of  improvements  can  be  allowed  as  a 

set-off. 

742.  An  order  may  be  made  to  allow  a  party  to  survey  and 

measure  the  land  in  dispute. 

743.  Order,  what  to  contain  and  how  served.    If  unneces- 

sary injury  done,  the  party  surveying  to  be  liable 
therefor. 

744.  A  mortgage  must  not  be  deemed  a  conveyance,  what> 

ever  its  terms. 

745.  When  Court  may  grant  injunction;  during  foreclosure; 

after  sale  on  execution,  before  conveyance. 

746.  Damages  may  be  recovered  for  injury  to  the  possession 

after  sale  and  before  delivery  of  possession. 

747.  Action  not  to  be  prejudiced  by  alienation,  pending  suit, 

748.  Mining  claims,  actions  concerning  to  be  governed  by- 

local  rules. 
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738.  An  action,  may  be  brouo:ht  by  any  person  Parties  to 

•^  o  J  J    x-  anaptionto 

against  another  who  claims  an  estate  or  interest  in  auiet  title, 
real  property  adverse  to  him,  for  the  purpose  of  deter- 
mining such  adverse  claim. 

739.  (§  256.)     If  the   defendant  in   such   action  When 

7  ^  plaintifiF 

disclaim  in  his   answer  any  interest  or  estate  in  the  cannot 

•/  recover 

property,  or  suffer  judgment  to  be  taken  against  him  ®^*'*' 
without  answer,  the  plaintiff  cannot  recover  costs. 

740.  (§  256.)     In  an  action  for  the  recovery  of  real  ifpiain- 
projDerty,  where  the  plaintiff  shows  a  right  to  recover  terminate 
at  the  time  the  action  was  commenced,  but  it  appears  hjfmay  ' 
that  his  right  has  terminated  during  the  pendency  of  andhoi? 
the  action,  the  verdict  and  iudficment  must  be  accord-  judgment 
ing  to  the  fact,  and  the  ph^intiff  may  recover  damages 

for  withholding  the  property. 

741.  (§   257.)     "When   damages  are   claimed  for  When  ^ 

^  ^  °  value  of 

withholding  the  property  recovered,  upon  which  per-  jjinte^oan 
manent  improvements  have  been  made  by  a  defendant,  ^aaet^c 
or  those  under  whom  he  claims,  holding  under  color  of 
title  adversely  to  the  claim  of  the  plaintiff,  in  good 
feith,  the  value  of  such  improvements  must  be  allowed 
as  a  set-off  against  such  damages.     ' 

742.  (§  258.)     The  Court  in  which  an  action  is  An  order 

^  may  be 

pending  for  the  recovery  of  real  property,  or  for  dam-  f^^^ 
ages  for  an  injury  thereto,  or  a  Judge  thereof,  or  a  J'^^and 
County  Judge,  may,  on  motion,  upon  notice  by  either  Se^Md 

rt  1  1  iii'^.in  dispute. 

party,  for  good  cause  shown,  grant  an  order  allowing 
to  such  party  the  right  to  enter  upon  fhe  property  and 
make  survey  and  measurement  thereof,  and  of  any  tun- 
nels, shafts,  or  drifts  thereon,  for  the  purpose  of  the 
action,  even  though  entry  for  such  purpose  has  to  be 
made  through  other  lands  belonging  to  parties  to  the 
action. 
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743.  (§  259.)  The  order  must  describe  the  prop- 
erty, and  a  copy  thereof  must  be  served  on  the  owner 
or  occui)a||t;  and  thereupon  such  party  may  enter  upon 
the  property,  with  necessary  surveyors  and  assistants, 
and  make  such  survey  and  measurement;  but  if  any 
unnecessary  injury  be  done  to  the  property  he  is  liable 
therefor. 


A  mortgage      744.     (§  260.)     A  moilffage  of  real  property  shall 

must  not  ^11-1  1  .        . 

bo  deemed   not  be  deemed  a  conveyance,  whatever  its  terms,  so 

a  convey- 

wiiatever     ^  *^  enable  the  owner  of  the  mortgage  to  recover 
ito  terms,     posscssion  of  the  real  property  without  a  foreclosure 
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and  sale. 

746.  (§  261.)  The  Court  may,  by  injunction,  ou 
good  cause  shown,  restrain  the  party  in  possession  fi-om 
doiiig  any  act  to  the  injury  of  real  property  during  the 
foreclosure  of  a  mortgage  thereon;  or,  after  a  sale  on 
execution,  before  a  conveyance. 

« 
746.     (§  262.)     When  real  property  has  been  sold 

on  execution,  the  purchaser  thereof,  or  any  person  who 

may  have  succeeded  to  his  interest,  may,  after  his 

estate  becomes  absolute,  recover  damages  for  injury  to 

the  property  by  the  tenant  in  possession  after  sale,  and 

before  possession  is  delivered  under  the  conveyance. 


Action 
not  to  be 


747.     (§  263.)     An  action  for  the  recovery  of  real 
TC<«adiced    property  against  a  person  in  possession  cannot  be  pre- 
Jendfng***    judiccd  by  any  alienation  made  by  such  person,  either 
before  or  after  the  commencement  of  the  action. 
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748.  (§  621.)  In  actions  respecting  mining  claims, 
proof  must  be  admitted  of  the  customs,  usages,  or 
regulations  established  and  in  force  at  the  bar  or  dig- 
gings embracing  such  claim;  and  such  customs,  usages, 
or  regulations,  when  not  in  conflict  with  the  laws  of 
this  State,  must  govern  the  decision  of  the  action. 
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CHAPTER   IV. 

ACTIONS   FOR  THE    PARTITION   OF   REAL   PROPERTY. 

SjfiCTiON  752.  Who  may  brin^j  actions  for  partition. 

753.  Interests  of  all  parties  must  be  set  forth  in  the  com- 

plaint. 

754.  Lienholders  not  of  record  need  not  be  made  parties. 

755.  Plaintiff  must  file  notice  of  lis  pendens, 

756.  Summons  must  be  directed  to  all  persons  interested  in 

the  property. 

757.  Unknown  parties  may  be  served  by  publication. 

758.  Answer  of  defendants,  what  to  contain. 

759.  The  rights  of  all  parties  may  be  ascertained  in  the 

action. 

760.  Partial  partition. 

761.  Lienholders  must   be  made  parties,  or  a  referee  be 

appointed  to  ascertain  their  rights. 

762.  Lienholders  must   be   notified   to   appear  before  the 

referee  appointed. 

763.  The  Court  may  order  a  sale  or  partition  and  appoint 

referees  therefor. 

764.  Partition  must  be  made  according  to  the  rights  of  the 

parties,  as  determined  by  the  Court. 

765.  Referees  must  make  a  report  of  their  proceedings. 

766.  The  Court  may  set  aside  or  affirm  report,  and  enter 

judgment    thereon.     Upon  whom  judgment  to  be 
conclusive. 

767.  Judgment  not  to  affect  tenants  for  years  to  the  whole 

property. 

768.  Expenses  of  partition  must  be  apportioned  among  the 

parties. 

769.  A  lien   on  an  undivided    interest  of  any  party  is  a 

charge  only  on  the  share  assigned  to  such  party. 

770.  Estate  for  life  or  years  may  be  set  off  in  a  part  of  the 

.property  not  sold,  when  not  all  sold. 

771.  Application  of  proceeds  of  sale  of  incumbered  prop- 

erty. 

772.  Party  holding  other  securities  may  be  required  first  to 

exhaust  them. 

773.  Proceeds  of  sale,  disposition  of. 

774.  "When  paid  into  Court'  the  cause  may  be  continued  for 

the  determination  of  the  claims  of  the  parties. 

775.  Sales  by  referees  must  be  at  public  auction. 

776.  The  Court  must  direct  the  terms  of  sale  or  credit. 

777.  Referees  may  take  securities  for  purchase  money. 

26* 
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Section  778.  Tenants  whose  estate  has  been  sold  shall  receive  com- 
pensation. 

779.  The  Court  may  fix  such  compensation. 

780.  The  Court  must  protect  tenants  unknown. 

781.  The  Court  must  ascertain  and  secure  the  value  of  future 

contingent  or  vested  interests. 

782.  Terms  of  sale  must  be  made  known  at  the  time.     Lots 

must  be  sold  separately. 

783.  Who  may  not  be  purchasers. 

784.  Referees  must  make  a  report  of  the  sale  to  the  Court. 

785.  If  confirmed,  convej'ances  may  be  executed. 

786.  Proceeding  if  a  lienholder  become  a  purchaser. 

787.  Conveyances  must   be  recorded,  and  will    be  a    bar 

against  parties. 

788.  Proceeds  of  sale  belonging  to  parties  unknown  must  be 

invested  for  their  benefit. 

789.  Investment  must  be  made  in  the  name  of  the  Clerk  of 

the  county. 

790.  "When  the  interest«5  of  the  parties  are  ascertained,  secu- 

rities must  be  taken  in  their  names. 

791.  Duties  of  the  Clerk  making  investments. 

792.  "When  unequal  partition  is  ordered,  compensation  may 

be  adjudged  in  certain  cases. 

793.  The  share  of  an  infant  may  be  paid  to  his  guardian. 

794.  The  guardian  of  an  insane  person  may  receive  the  pro- 

ceeds of  such  party's  interest. 

795.  A  guardian  may  consent  to  partition  without  action, 

and  execute  releases. 

796.  Costs  of  partition  a  lien  upon  the  shares  of  tlie  par- 

ceners. 

797.  Tlie  Court,  by  consent,  may  appoint  a  single  referee. 

798.  Apportionment  of  counsel  fees  and  expenses. 

799.  Abstract  of  title. 

800.  Same. 

801.  Interest  on  disbursements. 

Who  may         762.     (§  264.)     Wlien  sevei-al  co-teDants  hold  and 

bring  ^  ' 

*ai^Uo^'  are  in  possession  of  real  property  as  parceners,  joint 
tenants,  or  tenants  in  common,  in  which  one  or  more 
of  them  have  an  estate  of  inheritance,  or  for  life  or 
lives,  or  for  years,  an  action  may  be  brought  by  one  or 
more  of  such  persons  for  a  pai'tition  thereof,  according 
to  the  respective  rights  of  the  persons  interested 
therein,  and  for  a  sale  of  such  property,  or  a  part 
thereof,  if  it  appear  that  a  partition  cannot  be  made 
\vithqut  great  prejudice  to  the  ownei^.       * 
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753.  (§  265.)     The  interests  of  all  persons  in  the  intcrosta  of 

^^  -^  ^  all  parties 

property,  whether  such  persons  be  known  or  unknown,  gj^  |>^®^^ 
must  be  set  forth  in  the  complaint  specifically  and  co^api*^*- 
particularly,  as  far  as  known  to  the  plaintiff;  and  if 
one  or  more  of  the  parties,  or  the  share  or  quantity 
of  interest  of  any  of  the  parties,  be  unknown  to  the 
plaintiff,  or  be  uncertain  or  contingent,  or  the  owner- 
ship of  the  inheritance  depend  upon  an  executory 
devise,  or  the  remainder  be  a  contingent  remainder, 
so  that  such  parties  cannot  be  named,  that  fact  must 
be  set  forth  in  the  complaint. 

754.  (§  266.)     ISo  person  having  a  conveyance  of  Lienhoid- 

•  erA  not 

or  claiming  a  lien  on  the  property,  or  some  part  of  it,  J^^*'!^®^^^ 
need  be  made  a  party  to  the  action,  unless  such  con-  p^ruS^^ 
veyance  on  lien  appear  of  record. 

755.  (§  267.)     Immediately  after  filing  the  com-  Plaintiff 
plaint  in  the  District  Court,  the  plaintiff  must  file  with  notice  of  lis 

X'  'X'  pendens. 

the  Eecorder  of  the  county,  or  of  the  several  counties 
in  which  the  property  is  situated,  either  a  copy  of  such 
complaint  or  st  notice  of  the  pendency  of  the  action, 
containing  the  names  of  the  parties  so  far  as  known, 
the  object  of  the  action,  and  a  description  of  the  prop- 
erty to  be  affected  thereby.  From  the  time  of  the 
filing  it  shall  be  deemed  notice  to  all  peraons. 

756.  (§  268.)     The  summons  must  be  directed  to  Summons 

Tl  T  •       •  T  •        •  T         •  -It       UlU*t  bo 

all  the  lomt  tenants  and  tenants  in  common,  and  all  directed  to 

"  all  perfons 

persons'  having  any  interest  in,  or  any  liens  of  record  1^^®^^^*^ 
by  mortgage,  judgment,  or  otherwise  upon  the  prop-  p^^p^'^^- 
erty,  or  upon  any  particular  portion  thereof;  and  gen- 
erally, to  all  persons  unknown  who  have  or  claim  any 
interest  in  the  property. 

757.  (§  269.)  If  a  party  having  a  share  or  interest  ™|[P°^'» 
is  unknown,  or  any  one  of  the  known  parties  reside  ™?^^edV 
out  of  the  State,  or  cannot  be  found  therein,  and  such  tijSI*^*' 


204 


Code  of  Civil  Procedure. 


Answer  of 
defendaots, 
what  to 
oontaizL 


fact  is  made  to  appear  by  affidavit,  the  summons  may 
be  served  on  such  absent  or  unknown  party  by  publi- 
cation, as  in  other  cases.  When  publication  is  made, 
the  summons,  as  published,  must  be  accompanied  by 
a  brief  description  of  the  property  which  is  the  sub- 
ject of  the  action. 

758.  (§  270.)  The  defendants  who  have  been  per- 
sonally served  with  the  summons  and  a  copy  of  the 
complaint,  or  who  have  appeared  without  such  service, 
must  set  forth  in  their  answers,  fully  and  particularly, 
the  origin,  nature,  and  extent  of  their  respective  inter- 
ests in  the  property;  and  if  such  defendants  claim  a 
lien  on  the  property  by  mortgage,  judgment,  or  other- 
wise, they  must  state  the  original  amount  and  date  of 
the  same,  and  the  sum  remaining  due  thereon;  also, 
whether  the  same  has  been  secured  in  any  other  way 
or  not;  and  if  secured,  the  nature  and  extent  of  such 
security,  or  they  are  deemed  to  have  waived  their 
right  to  such  lien. 


The  rights        769.     (§  "271.)     The  rights  of  the  several  parties, 
parlies        plaiutift'  as  wcU  as  defendant,  may  be  put  in  issue, 


in  the 
action. 


S^the"^°*^  tried,  and  determined  in  such  action;  and  when  a  sale 
of  the  premises  is  necessary,  the  title  must  be  ascer- 
tained by  proof  to  the  satisfaction  of  the  Court,  before 
the  judgment  of  sale  can  be  made;  and  where  service 
Qf  the  complaint  has  been  made  by  publication,  like 
proof  must  be  required  of  the  right  of  the  absent  or 
unknown  parties  before  such  judgment  is  rendered; 
except  that  where  there  are  several  unknown  persons 
having  an  interest  in  the  property,  their  rights  may  be 
considered  together  in  the  action,  and  not  as  between 
themselves. 


Partial 
partition. 


760.  (§  272.)  Whenever  from  any  cause  it  is,  in 
the  opinion  of  the  Court,  impracticable  or  highly  incon- 
venient to  make  a  complete  partition,  in  the  first  in- 
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stance,  among  all  the  parties  in  interest,  the  Court  may 
first  ascertain  and  determine  the  shares  or  interest 
respectively  held  by  the  original  co-tenants,  and  there- 
upon adjudge  and  cause  a  partition  to  be  made,  as  if 
such  original  co-tenants  were  the  parties,  and  sole  par- 
ties, in  interest,  and  the  only  parties  to  the  action,  and 
thereafter  may  proceed  in  like  manner  to  adjudge  and 
make  partition  separately  of  each  share  or  portion  so 
ascertained  and  allotted  as  between  those  claiming 
under  the  original  tenant  to  whom  the  same  shall  have 
been  so  set  apart,  or  may  allow  them  to  remain  tenants 
in  common  thereof,  as  they  may  desire. 

761.  (§  273.)     If  it  appears  to  the  Court,  hy  the  Lienhoid- 

ors  must 

certificate  of  the  County  Recorder  or  County  Clerk,  or  ^o  ^.^^^ 
by  the  sworn  or  verified  statement  of  any  person  who  appofntol 
may  have  examined  or  searched  the  records,  that  there  thofr^^*^"" 
are  outstanding  liens  or  incumbrances  of  record  upon  "* 
such  real  property,  or  any  part  or  portion  thereof,  which 
existed  and  were  of  record  at  the  time  of  the  com- 
mencement of  the  action,  and  the  persons  holding  such 
liens  are  not  made  parties  to  the  action,  the  Court  must 
either  order  such  persons  to  be  made  parties  to  the 
action,  by  an  amendment  or  supplemental  complaint, 
or  appoint  a  referee  to  ascertain  whether  or  not  such 
liens  or  incumbrances  have  been  paid,  or  if  not  paid, 
what  amount  remains  due  thereon,  and  their  order 
among  the  liens  or  incumbrances  severally  held  by 
such  peraons  and  the  parties  to  the  action,  and  whether 
the  amount  remaining  due  thereon  has  been  secured 
in  any  manner,  and  if  secured,  the  nature  and  extent 
of  the  security. 

762.  (§  274.)     The  plaintiflF  must  cause  a  notice  to  Lionhoid- 
be  served,  a  reasonable  time  previous  to  the  day  for  nouued  to 

'  -^        ^  ''  appear 

appearance  before  the  referee  appointed  as  provided  in  referM^* 
the  last  section,  on  each  peraon  having  outstanding  *pp<>i°'®^ 
liens  of  record,  who  is  not  a  party  to  the  action,  to 


206 


CoDB  OF  Civil  Procedure. 


The  Court 
may  order 
a  sale  or 
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appear  before  the  referee  at  a  specified  time  and  place, 
to  make  proof,  by  his  own  affidavit  or  otherwise,  of 
the  amount  due,  or  to  become  due,  contingently  or 
absolutely  thereon.  In  case  such  person  be  absent,  or 
his  residence  be  unknown,  service  may  be  made  by 
publication  or  notice  to  his  agents,  under  the  direction 
of  the  Court,  in  such  manner  as  may  be  proper.  The 
report  of  the  referee  thereon  must  be  made  to  the 
Court,  and  must  be  confirmed,  modified,  or  set  aside, 
and  a  new  reference  ordered,  as  tlie  justice  of  the  ease 
may  require. 

763.  (§  275.)  If  it  be  alleged  in  the  complaint 
and  established  by  evidence,  or  if  it  appear  by  the 
evidence  w^ithout  such  allegation  in  the  complaint,  to 
the  satisfaction  of  the  Court,  that  the  property,  or  any 
part  of  it,  is  so  situated  that  partition  cannot  be  made 
without  great  prejudice  to  the  owners,  the  Court  may 
order  a  sale  thereof.  Otherwise,  upon  the  requisite 
proofs  being  made,  it  must  order  a  partition,  according 
to  the  respective  rights  of  the  parties,  as  ascertained 
by  the  Court,  and  appoint  three  referees  therefor;  and 
must  designate  the  portion  to  remain  undivided  for 
the  owners  whose  interests  remain  unknown,  or  are  not 
ascertained. 


Partition 
mu9t  bo 
made 
according 
to  tho 
riKbt<<  of 
the  parties, 
a««  detor- 
mined  by 
the  Court. 


764.  (§  276.)  In  making  the  partition,  the  referees 
must  divide  the  property  and  allot  the  several  portions 
thereof  to  the  respective  parties,  quality  and  quantity 
relatively  considered,  according  to  the  respective  rights 
of  the  parties  as  determined  by  the  Court,  pursuant  to 
the  provisions  of  this  Chapter,  designating  the  several 
portions  by  proper  landmarks,  and  may  employ  a  sur- 
veyor, with  the  necessary  assistants,  to  aid  them. 

Referees  766.     (§  277.)     The  referees  must  make  a  report 

must  make 

a  report  of    of  their  proceedings,  specifying  therein  the  manner 
ceediws.      'm  which  they  executed  their  trust,  and  describing 
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the  property  divided,  and  the  shares  allotted  to  each 
party,  with  a  particular  description  of  each  share. 

766.  (§  278.)     The   Court  maj'  confirm,  change,  The  Court 

.  may  set 

modify,  or  set  aside  the   report,  and,  if  necessary,  andeor 
ai)point  new  referees.     Upon  the  report   being  con-  anTenW 
firmed,  judgment  must  be  rendered  that  such  parti-  thereon?^ 
tion  be  effectual  forever,  which  judgment  is  binding 
and  conclusive:  •• 

1.  On  all  persons  named  as  parties  to  the  action,  and  Unon 
their  legal  representatives,  who  have  at  the  time  any  judgment 
interest  in  the  property  divided,  or  any  part  thereof,  conclusive. 
as  owners  in  fee  or  as  tenants  for  life  or  for  years,  or 

as  entitled  to  the  reversion,  remainder,  or  the  inherit- 
ance of  such  proi)erty,  or  of  any  part  thereof,  after 
the  determination  of  a  particular  estate  therein,  and 
who  by  any  contingency  may  be  entitled  to  a  benefi- 
cial interest  in  the  property,  or  who  have  an  interest 
in  any  undivided  share  thereof,  as  tenants  for  years  or 
for  life. 

2.  On  all  persons  interested  in  the  property,  who 

9 

may  be  unknown,  to  whom  notice  has  been  given  of 
the  action  for  partition  by  publication; 

3.  On  all  other  persons  claiming  from  such  parties 
or  persons,  or  either  of  them. 

And  no  judgment  is  invalidated  by  reason  of  the 
death  of  any  party  before  final  judgment  or  decree; 
but  such  judgment  or  decree  is  as  conclusive  against 
the  heirs,  legal  representatives,  or  assigns  of  such  dece- 
dent, as  if  it  had  been  entered  before  his  death. 

767.  (§  279.)     The  iudfi^ment  does  not  affect  ten-  Judgment 

^  ^  JO  not  to  affect 

ants  for  years  less  than  ten  to  the  whole  of  the  prop-  *®e°^8  u)^**^ 
erty  which  is  the  subject  of  the  partition.  property.^ 

768.  (§  280.)     The  expenses  of  the  referees,  in-  JJ-^p®;?^?^„ 
eluding  those  of  a  surveyor  and  his  assistants,  when  ^p'Jfor^® 
employed,  must  be  ascertained  and  allowed  by  the  among  the 

parties. 
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Court,  and  the  amount  thereof,  together  with  the  fees 
allowed  by  the  Court,  in  its  discretion,  to  the  referees, 
must  be  apportioned  among  the  different  parties  to 
the  action,  equitably. 

769.  (§  281.)  When  a  lien  is  on  an  undivided 
interest  or  estate  of  any  of  the  parties,  such  lien,  if  a 
partition  be  made,  shall  thenceforth  be  a  charge  only 
on  the  share  assigned  to  such  party ;  but  such  share 
must  first  be  charged  with  its  just  proportion  of  the 
costs  of  the  partition,  in  preference  to  such  lien. 

770.  (§  282.)  When  a  part  of  the  property  only 
is  ordered  to  be  sold,  if  there  be  an  estate  for  life  or 
years,  in  an  undivided  share  of  the  whole  property, 
such  estate  may  be  set  off  in  any  part  of  the  property 
not  ordered  to  be  sold. 

771.  (§  283.)  The  proceeds  of  the  sale  of  incum- 
bered property  must  be  applied  under  the  direction  of 
the  Court,  as  follows: 

1.  To  pay  its  just  proportion  of  the  general  costs  of 
the  action; 

2.  To  pay  the  costs  of  the  reference; 

3.  To  satisfy  and  cancel  of  record  the  several  liens 
in  their  order  of  priority,  by  payment  of  the  sums  due 
and  to* become  due;  the  amount  due  to  be  verified  by 
affidavit  at  the  time  of  payment; 

4.  The  residue  among  the  owners  of  the  property 
sold,  according  to  their  respective  shares  therein. 

772.  (§  284.)  Whenever  any  party  to  an  action, 
who  holds  a  lien  upon  the  property,  or  any  part  thereof 
has  other  securities  for  the  payment  of  the  amount  of 
such  lien,  the  Court  may,  in  its  discretion,  order  such 
securities  to  be  exhausted  before  a  distribution  of  the 
proceeds  of  sale,  or  may  order  a  just  deduction  to  be 
made  from  the  amount  of  the  hen  on  the  property,  on 
account  thereof. 
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773.  (§  285.)     The  proceeds  of  sale  and  the  secu-  Proceeds  of 

"<  y  *■  .  gale,  diapo* 

rities  taken  by  the  referees,  or  any  part  thereof,  must  siUonof. 
be  distributed  by  them  to  the  persons  entitled  thereto, 
whenever  the  Court  so  directs.  But  in  case  no  direc- 
tion  be  given,  all  of  such  proceeds  and  securities  must 
be  i)aid  into  Court,  or  deposited  therein,  or  as  directed 
by  the  Court. 

774.  (§  286.)     When  the  proceeds  of  the  sale  of  when  paid 

^  '  into  Court 

any  share  or  parcel  belonging  to  persons  who  are  par-  the  cause 
ties  to  the  action,  and  who  are  known,  are  paid  into  fo^the^®^ 
Court,  the  action  may  be  continued  as  between  such  uo*n  o?the" 
parties,  for  the  determination  of  their  respective  claims  th"  parties, 
thereto,  which  must  be  ascertained  and  adjudged  by 
the  Court.    Further  testimony  may  be  taken  in  Court, 
or  by  a  referee,  at  the  discretion  of  the  Court,  and  the 
Court  may,  if  necessary,  require  such  parties  to  pre- 
sent the  facts  or  law  in  controversy,  by  pleadings,  as 
in  an  original  action. 

775.  (§  287.)     All  sales  of  real  property,  made  by  Saiesby 
referees,  under  this  Chapter,  must  be  made  at  public  ™Jtu^°** 
auction  to  the  highest  bidder,  upon  notice  published  »^c^»<*"- 
in  the  manner  required  for  the  sale  of  real  property 

on  execution.  The  n'otice  must  state  the  terms  of  sale, 
and  if  the  property  or  any  part  of  it  is  to  be  sold  sub- 
ject to  a  prior  estate,  charge,  or  lien,  that  must  be 
stated  in  the  notice. 

776.  (§  288.)     The  Court  must,  in  the  order  for  The  Coun 
sale,  direct  the  terms  of  credit  which  may  be  allowed  the  terms 

'  •'  of  pale  or 

for  the  purchase  money  of  any  portion  of  the  "prem-  ^^^^^ 
ises  of  which  it  may  direct  a  sale  on  credit,  and  for 
that  portion  of  which  the  purchase  money  is  required, 
by  the  provisions  hereinafter  contained,  to  be  invested 
for  the  benefit  of  unknown  owners,  infents,  or  parties 
out  of  the  State. 

27* 
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Tenants 
whose 
estate  has 
been  sold 
shall 
receive 
compensa- 
tion. 


The  Court 
may  fix 
such  com- 
pensation. 


The  Court 

must 

protect 

tenants 

unknown. 


The  Court 
must 
ascertain 
and  secure 
the  value 
of  future 
contingent 
or  vested 
interests. 


777.  (§  289.)  The  referees  may  take  separate 
mortgages  and  otlier  securities  for  the  whole,  or  con- 
venient poii;ions  of  the  purchase  money,  of  such  parts 
of  the  property  as  are  directed  by  the  Court  to  be 
sold  on  credit,  for  the  shares  of  any  known  owner  of 
full  age,  in  the  name  of  such  owner;  and  for  the 
shares  of  an  infant,  in  the  name  of  the  guardian  of 
such  infant;  and  for  other  shares,  in  the  name  of  the 
Clerk  of  the  County  and  his  successors  in  office. 

778.  (§  290.)  The  person  entitled  to  a  tenancy 
for  hfe,  or  years,  whose  estate  has  been  sold,  is  en- 
titled to  receive  such  sum.  as  may  be  deemed  a  reason- 
able satisfaction  for  such  estate,  and  which  the  person 
so  entitled  may  consent  to  accept  instead  thereof,  by 
an  instrument  in  writing,  filed  with  the  Clerk  of  the 
Court.  Upon  the  filing  of  such  consent,  the  Clerk 
must  enter  the  same  in  the  minutes  of  the  Court. 

779.  (§  291.)  If  such  consent  be  not  given,  filed, 
and  entered  as  provided  in  the  last  section,  at  or  be- 
fore a  judgment  of  sale  is  rendered,  the  Court  must 
ascertain  and  determine  what  proportion  of  the  pro- 
ceeds of  the  sale,  after  deducting  expenses,  will  be 
a  just  and  reasonable  sum  to  be  allowed  on  account  of 
such  estate,  and  must  order  the  same  to  be  paid  to 
such  party,  or  deposited  in  Court  for  him,  as  the  case 
may  require.  * 

780.  (§  292.)  K  the  persons  entitled  to  such 
estate  for  hfe  or  years  be  unknown,  the  Court  must 
provide  for  the  protection  of  their  rights  in  the  same 
manner,  as  far  as  may  be,  as  if  they  were  known  and 
had  appeared. 

781 .  (§  293.)  In  all  cases  of  sales,  when  it  appears 
that  any  person  has  a  vested  or  contingent  future  right 
or  estate  in  any  of  the  property  sold,  the  Court  must 
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ascertain  and  settle  the  propoiiional  value  of  such  con- 
tingent or  vested  right  or  estate,  and  must  direct  such 
proportion  of  the  proceeds  of  the  sale  to  bo  invested, 
secured,  or  paid  over,  in  such  manner  as  to  protect 
the  rights  and  interests  of  the  parties. 

788.  (§  294.)  In  all  cases  of  sales  of  property  the  Toms  of 
terms  must  be  made  known  at  the  time;  and  if  the  Jno*S?f  at 
premises  consist  of  distinct  farms  or  lots,  they  must  be  ilots^mMt 

11.1  be  sold 

sold  separately.  separately. 

783.  (§  295.)     Neither  of  the  referees,  nor  any  who  may 

^  ^  ?  J     not  be 

person  for  the  benefit  of  either  of  them,  can  be  in-  purchasers, 
terested  in  any  purchase;  nor  can  a  guardian  of  an 
infant  party  be  interested  in  the  purchase  of  any  real 
property,  being  the  subject  of  the  action,  except  for 
the  benefit  of  the  infant.  All  sales  contrary  to  the 
provisions  of  this  section  are  void. 

784.  (§  296.)     After   completing  a  sale  of   the  Referees 

^  '  X  o  must  make 

property,  or  any  part  thereof  ordered  to  be  sold,  the  ^^^^^{^^ 
referees  must  report  the  same  to  the  Court,  with  a  t*»®  court 
description  of  the  difterent  parcels  of  land  sold  to 
each  purchaser;  the  name  of  the  purchaser;  the  price 
paid  or  secured;  the  terms  and  conditions  of  the  sale, 
and  the  secuiities,  if  any,  taken.  The  report,  must  be 
filed  in  the  office  of  the  Clerk  of  the  county  where 
the  property  is  situated. 

785.  (§  297.)     If  the  sale  be  confirmed  by  the  ifcon-- 

r^  T  T  firmedf 

Court  an  order  must  be  entered,  directing  the  referees  convoy- 


ancos 


to  execute  conveyances  and  take  securities  pursuant  ^^ecu^ed. 
to  such  sale,  which  they  are  hereby  authorized  to  do. 
Such  order  may  also  give  directions  to  them  respect- 
ing the  disposition  of  the  proceeds  of  the  sale. 

786.     (§  298.)     When  a  party  entitled  to  a  share  Proceeding 
of  the  property,  or  an  incumbrancer  entitled  to  have  Henhoider 

ir      r       ^  7  become  a 

his  lien  paid  out  of  the  sale,  becomes  a  purchaser,  the  p*^^"®'- 
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referees  may  take  liis  receipt  for  so  much  of  the  pro- 
ceeds of  the  sale  as  belongs  to  him. 

787.  (§  299.)  The  conveyances  must  be  recorded 
in  the  county  where  the  premises  are  situated,  and 
shall  be  a  bar  against  all  persons  interested  in  the 
property  in  any  way,  who  shall  have  been  named  as 
parties  in  the  action;  and  against  all  such  parties  and 
persons  as  were  unknown,  if  the  summons  was  served 
by  publication,  and  against  all  persons  claiming  under 
them,  or  either  of  them. 

788.  (§  300.)  When  there  are  proceeds  of  a  sale 
belonging  to  an  unknown  owner,  or  to  a  person  with- 
out the  State,  who  has  no  legal  representative  within 
it,  the  same  must  be  invested  in  bonds  of  this  State  or 
of  the  United  States,  for  the  benefit  of  the  persons 
entitled  thereto. 


Investment      789.     (§  301.)     When  the  security  of  the  proceeds 
made  in.      of  salc  is  taken,  or  when  an  investment  of  anv  such 

the  name  '  •* 

cfionfof  proceeds  is  made,  it  must  be  done,  except  as  herein 
e  county.  Q^i^ep^yjg^  provided,  in  the  name  of  the  Clerk  of  the 
county  where  the  papers  are  filed,  and  his  successors 
in  office,  who  must  hold  the  same  for  the  use  and 
benefit  of  the  parties  interested,  subject  to  the  order 
of  the  Court. 


When  the 
interefits  of 
the  parties 
are  ascer- 
tained, 
securities 
must  be 
taken  in 
their 
names. 


790.  (§  302.)  When  security  is  taken  by  the  ref- 
'erees  on  a  sale,  and  the  parties  interested  in  sucli 
security,  by  an  instrument  in  writing,  under  their 
hands,  delivered  to  the  referees,  agree  upon  the  shares 
and  proportions  to  which  they  are  respectively  entitled, 
or  when  shares  and  proportions  have  been  previously 
adjudged  by  the  Court,  such  securities  must  be  taken 
in  the  names  of  and  payable  to  the  parties  respectively 
entitled  thereto,  and  must  be  delivered  to  such  parties 
upon  their  receipt  therefor.  Such  agreement  and 
receipt  must  be  returned  and  filed  with  the  Clerk. 
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791 .  (§  303.)     The  Clerk  in  whose  name  a  security  Duties  of 

\^  ^  ^     the  Clerk 

is  taken,  or  by  whom  an  investment  is  made,  and  his  makiDgin- 
Buccessoi's  in  office,  must  receive  the  interest  and  prin- 
cipal as  it  becomes  due,  and  apply  and  invest  the  same 
as  tbe  Court  may  direct;  and  must  deposit  with  the 
County  Treasurer  all  securities  taken,  and  keep  an 
account  in  a  book  provided  and  kept  for  that  purpose, 
in  the  Clerk's  office,  free  for  inspection  by  all  pei'sons, 
of  investments  and  moneys  received  by  him  thereon, 
and  the  disposition  thereof. 

792.  (§  304.)     When  it  appears  that  partition  can-  When 

^  '  ^  ^  *  unequal 

not  be  made  equal  between  the  pailies,  according  to  partition 

^  ^  '  o  18  ordered, 

their  respective  rights,  without  prejudice  to  the  rights  tion  marbe 
and  interests  of  some  of  them,  and  a  partition  be  fn  c"erStin 

cases 

ordered,  the  Court  may  adjudge  compensation  to  be 
made  by  one  party  to  another,  on  account  of  the 
inequality;  but  such  compensation  shall  not  be  re- 
quired to  be  made  to  others  by  owners  unknown,  nor 
by  an  infant,  unless  it  appears  that  such  infant  has  per- 
sonal property  sufficient  for  that  purpose,  and  that  his 
interest  will  be  promoted  thereby.  And  in  all  cases 
the  Court  has  power  to  make  compensatory  adjustment 
between  the  respective  parties,  according  to  the  ordi- 
nary principles  of  equity. 

793.  (§  305.)    When  the  share  of  an  infant  is  sold.  The  share 

of  an  infant 

the  proceeds  of  the  sale  may  be  paid  by  the  referee  °**i?K®jj. 
making  the  sale  to  his  general  guardian,  or  the  special'  guardian. 
guardian  appointed  for  him  in  the  action,  upon  giving 
the  security  required  by  law  or  directed  by  order  of 
the  Court. 

794.  (§  306.)     The  guardian  who  may  be  entitled  The 

guardian  of 

to  the  custody  and  management  of  the  estate  of  an  an  insane 

*'  ^  person  may 

insane  peraon,  or  other  person  adjudged  incapable  of  proce^eds*** 
conducting  his  own  affairs,  whose  interest  in  real  prop-  pL^^^'s 
erty  has  been  gold,  may  receive,  in  behalf  of  such  per- 
son, his  share  of  the  proceeds  of  such  real  property 


of  such 
part>''8 
interest. 
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from  the  referees,  on  executing,  with  sufficient  sure- 
ties, an  undertaking  approved  by  a  Judge  of  the  Court, 
or  by  a  County  Judge,  that  he  will  faithfully  discharge 
the  trust  reposed  in  him,  and  will  render  a  true  aud  just 
account  to  the  person  entitled,  or  to  his  legal  represen- 
tative. 

A  guardian       795.     (§  307.)     The  general  guardian  of  an  infant, 

partiHon**     ^^^^  *^^  guardian  entitled  to  the  custody  and  manage- 

act^&and  Dicut  of  the  cstatc  of  an  insane  pei-son,  or  other  person 

reiMwes.      adjudged  incapable  of  conducting  his  own  affairs,  who 

is  interested  in  real  estate  held  in  joint  tenancy,  or  in 

common,  or  in  any  other  manner  so  as  to  authorize 

his  being  made  a  party  to  an  action  for  the  partition 

thereof,  may  consent  to  a  partition  without  action,  and 

agree  upon  the  share  to  be  set  off  to  such  infant  or 

other  person  entitled,  and  may  execute  a  release  in 

his  behalf  to  the  owners  of  the  shares  of  the  parts  to 

which  they  may  be  respectively  entitled,  upon  an 

order  of  the  Court. 


Cost^  of 

ftartition  a 
Lon  npon 
the  shares 
of  the 
parceners. 


796.  (§  308.)  The  costs  of  partition,  including  rea- 
sonable counsel  fees,  expended  by  the  plaintiff  for  the 
common  benefit,  fees  of  referees  and  other  disburse- 
ments, must  be  paid  by  the  parties  respectively  enti- 
tled to  share  in  the  lands  divided,  in  proportion  to 
their  respective  interests  therein,  and  may  be  inclu- 
ded and  specified  in  the  judgment.  In  that  case  they 
shall  be  a  lien  on  the  seveml  shares,  and  the  judgment 
may  be  enforced  by  execution  against  such  shares,  and 
against  other  property  held  by  the  respective  parties. 
When,  however,  a  litigation  arises  between  some  of 
the  parties  only,  the  Court  may  require  the  expense  of 
such  litigation  to  be  paid  by  the  parties  thereto,  or  any 
of  them. 

by  co^n'ie^t.  797.  (§  309.)  The  Court,  with  the  consent  of  the 
ai)pointa  parties,  may  appoint  a  single  referee,  instead  of  three 
referee.       rcferecs,  in  the  proceedings  under  the  provisions  of 
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this  Chapter;  and  the  single  referee,  when  thus  ap- 
pointed, has  all  the  powers  and  may  perform  all  the 
duties  required  of  the  three  referees. 

798.  If  it  appears  to  the  Court  that  other  actions  Apportion- 
or  proceedings  have  heen  prosecuted  or  defended  by  ^^^^if^ 
any  of  the  tenants  in  common,  for  the  protection,  con-  «*p®°«®^ 
firmation,  or  perfecting  of  the  title,  or  settling  the 
boundary,  or  making  a  survey  or  surveys  of  the  estate 
partitioned,  the  Court  must  allow  to  the  parties  who 

have  paid  the  expense  of  such  necessary  litigation,  or 
other  proceedings,  all  the  expenses  necessarily  so 
incurred  therein,  which  shall  have  accrued  to  the 
common  benefit  of  the  other  tenants  in  common,  with 
interest  thereon  from  the  date  of  making  the  expen- 
ditures; and  the  same  must  be  allowed  and  taxed,  and 
included  in  the  final  judgment  as  costs  are  allowed, 
taxed,  and  included  in  the  judgment. 

799.  If  it  appears  to  the  Court  that  it  was  neces-  Abstract 

^  ^  of  title. 

sary  to  have  made  an  abstract  of  the  title  to  the  prop- 
erty to  be  partitioned,  and  such  abstract  shall  have 
been  procured  by  the  plaintiflF,  or  if  the  plaintiflE*  shall 
have  failed  to  have  the  same  made  before  the  com- 
mencement of  the  action,  and  any  one  of  the  defend- 
ants shall  have  had  such  abstract  afterwards  made,  the 
cost  of  the  abstract,  with  interest  thereon  from  the 
time  the  same  is  subject  to  the  inspection  of  the  re- 
spective parties  to  the  action,  must  be  allowed  and 
taxed.  Whenever  such  abstract  is  produced  by  the 
plaintiff,  before  the  commencement  of  the  action,  he 
must  file  with  his  complaint  a  notice  that  an  abstract 
of  the  title  has  been  made,  and  is  subject  to  th^e  in- 
spection and  use  of  all  the  parties  to  the  action,  desig- 
nating therein  where  the  abstract  will  be  kept  for 
inspection.  But  if  the  plaintiff  shall  have  failed  to 
procure  such  abstract  before  commencing  the  action, 
and  any  defendant  shall  procure  the  same  to  be  made. 
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he  shall,  as  soon  as  he  has  directed  it  to  be  made,  file 
a  notice  thereof  in  the  action  with  the  Clerk  of  the 
Court,  stating  who  is  making  the  same,  and  where  it 
will  be  kept  when  finished.  The  Court,  or  the  Judge 
thereof,  may  direct  from  time  to  time,  during  the 
progress  of  the  action,  who  shall  have  the  custody  of 
the  abstract. 

800.  The  abstract  mentioned  in  the  last  preceding 
section  may  be  made  by  any  competent  searcher  of 
records,  and  need  not  be  certified  by  the  Recorder  or 
other  oflicer,  but  instead  thereof  it  must  be  verified 
by  the  afiidavit  of  the  person  making  it,  to  the  ett'ect 
that  he  believes  it  to  be  correct;  but  the  same  may 
be  corrected  from  time  to  time  if  found  incorrect, 
under  the  direction  of  the  Court. 

801.  Whenever,  during  the  progress  of  the  action 
for  partition,  any  disbursements  shall  have  been  made, 
under  the  direction  of  the  Court  or  the  Judge  thereof 
by  a  party  thereto,  interest  must  be  allowed  thereon 
from  the  time  of  making  such  disbursements. 


CHAPTER  V. 

ACTIONS  FOR  THE  USURPATION  OF  AN  OFFICE  OR  FRANCHISE. 

Section  802.  Certain  writs  abolished. 

803.  Action  may  be  brought  against  any  party  usurping, 

etc.,  any  office  or  franchise. 

804.  I^ame  of  person  entitled  to  office  may  be  set  forth  in 

the  complaint.    If  fees  have  been  received  by  the 
usurper,  he  may  be  arrested. 

805.  Judgment  may  determine  the  rights  of  both  incumbent 

and  claimant. 

806.  When  rendered  in  favor  of  applicant. 

807.  Damages  may  be  recovered  by  successful  applicant. 

808.  "When  several  persons  claim  the  same  office  their  rights 

may  be  determined  by  a  single  action. 

809.  If  defendant  found  guilty,  what  judgment  to  be  ren- 

dered against  him. 
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802.  The  writ  of  scire  facias,  the  writ  of  quo  war-  Certain 

writ* 

ranto,  and  proceedings  by  iuformation  in  the  nature  of  aboUshod. 
quo  warranto,  are  abolished.     The  remedies  obtainable 
in-  these  forms  may  hereafter  be  obtained  by  civil 
actions,  under  the  provisions  of  this  Chapter. 

803.  (§  310.)     An  action  may  be  brought  by  the  ^ction  may 
Attorney  General,  in  the  name  of  the  people  of  this  agy^p^^y 
State,  upon  his  own  information,  or  upon  the  complaint  ete^any' 

/»•....  -I  .        office  or 

oi  a  pnvate  party,  against  any  person  who  usurps,  in-  franchise, 
trudes  into,  or  unlawfully  holds  or  exercises  any  pub- 
lic office,  civil  or  miUtary,  or  any  fi'anchise  within  this 
State.  And  the  Attorney  General  must  bring  the 
action  whenever  he  has  reason  to  believe  that  any 
such  office  or  franchise  has  been  usurped,  intruded 
into,  or  unlawfully  held  or  exercised  by  any  person,  or 
when  he  is  directed  to  do  so  by  the  Governor. 

804.  (§  811.)     Whenever  such  action  is  brought.  Name  of 

^  "'  ^  person 

the  Attorney  General,  in  addition  to  the  statement  of  ©ntitied  to 

•^  '  omce  may 

the  cause  of  action,  may  also  set  forth  in  the  complaint  {jf  ^o^*^*^ 
the  name  of  the  person  rightly  entitled  to  the  oiHce,  *^°™p^*"**- 
with  a  statement  of  his  riffht  thereto;   and  in  such  iffeea 

^  have  been 

case,  upon  proof  by  affidavit  that  the  defendant  has  |f*®{^^®^ 
received  fees  or  emoluments  belonging  to  the  office,  5|"may'bo 
and  by  means  of  his  usurpation  thereof,  an  order  may  "''®®^® 
be  granted  by  a  Justice  of  the  Supreme  Court,  or  a 
District  Judge,  for  the  arrest  of  such  defendant  and 
holding  him  to  bail;  and  thereupon  he  may  be  arrested 
and  held  to  bail,  in  the  same  manner  and  with  the 
same  effect,  and  subject  to  the  same  rights  and  liabili- 
ties, as  in  other  civil  actions  where  the  defendant  is 
subject  to  arrest. 

Judgment 
may 

805.  (§  312.)  In  eveiy  such  action  judgment  may  ^termine 
be  rendered  upon  the  right  of  the  defendant,  and  also  -"nou^ent 
upon  the  right  of  the  party  so  alleged  to  be  entitled,  JSamant. 

28* 
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DamaffOB 

may  be 

recovered 

by 

saccespful 

applicant. 


or  only  upon  the  right  of  the  defendant,  as  justice  may 
require. 

806.  (§  313.)  If  the  judgment  be  rendered  npou 
the  right  of  the  person  so  alleged  to  be  entitled,  and 
the  same  be  in  &vor  of  such  person,  he  will  be  enti- 
tled, after  taking  the  oath  of  office  and  executing  such 
official  bond  as  may  be  required  by  law,  to  take  upon 
himself  the  execution  of  the  office. 

807.  (§  314.)  If  judgment  be  rendered  upon  the 
right  of  the  person  so  alleged  to  be  entitled,  in  favor 
of  such  person,  he  may  recover,  by  action,  the  damages 
which  he  may  have  sustained  by  reason  of  the  usurpa- 
tion of  the  office  by  the  defendant. 


When 
several 
persona 
claim  the 


808.     (§  315.)    When  several  persons  claim  to  be 
entitled  to  the  same  office  or  franchise,  one  action  may 
Fame  office,  ^^  brought  against  all  such  persons,  in  order  to  try 
their  respective  rights  to  such  office  or  franchise. 


If  defend- 
ant found 
guilty, 
what 
judgment 
to  bo 
rendered 
a/grainst 
him. 


809.  (§  316.)  "When  a  defendant,  against  whom 
such  action  has  been  brought,  is  adjudged  guilty  of 
usurping  or  intruding  into,  or  unlawfully  holding  any 
office,  franchise,  or  privilege,  judgment  must  be  ren- 
dered that  such  defendant  be  excluded  from  the  office, 
franchise,  or  privilege,  and  that  he  pay  the  costs  of  the 
action.  The  Court  may  also,  in  its  discretion,  impose 
upon  the  defendant  a  fine  not  exceeding  five  thousand 
dollara,  which  fine,  when  collected,  must  be  paid  into 
the  Treasury  of  the  State. 
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CHAPTER  VI. 

OF   ACTIONS   AGAINST   STEAMERS,   VESSELS,   AND   BOATS. 

Section  813.  When  vessels,  etc.,  are  liable.    Their  liabilities  con- 
stitute liens. 

814.  Actions  may  be   brought  directly  against  such  ves- 

sels, etc. 

815.  Complaint  must  be  verified. 

816.  Summons  may  be  served  on  the  master,  mate,  etc. 

817.  Plaintiff  may  have  such  vessel,  etc.,  attached. 

818.  The  Clerk  must  issue  the  writ  of  attachment. 

819.  Such  writ  must  be  directed  to  the  Sheriff.    Sheriff  may 

release  upon  sufficient  undertaking. 

820.  Sheriff  must  execute  such  writ  without  delay. 

821.  The  owner,  master,  etc.,  may  appear  and  defend  such 

vessel. 

822.  Proceedings  in  actions  under  this  Chapter. 

823.  AHer  appearance  attachment  may,  on  motion,  be  dis- 

charged. 

824.  "When  not  discharged,  such  vessel,  etc.,  may  be  sold  at 

public  auction.    Application  of  proceeds. 

825.  Mariners  and  others  may  assert  their  claim  for  wages, 

notwithstanding  prior  attachment.    How  enforced. 

826.  Proof  of  the  claims  of  mariners  and  others. 

827.  Sheriff's  notice  of  sale  to  contain  measurement,  ton- 

nage, etc. 

813.     (§  317.)     All  steamers,  vessels,  and  boats  are  whon 

-.    ,  ,  vosseU, 

liable:  «tc..  aro 

liable. 

1.  For  services  rendered  on  board  at  the  request  of, 
or  on  contract  with,  their  respective  owners,  masters, 
agents,  or  consignees; 

2.  For  supplies  furnished  for  their  use  at  the  re- 
quest of  their  respective  owners,  masters,  agents,  or 
consignees;  , 

3.  For  materials  furnished  for  their  construction, 
repair,  or  equipment; 

4.  For  their  wharfage  and  anchorage  within  this 
State; 

5.  For  injuries  committed  by  them  to  persons  or 
property.  ^|f,^ 

The  several  causes  of  action  constitute  liens  upon  Som!**"^* 
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all  steamers,  vessels,  and  boats,  and  have  priority  in 
their  order  herein  enumerated,  and  have  preference 
over  all  other  demands;  but  such  liens  only  continue 
in  force  for  the  period  of  one  year  from  the  time  the 
cause  of  action  accrued. 


Actions  814.    (§  318.)    Actions  for  damages,  arising  upon  any 

dfmjt?*  of  the  grounds  specified  in  the  preceding  section,  may 

ajamst  -j^q  brought  directly  against  such  steamers,  vessels,  or 

vessels,  etc.  ^^^^^^ 


Complaint 
muFt  bo 
voritiod. 


815.  (§  319.)  The  complaint  must  designate  the 
steamer,  vessel,  or  boat  by  name,  and  must  be  verified 
by  the  oath  of  the  plaintiff*,  or  some  one  on  his  behalf. 


Summons         816.     (§  320.)     The  summons,  attached  to  a  certi- 

may  be  ^  -' 

the^masfer   ^^^  ^^W  ^f  ^^^  complaiut,  may  be  served  on  the  mas- 
mate,  etc.     ^Qj^^  mate,  or  person  having  charge  of  the  steamer, 

vessel,  or  boat  against  which  the  action  is  brought. 
Plaintiff  817.     (§  321.)     The  plaintiff,  at  the  time  of  issuing 

mav  have  \  /  jt 

such  vessel,  the  summoiis,  or  at  anv  time  afterwards,  may  have  the 

attached,     steamer,  vessel,  or  boat  against  which  the  action  is 

brought,  with  its  tackle,  apparel,  and  furniture,  attached 

as  security  for  the  satisfaction  of  any  judgment  that 

may  be  recovered  therein. 


The  Clerk        818.     (§  322.)     The  Clerk  of  the  Court  must  issue 

must  isMue  ^  ' 

t^«writof  a  writ  of  attachment,  on  the  application  of  the  plain- 
ment.  ^iff,  upou  receiving  a  written  undertaking  on  behalf 
of  the  plaintiff,  executed  by  two  or  more  suflScient 
sm^eties,  to  the  effect  that  if  the  judgment  be  rendered 
in  favor  of  the  steamer,  vessel,  or  boat,  as  the  ca^e 
may  be,  he  will  pay  all  costs  and  damages  that  may 
be  awarded  against  him,  and  all  damages  that  msij  be 
sustained  by  such  steamer,  vessel,  or  boat  from  the 
attachment,  not  exceeding  the  sum  specified  in  the 
undertaking,  which  shall  in  no  case  be  less  than  five 
hundi'ed  dollars  when  the  attachment  is  issued  against 
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a  steamer  or  vessel,  or  less  than  two  hundred  dollars 
when  issued  against  a  boat. 

819.  (§  323.)     The  writ  must  be  directed  to  the  Such  writ 

,  must  bo 

Sherift  of  the  county  within  which  the  steamer,  ves-  ?^^^l^^.^ 
sel,  or  boat  lies,  and  direct  him  to  attach  such  steamer, 
vessel,  or  boat,  with  its  tackle,  apparel,  and  furniture, 
and  keep  the  same  in  his  custody  until  discharged  in 
due  course  of  law,  unless  the  owner,  master,  agent,  or 
consio^nee  thereof  rive  him  security,  by  the  undertak-  Shenffmay 

^  ^  J'      J  release 

inff  of  at  least  two  sufficient  sureties,  in  an  amount  "»^o°.   ^ 

*^  '  Bumcient 

sufficient  to  satisfy  the  demand  in  suit,  besides  costs;  ?°^^eruk- 
in  which  case,  to  take  such  undertaking. 

820.  (§  324.)     The  Sheriff  to  whom  the  writ  is  sheriff 

^  '  must 

directed  and  delivered  must  execute  it  without  delay,  ^f^^^  writ 
and  must,  unless  the  undertaking  mentioned  in  the  last  Jef^."' 
section  is  given,  attach  and  keep  in  his  custody  the 
steamer,  vessel,  or  boat  named  therein,  with  its  tackle, 
apparel,  and  furniture,  until  discharged  in  due  course 
of  law;  but  the  Sheriff  is  not  authorized  by  any  such 
writ  to  interfere  with  the  discharge  of  any  merchan- 
dise on  board  of  such  steamer,  vessel,  or  boat,  or  with 
the  removal  of  any  trunks  or  other  property  of  passen- 
gers, or  of  the  captain,  mate,  seamen,  steward,  cook, 
or  other  pei'sons  employed  on  board. 

821.  (§  325.)     The  owner,  master,  agent,  or  con-  Th©  owner, 

,  muster, 

sicrnee  of  the  steamer,  vessel,  or  boat  against  which  etc., may 

c  7  7  o  appear  and 

the  action  is  brought  may  appear  and  answer,  or  plead  guch°^«,geL 
to  the  action;  and  may  except  to  the  sufficiency  of  the 
sureties  on  the  undertaking  filed  on  the  behalf  of  the 
plaintiff,  and  may  require  sureties  to  justify,  as  in  ac- 
tions against  individuals  upon  bail  on  arrest. 

822.  (§  326.)     All  proceedings  in  actions  under  Proceed- 
the  provisions  of  this  (^Jhapter  must  be  conducted  in  ttctions 

^  -*■  under  this 

the  same  manner  as  in  actions  against  individuals,  ex-  Chapter. 
cept  as  otherwise  herein  provided;  and  in  all  proceed- 
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ings  subsequent  to  tlie  complaint,  the  steamer,  vessel, 
or  boat  may  be  designated  as  defendant. 

After  ap-         823.     (§  327.)     After  the  appearance  in  the  action 

pearance,  '  •  i  i 

atuchinont  of  the  owucr,  master,  a2:cnt,  or  consio^nee,  the  attaeh- 

may,OD  '  '     o         '  o         i 

discharged.  ^®^^*  Hiay,  On  motion,  be  discharged  in  the  same 
manner,  and  on  like  terms  and  conditions,  as  attach- 
ments in  other  cases,  subject  to  the  provisions  of 
Section  825. 


When  not 
dischart^od, 
such  voa.sel, 
etc.,  may 
bo  9old  at 
public 
auction. 


Applica- 
tion of 
proceeds. 


Mariners 
and  others 
inny  assort 
their  claim 
for  waRos, 
notwith- 
standing 
prior  at- 
tachment. 
How 
enforced. 


824.  (§  328.)  If  the  attachment  be  not  discharged^ 
and  a  judgment  be  recovered  in  the  action  in  favor  of 
the  plaintiff,  and  an  execution  be  issued  thereon,  the 
Sheriff  must  sell  at  public  auction,  after  publication 
of  notice  of  such  sale  for  ten  days,  the  steamer,  vessel, 
or  boat,  with  its  tackle,  apparel,  and  furniture,  or  such 
interest  therein  as  may  be  necessary,  and  must  apply 
the  proceeds  of  the  sale  as  follows: 

1.  When  the  action  is  brought  for  demands  other 
than  the  wages  of  mariners,  boatmen,  and  others  em- 
ployed in  the  service  of  the  steamer,  vessel,  or  boat 
sold,  to  the  payment  of  the  amount  of  such  wages,  as 
specified  in  the  execution; 

2.  To  the  payment  of  the  judgment  and  costs,  in- 
cluding his  fees; 

3.  lie  must  pay  any  balance  remaining  to  the  owner, 
master,  agent,  or  consignee,  who  may  have  appeared 
in  the  action;  or  if  there  be  no  appearance,  then  into 
Court,  subject  to  the  claim  of  any  party  or  parties 
legally  eiititled  thereto. 

825.  (§  329.)  Any  mariner,  boatman^  or  other 
person  employed  in  the  service  of  the  steamer,  vessel, 
or  boat  attached,  who  may  wish  to  assert  his  claim  for 
wages  against  the  same,  the  attachments  being  issued 
for  other  demands  than  such  wages,  may  file  an  afii- 
davit  of  his  claim,  setting  forth  the  amount  and  the 
particular  sex-vice  rendered,  with  the  Clerk  of  the 
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Court;  and  thereafter  no  attachment  can  be  discharged  Samo. 
upon  filing  an  undertaking,  unless  the  amount  of  such 
claim,  or  the  amount  determined  as  provided  in  the 
next  section,  be  covered  thereby,  in  addition  to  the 
other  requirements;  and  any  execution  issued  against 
such  steamer,  vessel,  or  boat,  upon  judgment  recov- 
ered thereafter,  must  direct  the  application  of  the  pro- 
ceeds of  any  sale: 

1.  To  the  payment  of  the  amount  of  such  claims 
filed,  or  the  amount  determined,  as  provided  in  the 
next  section,  which  amount  the  Clerk  must  insert  in 
the  writ; 

2.  To  the  payment  of  the  judgment  and  costs,  and 
Sheriff's  fees,  and  must  direct  the  payment  of  any 
balance  to  the  owner,  master,  or  consignee,  who  may 
have  appeared  in  the  action;  but  if  no  appearance  by 
them  be  made  tlierein,  it  must  direct  a  deposit  of  the 
balance  in  Court. 

826.     (§  330.)     If  the  claim  of  the  mariner,  boat-  Proof  of 

^  '  the  claims 

man,  or  other  person,  filed  with  the  Clerk  of  the  ^™JJj°J" 
Court,  as  provided  in  the  last  section,  be  not  contested 
within  five  days  after  notice  of  the  filing  thereof,  by 
the  owner,  master,  agent,  or  consignee  of  the  steamer, 
vessel,  or  boat,  against  which  the  claim  is  filed,  it  is 
deemed  admitted;  but  if  contested,  the  Clerk  must 
indorse  upon  the  afiidavit  thereof  a  statement  that  it 
is  contested,  and  the  grounds  of  the  contest;  and  must 
immediately  thereafter  order  the  matter  to  a  single 
referee  for  his  determination,  or  he  may  hear  the 
proofs  and  determine  the  matter  himself.  The  judg- 
ment of  the  Clerk  or  referee  may  be  reviewed  by  the- 
County  Judge,  either  in  term  or  vacation,  immediately 
after  the  same  is  given,  and  the  judgment  of  the 
County  Judge  is  final.  On  the  review,  the  County 
Judge  may  use  the  minutes  of  the  proofs  taken  by 
the  Clerk  or  referee,  or  may  take  the  proofs  anew. 
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shorifl>8  827.     (§  331.)     The  notice  of  sale  published   by 

notice  of  '  j.  • 

pale  to  the  Sherift*  must  contain  a  statement  of  the  measure- 
contain 

ment"toii.  Hient  and  tonnage  of  the  steamer,  vessel,  or  boat,  and 

nago.  etc.  ^  general  description  of  her  condition. 


TITLE  XI. 

OF  PROCEEDINGS  IN  JUSTICES'  COURTS. 

Chapter  I.  Place  of   trial  of  actions  in  Justices' 

Court''. 
IL  3Ianner  of  commencing  actions  in  Jus- 

tices'  Courts. 
m.  Pleadings  in  Justices'  Courts. 
IV.  Provisional  remedies  in  Justices'  Courts. 
V.  Judgment  by  default  in  Justices'  Courts. 
VI.   Time  of  trial  and  postponements  in  Jus- 
tices' Courts. 
Vn.  IVials  in  Justices'  Courts. 
VIII.  Judgments   (other  than   by  default)    in 
Justices'  Courts. 
IX.  Executions  from  Justices'  Courts. 
X.  Contempts  in  Justices'  Courts. 
XL  Dockets  of  Justices. 
XII.  General  provisions  relating  to  Justices' 
Courts. 


CHAPTER  I. 

PLACE  OF  TRIAL  OF  ACTIONS  IN  JUSTICES'  COURTS. 

Section  832.  Action,  in  what  township  or  city  may  be  commenced. 

833.  Place  of  trial  may  be  changed  in  certain  cases. 

834.  Limitation  on  the  right  to  change. 

835.  To  what  Court  transferred. 
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Section  836.  Proceedings  after  order  changing  place  of  trial. 

837.  Effect  of  an  order  changing  place  of  trial. 

838.  Transfer  of  cases  to  the  District  Court. 

832.     (§  535.)     Actions  in  Justices'  Courts  mubt  be  Action, 

^  '  ID  what 

commenced,  and,  subject  to  the  right  to  change  the  orT?^*^ 
place  of  trial  (as  in  this  Chapter  provided),  must  be  Smmenced 
tried: 

1.  If  there  is  no  Justices'  Court  for  the  township 
or  city  in  which  the  defendant  resides:  in  any  city  or 
township  of  the  county  in  which  he  resides; 

2.  When  two  or  more  persons  are  jointly,  or  jointly 
and  severally,  bound  in  any  debt  or  contract,  or  other- 
wise jointly  liable  in  the  same  action,  and  reside  in 
different  townships  or  different  cities  of  the  same 
county,  or  in  different  counties:  in  the  township  or 
city  in  which  any  of  the  persons  liable  may  reside; 

3.  In  cases  of  injury  to  the  person  or  property:  in 
the  township  or  city  where  the  injury  was  committed; 

4.  If  for  the  recovery  of  personal  property,  or  the 
value  thereof,  or  damages  for  taking  or  detaining  the 
same:  in  the  township  or  city  in  which  the  property 
may  be  found,  or  in  which  the  property  was  taken; 

5.  When  the  defendant  is  a  non-resident  of  the 
county:  in  any  township  or  city  wherein  he  may  be 
found; 

6.  When  the  defendant  is  a  non-resident  of  the 
State:  in  any  township  or  city  in  the  State; 

7.  When  a  person  has  contracted  to  perform  an 
obligation  at  a  particular  place,  and  resides  in  another 
county,  township,  or  city:  in  the  township  or  city  in 
which  such  obligation  is  to  be  performed,  or  in  which 
he  resides; 

8.  When  the  parties  voluntarily  appear  and  plead 
without  summons:  in  any  township  or  city  in  the 
State; 

9.  In  all  other  cases :  in  the  township  or  city  in 
which  the  defendant  resides. 

29* 
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Place  of  833.     (§  582.)     The  Court  may,  at  any  time  before 

trial  may 

be  changed  the  trial,  on  motioD,  change  the  place  of  trial  in  the 

in  certain  '  ?  o  r 

ca«e8.  following  cases: 

1.  When  it  appears  to  the  satisfiiction  of  the  Justice 
before  whom  the  action  is  pending,  by  affidavit  of 
either  party,  that  such  Justice  is  a  material  witness  for 
either  party; 

2.  When  either  party  makes  and  files  an  affidavit 
that  he  believes  that  he  cannot  have  a  fair  and  impar- 
tial trial  before  such  Justice,  by  reason  of  the  interest, 
prejudice,  or  bias  of  the  Justice; 

3.  When  a  jury  has  been  demanded,  and  either 
party  makes  and  files  an  affidavit  that  he  cannot  have 
a  fair  and  impartial  trial,  on  account  of  the  bias  or 
prejudice  of  the  citizens  of  the  township  or  city  against 
him; 

4.  When,  from  any  cause,  the  Justice  is  disqualified 
from  acting; 

5.  When  the  Justice  is  sick  or  unable  to  act. 

Umitation       834.    The   placc  of  trial  cannot   be  changed,  on 

on  the 

rji^^  motion  of  the  same  party,  more  than  once,  upon  any 
or  all  the  grounds  specified  in  the  first,  second,  and 
third  subdivisions  of  the  preceding  section. 

To  wbat  836.    When  the  Court  orders  the  place  of  trial  to 

S-anrferred  be  changed,  the  action  must  be  transferred  for  trial  to 

a  Court  the  parties  may  agree  upon;   and  if  they  do 

not  so  agree,  then  to  another  Justice's  Court  in  the 

same  county. 

Proceed-  836.    After  an  order  has  been  made  transferring 

ina  after  ^ 

Chan  •         ^^®  action  for  trial  to  another  Court,  the  following  pro- 

SilS!**^       ceedings  must  be  had: 

1.  The  Justice  ordering  the  transfer  must  immedi- 
ately transmit  to  the  Justice  of  the  Court  to  which  it 
is  transferred,  on  payment  by  the  party  applying  of 
all  the  costs  that  have  accrued,  all  the  papers  in  the 
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action,  togetherr  with  a  certified  transcript  from  his 
docket  of  the  proceedings  therein; 

2.  Upon  the  receipt  by  him  of  such  papers,  the 
Justice  of  the  Court  to  which  the  case  is  transferred 
must  issue  a  notice,  stating  when  and  where  the  trial 
will  take  place,  which  notice  must  be  served  upon  the 
parties  at  least  one  day  before  the  time  fixed  for  trial. 

837.  From  the  time  the  order  chanffinor  the  place  Effect  of 

°      ^  .  an  order 

of  trial  is  made,  the  Court  to  which   the  action  is  chunging 

'  place  of 

thereby  transfen^ed  has  the  same  jurisdiction  over  it  *"*^ 
as  though  it  had  been  commenced  in  such  Court. 

838.  (§  581.)     The  parties  to  an  action  in  a  Jus-  Transferor 
tice  s  Court  cannot  give  evidence  upon  any  question  ^^^^^ 
which  involves  the  title  or  possession  of  real  property, 

or  the  legality  of  any  tax,  impost,  assessment,  toll,  or 
municipal  fine,  nor  can  any  issue  presenting  such  ques- 
tion be  tried  by  such  Court;  and  if  it  appear,  from  the 
answer  of  the  defendant,  verified  by  his  oath,  that  the 
determination  of  the  action  will  necessarily  involve 
the  question  of  title  or  possession  to  real  property,  or 
the  legality  of  any  tax,  impost,  assessment,  toll,  or 
municipal  fine,  the  Justice  must  suspend  all  further 
proceedings  in  the  action  and  certify  the  pleadings, 
and,  if  any  of  the  pleadings  are  oral,  a  transcript  of 
the  same,  from  his  docket  to  the  Clerk  of  the  District 
Court  of  the  county;  and  from  the  time  of  filing  such 
pleadings  or  transcript  with  the  Clerk,  the  District 
Court  has  over  the  action  the  same  jurisdiction  as  if  it 
had  been  commenced  therein. 


CHAPTER  II. 

MANNER-  OP    COMMENCING    ACTIONS    IN   JUSTICES*    COURTS. 

Section  839.  ActionSf  how  commenced. 

840.  Summons  may  issue  within  a  year. 
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Alias 
summona. 


Same. 


Summons, 
limitation 
upon  time 
of  service. 


Summons, 
by  whom 
and  how 
served  and 
returned. 


846.  If  the  summons  is  returned  without  being 
served  upon  any  or  all  of  the  defendants,  the  Justice, 
upon  the  demand  of  the  plaintiff*,  may  issue  an  alias 
summons,  in  the  same  form  as  the  original,  except 
that  he  may  fix  the  time  for  the  appearance  of  the 
defendant  at  a  period  not  to  exceed  ninety  days  from 
its  date. 

847.  The  Justice  may,  within  a  year  from  the 
date  of  the  filing  of  the  complaint,  issue  as  manj^ 
alias  summons  as  may  be  demanded  by  the  plaintiff. 

848.  The  summons  cannot  be  served  within  two 
days  of  the  time  fixed  therein  for  the  appearance  of 
the  defendant. 

849.  The  summons  may  be  served  by  a  Sheriff  or 
Constable  of  the  county,  or  by  any  male  resident  of 
the  county  over  twenty-one  years  of  age,  not  a  party 
to  the  suit,  and  must  be  served  and  returned  as  pre- 
scribed in  Title  V,  Part  II,  of  this  Code;  or  it  may 
be  served  by  publication;  and  Sections  413  and  412, 
so  far  as  they  relate  to  the  publication  of  summons, 
are  made  applicable  to  Justices'  Courts,  the  word 
"Justice"  being  substituted  for  the  word  "Judge," 
wherever  the  latter  word  occurs. 


Hour  for 
appear- 
ance. 


860.  The  parties  are  entitled  to  one  hour  in  which 
to  appear  after  the  time  fixed  in  the  summons,  but  are 
not  bound  to  remain  longer  than  that  time,  unless  both 
parties  have  appeared,  and  the  Justice  being  present 
is  engaged  in  the  trial  of  another  cause. 
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CHAPTER  ni. 

PLEADINGS    IN    JUSTICES*    COURTS. 

Section  851.  Fonn  of  pleadings. 

852.  Pleadings  in  Justices'  Courts. 

853.  Complaint  defined. 

864.  When  demurrer  to  complaint  may  be  put  in. 

855.  Answer. 

856.  If  the  defendant  omits  to  set  up  counter  claim. 

857.  When  plaintiff  may  demur  to  answer. 

858.  Proceedings  on  demurrer. 

859.  Amendment  of  pleadings. 

860.  Answer  or  demurrer  to  amended  pleadings. 

861.  Pleadings  in  Justices'  Courts: 

1.  Are  not  required  to  be  in  any  particular  form,  but  Form  of 

"^  -  pleadings. 

must  be  such  as  to  enable  a  person  of  common  under- 
standing to  know  what  is  intended; 

2.  May,  except  the  complaint,  be  oral  or  in  writing; 

3.  Must  not  be  verified,  unless  otherwise  provided 
in  this  Title; 

4.  If  in  writing,  must  be  filed  with  the  Justice; 

5.  If  oral,  an  entry  of  their  substance  must  be  made 
in  the  docket. 

862.  (§  570.)     The  pleadings  are:  Pleadings 

1.  The  complaint  by  the  plaintiff;  Courta. 

2.  The  demurrer  to  the  complaint; 

3.  The  answer  by  the  defendant; 

4.  The  demurrer  to  the  answer. 

863.  The  complaint  in  Justices*  Courts  is  a  con-  complaint 
cise  statement,  in  writing,  of  the  fects  constituting  the 
plaintiff's  cause  of  action;  or  a  copy  of  the  account, 

note,  bill,  bond,  or  instrument  upon  which  the  action 
is  based. 

When 

864.  The   defendant    may,   at    any  time    before  demurrer 

•^ '  •'  to  com- 

answering,  demur  to  the  complaint.  E?i>a\  kJ^ 
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Answrer.  865.     The  answer  may  contain  a  denial  of  any  or 

all  of  the  material  facts  stated  in  the  complaint,  which 
the  defendant  believes  to  be  untrue,  and  also  a  state- 
ment, in  a  plain  and  direct  manner,  of  any  other  facts 
constituting  a  defense  or  counter  claim,  upon  which  an 
action  might  be  brought  by  the  defendant  against  the 
plaintift*  in  a  Justice's  Court. 

« 

If  the  866.     If  the  defendant  omit  to  set  up  a  counter 

defendant 

omits  to  set  claim  in  the  cases  mentioned  m  the  last  section,  neither 

up  counter  ' 

claim.         jjg  jjQp  j^jg  assignee  can  afterwards  maintain  an  action 
against  the  plaintiff  therefor. 


When  867.    When  the  answer  contains  new  matter  in 

plaintiff 

SY«?-?J^  avoidance,  or  constitutiiijs:  a  defense  or  a  counter  claim, 

to  answer.  '  o  ' 

the  plaintiff  may,  at  any  time  before  the  trial,  demur 
to  the  same  for  insufficiency,  stating  therein  the 
grounds  of  such  demurrer. 


Proceed- 
ings on 
demurrer. 


Amend- 
ment of 
pleadings. 


868.  The  proceedings  on  demurrer  are  as  follows: 

1.  If  the  demuiTcr  to  the  complaint  is  sustained,  the 
plaintiff  may,  within  such  time,  not  exceeding  two 
days,  as  the  Court  allows,  amend  his  complaint; 

2.  If  the  demurrer  to  a  complaint  is  overruled,  the 
defendant  may  answer  forthwith ; 

3.  If  the  demurrer  to  an  answer  is  sustained,  the 
defendant  may  amend  his  answer  within  such  time, 
not  exceeding  two  days,  as  the  Court  may  allow; 

4.  If  the  demurrer  to  an  answer  is  overruled,  the 
action  must  proceed  as  if  no  demurrer  had  been  inter- 
posed. 

869.  Either  party  may,  at  any  time  before  the 
conclusion  of  the  trial,  amend  any  pleading;  but  if 
the  amendment  is  made  after  the  issue,  and  it  appears 
to  the  satisfaction  of  the  Court,  by  oath,  that  an  ad- 

« 

journment  is  necessary  to  the  adverse  party  in  conse- 
quence of  such  amendment,  an  adjournment  must  be 
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granted.  The  Court  may  also,  iii  its  discretion,  when 
an  adjournment  will,  by  the  amendment,  be  rendered 
necessary,  require,  as  a  condition  to  the  allowance  of 
such  amendment,  made  after  issue  joined,  the  pay- 
ment of  costs  to  the  adverse  party,  to  be  fixed  by  the 
Court,  not  exceeding  twenty  dollars.  The  Court  may 
also,  on  such  terms  as  may  be  just,  and  on  payment  of 
costs,  relieve  a  party  from  a  judgment  by  default 
taken  against  him  by  his  mistake,  inadvertence,  sur- 
prise, or  excusable  neglect;  but  the  application  for 
such  relief  must  be  made  within  ten  days  after  the 
entry  of  the  judgment,  and  upon  an  affidavit  showing 
good  cause  therefor. 

860.    When  a  pleading  is  amended,  the  adverse  Answer  or 

,  ,  demurrer 

party  may  answer  or  demur  to  it  within  such  time,  *^i^J3??^®^ 
not  exceeding  two  days,  as  the  Court  may  allow. 


CHAPTER  IV. 

PROVISIONAL   REMEDIES   IN   JUSTICES*    COURTS. 

Article    I.  Arrest  and  bail. 
II.  Attachment. 
III.  Claim  and  delivery  of  personal  property. 


ARTICLE  I. 

ARREST  AND  BAIL. 

Section  861.  Order  of  arrest,  and  arrest  of  defendant. 

862.  Affidavit  and  undertaking:  for  order  of  arrest. 

863.  A  defendant  arrested  must  be  taken  before  the  Justice 

immediately. 

864.  The  officer  must  g}ve  notice  to  the  plaintiff  of  arrest. 

865.  The  officer  must  detain  the  defendant. 

861.     (§  544.)     An  order  to  arrest  the  defendant  order  of 
may  be  indorsed  on  a  summons  issued  by  the  Justice,  arrest  of 

•^  "^  '   defendant 

and  the  defendant  may  be  aiTested  thereon  by  the 
30* 
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Affidavit 
and  UDder- 
taking  for 
order  of 
arrest. 


A  defend- 
ant 

arrested 
must  be 
taken 
before 
the  Justice 
imme- 
diately. 
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Sheriff  or  Constable,  at  the  time  of  serving  the  sum- 
mons, and  brought  before  the  Justice,  and  there  de- 
tained until  duly  discharged,  in  the  following  cases: 

1.  In  an  action  for  the  recovery  of  money  or  dam- 
ages on  a  cause  of  action  arising  upon  contract,  express 
or  implied,  when  the  defendant  is  about  to  depart  from 
the  State,  with  intent  to  defi'aud  his  creditors; 

2.  In  an  action  for  a  fine  or  penalty,  or  for  money  or 
property  embezzled  or  fraudulently  misapplied,  or  con- 
verted to  his  own  use  by  one  wKo  received  it  in  a  fidu- 
ciary capacity; 

3.  When  the  defendant  has  been  guilty  of  a  fraud 
in  contracting  the  debt  or  incurring  the  obligation  for 
which  the  action  is  brought; 

4.  When  the  defendant  has  removed,  concealed,  or 
disposed  of  his  property,  or  is  about  to  do  so,  with 
intent  to  defraud  his  creditors. 

But  no  female  can  be  arrested  in  any  action. 

862.  (§  545.)  Before  an  order  for  an  arrest  can  be 
made  the  party  applying  must  prove  to  the  satisfaction 
of  the  Justice,  by  the  affidavit  of  himself  or  some  other 
person,  the  facts  on  which  the  application  is  founded. 
The  plaintiff  must  also  execute  and  deliver  to  the  Jus- 
tice a  written  undertaking,  in  the  sum  of  three  hun- 
dred dollars,  with  two  or  more  sureties,  to  the  effect 
that  if  the  defendant  recover  judgment  the  plaintiff 
will  pay  to  him  all  costs  that  may  be  awarded  to  the 
defendant,  and  all  damages  which  he  may  sustain  by 
reason  of  the  arrest,  not  exceeding  the  sum  specified 
in  the  undertaking. 

863.  (§  546.)  The  defendant  immediately  upon 
being  arrested,  must  be  taken  to  the  office  of  the  Jus- 
tice who  made  the  order,  and  if  he  is  absent  or  unable 
to  try  the  action,  or  if  it  appears  to  him  by  the  affida- 
vit of  the  defendant  that  he  is  a  material  witness  in 
the  action,  the  officer  must  immediately  take   the 
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defendant  before  another  Justice  of  the  township  or 
city,  if  there  is  another,  and  if  not,  then  before  the 
Justice  of  an  adjoining  township,  who  must  take  juris- 
diction of  the  action,  and  proceed  thereon,  as  if  the 
sammons  had  been  issued  and  the  order  of  arrest 
made  by  him. 

864.  (§  547.)     The  officer  makinff  the  arrest  must  The  officer 

^  '  ^  ,      must  give 

immediately  give  notice  thereof  to  the  plaintiflF,  or  his  J^o plaintiff 
attorney  or  agent,  and* indorse  on  the  summons,  and  ©f  »"•«*■ 
subscribe  a  certificate,  stating  the  time  of  serving  the 
same,  the  time  of  the  arrest,  and  of  his  giving  notice 
to  the  plaintiflPl 

865.  (§  548.)     The  officer  makin^:  the  arrest  must  The  officer 

\^  /  »  must 

keep  the  defendant  in  custody  until  he  is  discharged  J^f^^^J^ 
by  order  of  the  Justice. 


ARTICLE  II. 

ATTACHMKNT. 

Section  866.  Writ  of  attachment  shall  issue  upon  affidavit. 

867.  Undertaking  6n  attachment  must  bo  required. 

868.  Writ  of  attach m en t,  substance  of.    Officer  may  take 

an  undertaking  instead  of  levying. 

869.  Certain  provisions  apply  to  all  attachments  in  Justices' 

Courts. 

868.     (§  552.)     A  writ  to  attach  the  property  of  ^"*^f 
the  defendant  must  be  issued  by  the  Justice  at  the  f,^*ll"*"® 

«  upon 

time  of,  or  after  issuing  summons  and  before  answer, 
on  receiving  an  affidavit  by  or  on  behalf  of  the  plain- 
tiff, showing  the  same  facts  as  are  required  to  be 
shown  by  the  affidavit  specified  in  Section  538  of  this 
Code. 


ipo 
iffidaviL 


867.     (§  553.)     Before  issuing  the  writ,  the  Justice  Undertak- 
must  require  a  written  undertaking  on  the  part  of  the  ^^^^™®"* 
plaintiff,  with  two  or  more  sufficient  sureties,  in  a  sum  ''*^^«^ 
not  less  than  fifty  nor  more  than  three  hundred  dollars, 
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to  the  effect  that  if  the  defendant  recover  judgment 
the  plaintiff  will  paj  all  costs  that  may  be  awarded  to 
the  defendant,  and  all  damages  which  he  may  sustain 
by  reason  of  the  attachment,  not  exceeding  the  sum 
specified  in  the  undei-taking. 

Writer  868.     (§  554.)     The  writ  may  be  directed  to  the 

BubStanoe     Sheriff'  or  any  Constable  of  the  county,  or  the  Sheriff 
^^'  of  any  other  county,  and  must  require  him  to  attach 

and  safely  keep  all  the  property  of  the  defendant 
within  his  county,  not  exempt  from  execution,  or  so 
much  thereof  as  may  be  sufficient  to  satisfy  the  plain- 
tiff's demand,  the  amount  of  which  must  be  stated  in 
Officer  may  conformity  with  the  complaint,  unless  the  defendant 
hf/iMtead  S^^^  ^^^  sccurity,  by  the  undertaking  of  two  sufiicient 
of  levying.    gQpeties,  in  an  amount  sufficient  to  satisfy  such  demand 
besides  costs;  in  which  case,  to  take  such  undertaking. 

Certain  869.     (§  555.)     The  sections  of  this  Code  from  Sec- 

provipions  ' 

atSlfh^  *"  ^^^  ^'^^  ^  Section  559,  both  inclusive,  are  applicable 
JiStic^  .  *^  attachments  issued  in  Justices'  Courts,  the  word 
"Constable''  being  substituted  for  the  word  "Sher- 
iff'," whenever  the  writ  is  directed  to  a  Constable,  and 
the  word  "Justice"  being  substituted  for  the  word 
"Judge." 


Courts. 


ARTICLE  III. 

CLAIM  AND  DELIVERY  OF  PERSONAL  PROPERTT. 

Section  870,  How  claim  and  delivery  enforced. 

How  claim  870.  In  an  action  to  recover  possession  of  personal 
enfo^^S.  property,  the  plaintift'  may,  at  the  time  of  issuing 
summons  or  at  any  time  thereafter  before  answer,  claim 
the  delivery  of  such  property  to  him;  and  the  sections 
of  this  Code  from  Section  510  to  Section  521,  both 
inclusive,  are  applicable  to  such  claim  when  made  in 
Justices'  Courts,  the  powers  therein  given  and  duties 
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imposed  on  SheriflFs  being  extended  to  Constables,  and 
the  word  "Justice'*  substituted  for  "Judge.** 


CHAPTER  V. 

JUDGMENT   BY   DEFAULT   IN   JUSTICES'    COURTS. 

Section  871.  Judgment  when  defendant  fails  to  appear. 
872.  Judgment  against  defendant  on  demurrer. 

87 1 .  When  the  defendant  fails  to  appear  and  answer  Judgment 

•*■  ^  when 

or  demur,  at  the  time  specified  in  the  summons,  or  f^liJ^^^^ 
within  one  hour  thereafter,  then,  upon  proof  of  service  *pp«"- 
of  the  summons,  the  following  proceedings  must  be 
had: 

1.  If  the  action  is  based  upon  a  contract,  and  is  for 
the  recovery  of  money  or  damages  only,  the  Court 
must  render  judgment  in  favor  of  plaintiff  for  the  sum 
specified  in  the  summons; 

2.  In  all  other  actions  the  Court  must  hear  the  evi- 
dence  offered  by  the  plaintiff,  and  must  render  judg- 
ment in  his  favor  for  such  a  sum  (not  exceeding  the 
amount  stated  in  the  summons)  as  appears  by  such 
evidence  to  be  just. 

872.  In  the  following  cases  the  same  proceedings  Judgment 

*^  -*•  *^      against 

must  be  had,  and  judgment  must  be  rendered  in  like  defendant 
manner,  as  if  the  defendant  had  failed  to  appear  and  d«™™™'« 
answer  or  demur: 

1.  K  the  complaint  has  been  amended,  and  the  de- 
fendant fails  to  answer  it  as  amended,  within  the  time 
allowed  by  the  Court; 

2.  K  the  demurrer  to  the  complaint  is  overruled, 
and  the  defendant  fails  to  answer  at  once; 

3.  If  the  demurrer  to  the  answer  is  sustained,  and 
the  defendant  feils  to  amend  the  answer  within  the 
tinae  allowed  by  the  Court. 
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CHAPTER  VI. 

TIME   OP  TRIAL  AND  POSTPOXEMENTS  IN  JUSTICES*  COURTS. 

Section  873.  Time  when  trial  must  be  commenced. 

874.  When  Court  may,  of  its  own  motion,  postpone  trial. 

875.  Postponement  by  consent. 

876.  Postponement  upon  application  of  a  party, 

877.  No  continuance  for  more  than  ten  days  to  be  granted, 

unless  upon  filing  of  undertaking. 

Sai^musr  873.  Unless  postponed  as  provided  in  this  Chap- 
menced.  ^^^^  ^^  unless  transferred  to  another  Court,  the  trial  of 
the  action  must  commence  at  the  expiration  of  one 
hour  from  the  time  specified  in  the  summons  for  the 
appearance  of  defendant,  and  the  trial  must  be  contin- 
ued, without  adjournment  for  more  than  twenty-four 
hours  at  any  one  time,  until  all  the  issues  therein  are 
disposed  of. 

When  874.     The  Court  may,  of  its  own  motion,  postpone 

Court  maf, 

of  it?  own     the  tnal: 

motion, 

postpone  1^  j^Qf  Y^Q^  exceeding  one  day,  if^  at  the  time  fixed 

by  law  or  by  an  order  of  the  Court  for  the  trial,  the 
Court  is  engaged  in  the  trial  of  another  action; 

2.  For  not  exceeding  two  days,  if,  by  an  amendment 
of  the  pleadings,  or  the  allowance  of  time  to  make 
such  amendment  or  to  plead,  a  postponement  is  ren- 
dered necessary; 

3.  For  not  exceeding  three  days,  if  the  trial  is  upon 
issues  of  fact,  and  a  jury  has  been  demanded. 

Postpone-        875.     The  Court  may,  by  consent  of  the  parties, 

niont  by 

consent       given  in  writing  or  in  open  Court,  postpone  the  trial 
to  a  time  agreed  upon  by  the  parties. 

Postpone-        876.     The  trial  may  be  postponed  upon  the  appli- 

ment  upon 

application   catiou  of  either  party,  for  a  period  not  exceeding  four 
months: 

1.  The  party  making  the  application  must  prove, 
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by  his  own  oath  or  otherwise,  that  he  cannot,  for  want  Same. 
of  material  testimony,  which  he  expects  to  procure, 
safely  proceed  to  trial,  and  must  show  in  what  respect 
the  testimony  expected  is  material,  and  that  he  has 
used  due  diligence  to  procure  it,  and  has  been  unable 
to  do  so; 

2.  If  the  application  is  on  the  part  of  the  plaintiflF, 
and  the  defendant  is  under  arrest,  a  postponement  for 
more  than  three  hours  discharges  the  defendant  from 
custody,  but  the  action  may  proceed  notwithstanding, 
and  the  defendant  is  subject  to  arrest  on  execution,  in 
the  same  manner  as  if  he  had  not  been  discharged; 

3.  If  the  application  is  on  the  part  of  a  defendant 
under  aiTCst,  before  it  can  be  granted  he  must  execute 
an  undertaking,  with  two  or  more  sufficient  sureties, 
to  be  approved  by,  and  in  a  sum  to  be  fixed  by,  the 
Justice,  to  the  effect  that  he  will  render  himself 
amenable  to  the  process  of  the  Court  during  the  pen- 
dency of  the  action,  and  to  such  as  may  be  issued  to 
enforce  the  judgment  therein;  or  that  the  sureties  will 
pay  to  the  plaintiff  the  amount  of  any  judgment  which 
he  may  recover  in  the  action,  not  exceeding  the  amount 
specified  in  the  undertaking.  On  filing  the  undertak- 
ing specified  in  this  subdivision,  the  Justice  must  order 
the  defendant  to  be  discharged  from  custody; 

4.  The  party  making  the  application  must,  if  re- 
quired by  the  adverse  party,  consent  that  the  testi- 
mony of  any  witness  of  such  advei^se  party,  who  is  in 
attendance,  may  be  then  taken  by  deposition  before 
the  Justice,  and  that  the  testimony  so  taken  may  be 
read  on  the  trial,  with  the  same  effect,  and  subject  to 
the  same  objections,  as  if  the  witness  was  produced; 
— But  the  Court  may  require  the  party  making  the 
application  to  state,  upon  affidavit,  the  evidence  which 
he  expects  to  obtain;  and  if  the  adverse  party  there- 
upon admits  that  such  evidence  would  be  given,  and 
that  it  be  considered  as  actually  given  on  the  trial,  or 
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No  oontinu- 
ance  for 
more  than 
ten  days  to 
be  granted, 
unless  upon 
filing  of  un- 
dertaking. 


oflFered  and  overruled  as  improper,  the  trial  must  not 
be  postponed. 

877.  (§  585.)  No  adjournment  must,  unless  by 
consent,  be  granted  for  a  period  longer  than  ten  days, 
upon  the  application  of  either  party,  except  upon  con- 
dition that  such  party  file  an  undertaking,  in  an  amount 
fixed  by  the  Justice,  with  two  sureties,  to  be  approved 
by  the  Justice,  to  the  eftect  that  they  will  pay  to  the 
opposite  party  the  amount  of  any  judgment  which  may 
be  recovered  against  the  party  applying,  not  exceed- 
ing the  sum  specified  in  the  undertaking. 


CHAPTER  Vn. 


Issue 
defined, 
and  the 
different 
kinds. 


Issue  of 
law,  how 
raised. 


TRIALS   IN   JUSTICES     COURTS. 

Skction  878.  Issue  defined  and  the  different  kinds. 

879.  Issue  of  law,  how  raised. 

880.  Issue  of  fact,  how  raised. 

881.  Issue  of  law,  how  tried. 

882.  Issue  of  fact,  how  tried. 

883.  Jury,  how  waived. 

884.  Either  party  failing  to  appear,  trial  may  proceed  at  re- 

quest of  other  party. 

885.  Challenges  to  jurors. 

886.  Manner  of  pleading  a  written  instniment. 

887.  If  a  copy  of  an  instrument  be  filed,  the  signatures  will 

be  deemed  admitted,  unless  denied  under  oath. 

878.  Issues  arise  upon  the  pleadings  when  a  fact 
or  conchision  of  law  is  maintained  by  the  one  party 
and  is  controverted  by  the  other.  They  are  of  two 
kinds : 

1.  Of  law;  and, 

2.  Of  fact. 

879.  An  issue  of  law  arises  upon  a  demurrer  to  the 
complaint  or  answer,  or  to  some  part  thereof 


Cobb  op  Civil  Procedure.  241 

880.  An  issue  of  fact  arises:  lisaeof 

feet,  how 

1.  Upon  a  material  allegation  in  the  complaint  con-  »w«d. 
troverted  by  the  answer;  and, 

2.  Upon  new  matter  in  the  answer,  except  an  issue 
of  law  is  joined  thereon. 

881.  An  issue  of  law  must  be  tried  by  the  Court  lawAow 

882.  An  issue  of  feet  must  be  tried  by  a  jury,  un-  iwueof 
less  a  jury  is  waived,  in  which  case  it  must  be  tried,  how  tried. 
by  the  Court. 

883.  A  jury  may  be  waived:  Jury^how 

1.  By  consent  of  parties,  entered  in  the  docket; 

2.  By  a  feilure  of  either  party  to  demand  a  jury 
before  the  commencement  of  the  trial  of  an  issue  of 
&ct; 

3.  By  the  failure  of  either  party  to  appear  at  the 
time  fixed  for  the  trial  of  an  issue  of  fact. 

Either 

884.  If  either  party  fails  to  appear  at  the  time  JSi^-i^ 
fixed  for  trial,  the  trial  may  proceed  at  the  request  of  tnafmky 
the  adverse  party.  requestor 

other  party 

885.  (§  590.)     The  challenges  are  either  peremp-  challenges 
tory  or  for  cause.     Each  party  is  entitled  to  three  per- 
emptory challenges.     Either  party  may  challenge  for 

cause  on  any  grounds  set  forth  in  Section  602.     Chal- 
lenges for  cause  must  be  tried  by  £lie  Justice, 

886.  (§  576.)     When  the  cause  of  action  or  coun-  Manner  of 

^  '  pleading  a 

ter  claim  arises  upon  an  account  or  instrument  for  the  JJ^^}"" 
payment  of  money  only,  the  Court,  at  any  time  before 
the  trial,  may,  by  an  order  under  his  hand,  require  the 
original  to  be  exhibited  to  the  inspection  o^  and  a 
copy  to  be  furnished  to,  the  adverse  party,  at  such 
time  as  may  be  fixed  in  the  orcler;  or,  if  such  order  is 
not  obeyed,  the  account  or  instrument  cannot  be  given 
in  evidence. 

31* 
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If  a  copy         887.     (§  577.)     If  the  plaintiff  annex  to  his  com- 

of  an  ^  '  ^ 

]jjgjj™^t^  plaint,  or  file  with  the  Justice  at  the  time  of  issuing 
SSibe'"    *^®  summons,  the  original  or  a  copy  of  the  promis- 
admiSed,     sopy  notc,  bill  of  exchange,  or  other  written  obligation 
denied        for  the  payment  of  money,  upon  which  the  action  is 
brought,  the  defendant  is  deemed  to  admit  the  genu- 
ineness of  the  signatures  of  the  makers,  indorsers,  or 
assignors  thereof  unless  he  specifically  deny  the  same 
in  his  answer,  and  verify  the  answer  by  his  oath. 


CHAPTER  Vin. 

JUDGMENTS    (OTHER    THAN     BY     DEFAULT)     IN     JUSTICES* 

COURTS. 

Section  889.  Judgment  by  confession. 

890.  Judgment  of  dismissal  entered  in  certain  cases  without 

pr^udice. 

891.  Judgment  upon  verdict. 

892.  Judgment  after  trial  by  the  Court. 

893.  Judgment  when  the  defendant  is  subject  to  arrest. 

894.  If  the  sum  found  due  exceeds  the  jurisdiction  of  the 

Justice,  the  excess  may  be  remitted. 

895.  Offer  to  compromise  before  trial. 

896.  Costs  must  be  included  in  the  judgment. 

897.  Abstract  of  judgment. 

896.  Abstract  may  be  filed  and  docketed  in  County  Clerk's 
office. 

899.  Effect  of  docketing. 

900.  Judgment  not  a  lien  unless  abstract  is  recorded  in  the 

Recorder's  office. 

Jud«m«nt        889.     (§  536.)     Judgments  upon  confession  may  be 

by 

oonfeoioD.    entered  up  in  any  Justice's  Court  specified  in  the  con- 
fession. 

Judgment        800.     (§  591.)     Judgment  that  the  action  be  dis- 
*°fuS  ^    missed,  without  prejudice  to  a  new  action,  may  be 
?Jfthont       entered  with  costs,  in  the  following  cases: 
prQudiee.        ^^  When    the    plaintiff"  voluntarily   dismisses    the 
action  before  it  is  finally  submitted  ; 
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2,  When  he  feils  to  appear  at  the  time  specified  in  Same, 
the  summons,  or  at  the  time  to  which  the  action  has 
been  postponed,  or  within  one  hour  thereafter; 

8.  When,  after  a  demurrer  to  the  complaint  has 
been  sustained,  the  plaintiff  fails  to  amend  it  within 
the  time  allowed  by  the  Court; 

4.  When  it  is  objected  at  the  trial,  and  appears  by 
the  evidence,  that  the  action  is  brought  in  the  wrong 
county,  or  township,  or  city;  but  if  the  objection  is 
taken  and  overruled,  it  is  cause  only  of  reversal  on 
appeal,  and  does  not  otherwise  invalidate  the  judg- 
ment; if  not  taken  at  the  trial,  it  is  waived. 

891.  When  a  trial  by  jury  has  been  had,  judg-  Jndgment 
ment  must  be  entered  by  the  Justice  at  once,  in  con-  ▼«diot 
formiiy  with  the  verdict. 

892.  When  tb«  trial  is  by  the  Court,  judgment  Jnd«ment 
must  be  entered  at  the  close  of  the  trial.  gj^^ 

893.  (§  597.)    When  a  judgment  is  rendered  in  a  Judgment 
case  where  the  defendant  is  subject  to  arrest  and  im-  f^l"^^^ 
prisonment  thereon,  the  feet  that  the  defendant  is  so  ***  ""^^ 
subject,  must  be  so  stated  in  the  judgment. 

894.  (§  595.)    When  the   amount  found  due  to  Jf  the  ram 

^  '  found  due 

either  party  exceeds  the  sum  for  which  the  Justice  is  jJriSdi(Sdon 
authorized  to  enter  judgment,  such  party  may  remit  j^Se,tbe 
the  excess,  and  judgment  may  be  rendered  for  the  m^e 

.  ^  remitted. 

residue. 

895.  (§  596.)     If  the  defendant,  at  any  time  before  Offer  to 

^  '  "  oompro- 

the  trial,  offer  in  writing  to  allow  judgment  to  be  JgJ^^^" 
taken  against  hinv  for  a  specified  sum,  the  plaintiff' 
may  immediately  have  judgment  therefor,  with  the 
costs  then  accrued;  but  if  he  do  not  accept  such  offer- 
before  the  trial,  and  fail  to  recover  in  the  action  a  sum 
equal  to  the  offer,  he  cannot  recover  costs;  but  costs 
must  be  adjudged  against  him,  and  if  he  recover,  be 
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deducted  from  his  recovery.  The  offer  and  fiiilure  to 
accept  it  cannot  be  given  in  evidence,  nor  affect  the 
recovery  otherwise  than  as  to  costs. 

Ooetsmust       806.    The  Justice  must  tax  and  include  in  the 

be  included 

^^   t-    judgment  the  costs  allowed  by  law  to  the  prevailing 


judgment. 


party. 


Abstract  of      897.    The  Justice,  on  the  demand  of  a  party  in 

jadgment.  ^       " 

whose  j&bvor  judgment  is  rendered,  must  give  him  an 
abstract  of  the  judgment  in  the  following  form  (filling 
blanks  according  to  the  facts) : 

State  op  California, County.    ,  plaintiff, 

vs. ,  defendant.    In  Justice's  Court,  before , 

Justice  of  the  Peace, Township  (or  city), y 

187 — .    Judgment  entered  for  plaintiff  (or  defendant) 

for  8 ,  on  the day  of .    I  certify  that  the 

foregoing  is  a  correct  abstract  of  a  judgment  rendered 
in'said  action  in  my  Court,  or  (as  the  case  may  be)  in 

the  Court  of y  Justice  of  the  Peace,  as  appears  by 

his  docket,  now  in  my  possession,  as  his  successor  in 
office. 

,  Justice  of  the  Peace. 

Abstract  898.    The  abstract  may  be  filed  and  docketed  in 

may  be 

do^etodin  ^^^  officc  of  the  County  (Jlerk  of  the  county  in  which 

cfik^fl        *^®  judgment  was  rendered,  and  must  be  docketed  in 

oiBoe,         ^j^^  judgment  docket  of  the  County  Court.     The  time 

of  the  receipt  of  the  abstract  by  the  Clerk  must  be 

noted  by  him  thereon,  and  entered  in  the  docket. 

Effwtof  899.    From  the  time  of  docketing  in  the  County 

Clerk's  office,  execution  may  be  issued  thereon  by  the 
County  Clerk  to  the  Sheriff  of  any  county  in  the  State, 
other  than  the  county  in  which  the  judgment  was  ren- 
dered, in  the  same  manner  and  with  like  effect  as  if 
issued  on  judgments  of  the  County  Courts. 

Judgment 
not  a  lien 

ngiMs  ,  900.  A  judgment  rendered  in  a  Justice's  Court 
Mcorded  creates  no  lien  upon  any  lands  of  the  defendant,  unless 
RgoOTder'B    g^^j^  ^^  abstract  is  filed  and  recorded  in  the  office  of  the 
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Recorder  of  the  county  in  which  the  lands  are  situated. 
When  so  filed  and  recorded,  such  a  judgment  is  a  lien 
upon  the  lands  of  the  judgment  debtor  situated  in  that 
county. 


CHAPTER  IX. 

EXECUTIONS  PROM  JUSTICES'   COURTS. 

Section  901.  Execation  may  issue  at  any  time  within  five  years. 
902.  Execution,  contents  of. 
908.  Renewal  of  execution. 

904.  Duty  of  officer  receiving  execution. 

905.  Proceedings  supplementary  to  execution. 

901.  (§  600.)     Execution  for  the  enforcement  of  a  Exeeution 
judgment  of  a  Justice's  Court  may  be  issued  by  the  J^/^^™® 
Justice  who  entered  the  judgment,  or  his  successor  in  y**™- 
office,  on  the  application  of  the  party  entitled  thereto, 

at  any  time  within  five  years  from  the  entry  of  judg- 
ment. 

902.  (§  601.)    The  execution  must  be  directed  to  Bxeontion. 

oontents  or. 

the  Sherift  or  to  a  Constable  of  the  county,  and  must 
be  subscribed  by  the  Justice  and  bear  date  the  day  of 
its  delivery  to  the  officer.  It  must  intelligibly  refer  to 
the  judgment,  by  stating  the  names  of  the  parties, 
and  the  name  of  the  Justice  before  whom,  and  of  the 
county  and  the  township  or  city  where,  and  the  time 
Tvhen  it  was  rendered;  the  amount  of  judgment,  if  it 
be  for  money;  and,  if  less  than  the  whole  is  due,  the 
true  amount  due  thereon.  It  must  contain,  in  like 
cases,  similar  directions  to  the  Sheriff  or  Constable,  as 
are  required  by  the  provisions  of  Title  IX,  Part  II,  of 
this  Code,  in  an  execution  to  the  Sheriff. 

903.  An  execution  may,  at  the  request  of  the  judg-  Renewal  of 
ment  creditor,  be  renewed  before  the  expiration  of  the  "•'°*''°- 
time  fixed  for  its  return,  by  the  word  "rene^ved** 


d 
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written  thereon,  with  the  date  thereof,  and  subscribed 
by  the  Justice.  Such  renewal  has  the  effect  of  an 
original  issue,  and  may  be  repeated  as  often  as  neces- 
sary. If  an  execution  is  returned  unsatisfied,  another 
may  be  afterwards  issued.  ' 

904.  (§  602.)  The  Sheriff  or  Constable  to  whom 
the  execution  is  directed  must  execute  the  same  in  the 
same  manner  as  the  Sheriff  is  required  by  the  provis- 
ions of  Title  IX,  Part  II,  of  this  Code,  to  proceed  upon 
executions  directed  to  him;  and  the  Constable,  when 
the  execution  is  directed  to  him,  is  vested  for  that  pur- 
pose with  all  the  powers  of  the  Sheriff. 


Proceed.         905.    The  sections  of  this  Code,  from  714  to  721, 

ixi«s  supply  '  ' 

SSStSiL*  ^^*^  inclusive,  are  applicable  to  Justices*  Courts,  the 
word  "Constable*'  being  substituted,  to  that  end,  for 
the  word  "Sheriff,"  and  the  word  "Justice"  for  the 
word  "Judge." 


CHAPTER  X. 

CONTEMPTS    IN  JUSTICES*   COURTS. 

Section  906.  Contempts  a  Justice  may  punish  for. 

907.  Proceedings  for  contempts. 

908.  Same. 

909.  Punishments  for  contempts. 

910.  The  conviction  must  be  entered  in  the  docket. 


Contcgiptf       906.     (§  616.)     A  Justice  may  punish  as  for  con- 

a  Justioo 

^^^^    tempt,  persons  guilty  of  the  following  acts,  and  no 
other: 

1.  Disorderly,  contemptuous,  or  insolent  behavior 
towards  the  Justice  while  holding  the  Court,  tending 
to  interrupt  the  due  course  of  a  trial  or  other  judicial 
proceeding; 

2.  A  breach  of  the  peace,  boisterous  conduct,  or 
violent  disturbance  in  the  presence  of  the  Justice,  or 
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in  the  immediate  vicinity  of  the  Court  held  by  him, 
tending  to  interrupt  the  due  course  of  a  trial  or  other 
judicial  proceeding; 

8.  Disobedience  or  resistance  to  the  execution  of  a 
lawful  order  or  process,  made  or  issued  by  him; 

4.  Disobedience  to  a  subpcena  duly  served,  or  refus- 
ing to  be  sworn  or  to  answer  as  a  witness; 

5.  Rescuing  any  person  or  property  in  the  custody 
of  an  officer  by  virtue  of  an  order  or  process  of  the 
Court  held  by  him. 

907.  (§  617.)     When  a  contempt  is  committed  in  Proceed- 

IDS'  fOT 

the  immediate  view  and  presence  of  the  Justice,  it  oontompta. 
may  be  punished  summarily;  to  that  end  an  order 
must  be  made,  reciting  the  fitcts  as  they  occurred,  and 
adjudging  that  the  person  proceeded  against  is  thereby 
guilty  of  contempt,  and  that  he  be  punished  as  therein 
prescribed. 

908.  (§  617.)  When  the  contempt  is  not  com-  Same, 
mitted  in  the  immediate  view  and  presence  of  the 
Justice,  a  warrant  of  arrest  may  be  issued  by  such 
Justice,  on  which  the  person  so  guilty  may  be  arrested 
and  brought  before  the  Justice  immediately,  when  an 
opportunity  to  be  heard  in  his  defense  or  excuse  must 

be  given.    The  Justice  may,  thereupon,  discharge 
him,  or  may  convict  him  of  the  offense. 

909.  A  Justice  may  punish  for  contempts,  by  fine  Paniah- 
or  imprisonment,  or  both;  such  fine  not  to  exceed,  in  oontemptB. 
any  case,  one  hundred  dollars,  and  such  imprisonment 

one  day. 

910.  (§  618.)     The  conviction,  specifying  particu-  Theoonyic- 
larly  the  oftense  and  the  judgment  thereon,  must  be  ^^th"*"*^ 
entered  by  the  Justice  in  his  docket.  docket 


248  *       Code  op  Civil  Prooebubb. 

CHAPTER  XL 

DOCKETS  OF  JUSTICES. 

Section  911.  Docket,  what  to  contain. 

012.  Entries  therein  primary  evidence  of  the  fact. 

913.  An  index  to  the  docket  must  he  kept. 

914.  Dockets  must  be  delivered  by  Justice  to  his  successor  or 

to  the  County  Clerk. 

915.  t*roceedings  when  office  becomes  vacant  and  before  a 

successor  is  appointed. 

916.  A  Justice  may  issue  execution  or  other  process  upon 

the  docket  of  his  predecessor. 

917.  Successor  of  a  Justice,  who  shall  be  deemed. 

918.  If  two  Justices  might  be  deemed  successors,  the  County 

Judge  shall  designate  one. 

D^dcae,  Oil.     (§  604.)     Every  Justice  must  keep  a  book 

denominated  a  '<  docket/'  in  which  he  must  enter: 

1.  The  title  of  every  action  or  proceeding; 

2.  The  object  of  the  action  or  proceeding;  and  if  a 
sum  of  money  is  claimed,  the  amount  thereof; 

8.  The  date  of  the  summons,  and  the  time  of  its 
return;  and  if  an  order  to  arrest  the  defendant  is 
made,  or  a  writ  of  attachment  is  issued,  a  statement 
of  the  feet; 

4.  The  time  when  the  parties,  or  either  of  them 
appear,  or  their  non-appearance,  if  default  is  made;  a 
minute  of  the  pleadings  and  motions;  if  in  writing, 
referring  to  them;  if  not  in  writing,  a  concise  state- 
ment of  the  material  parts  of  the  pleadings,  and  of  all 
motions  made  during  the  trial  by  either  party,  and  his 
decisions  thereon; 

6.  Everjr  adjournment,  stating  on  whose  application, 
whether  ©n  oath,  evidence,  or  consent,  and  to  what 
time; 

6.  The  demand  for  a  trial  by  .jury,  when  the  same  is 
made,  and  by  whom  made,  the  order  for  the  jury,  and 
the  time  appointed  for  the  return  of  the  jury  and  for 
the  trial; 
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7.  The  names  of  the  jurors  who  appear  and  are  Same, 
sworn,  and  the  names  of  all  witnesses  sworn,  and  at 
whose  request; 

8.  The  verdict  of  the  jury,  and  when  received;  if 
the  jury  disagree  and  are  discharged,  the  feet  of  such 
disagreement  and  discharge; 

9.  The  judgment  of  the  Comi;,  specifying  the  costs 
included,  and  the  time  when  rendered; 

10.  The  motion  for  a  new  trial,  when  made,  and  how 
disposed  of; 

11.  The  issuing  of  the  execution,  when  issued,  and 
to  whom;  the  renewals  thereof,  if  any,  and  when  made, . 
and  a  statement  of  any  money  paid  to  the  Justice,  when 
and  by  whom; 

12.  The  receipt  of  a  notice  of  appeal,  if  any  be 
given,  and  of  the  appeal  bond,  if  any  be  filed. 

912.  (§  605.)     The  several  particulars  of  the  last  Entries 
section  specified  must  be  entered  under  the  title  of  primary 

'*'  evidence  of 

the  action  to  which  they  relate,  and  (unless  otherwise  the  fact 
in  this  Title  provided)  at  the  time  when  they  occur. 
Such  entries  in  a  Justice's  docket,  or  a  transcript 
thereof,  certified  by  the  Justice,  or  his  successor  in 
office,  are  primary  evidence  of  the  facts  so  stated. 

913.  (§  606.)    A  Justice  must  keep  an  alphabet-  Anindexto 

^       uie  oooKei 

ical  index  to  his  docket,  in  which  must  be  entered  gj***^  b® 
the  names  of  the  parties  to  each  judgment,  with  a 
reference  to  the  page  of  entry.     The  names  of  the 
plaintiffs  must  be  entered  in  the  index,  in  the  alpha- 
betical order  of  the  first  letter  of  the  family  name. 

914.  (§  607.)     Every  Justice  of  the  Peace,  upon  Dockets 

murt  be  • 

the  expiration  of  his  term  of  office,  must  deposit  with  g^'yif"^ 
his  successor  his  official  dockets  and  all  papers  filed  in  Jj^i^or 
his  office,  as  well  his  own  as  those  of  his  predecessors,  county* 
or  any  other  which  may  be  in  his  custody  to  be  kept 
aa  public  records. 
32* 
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Proceed-         015.     (§  607.)    If  the  office  of  a  Justice  become 

mcB  when  ^  ' 

gjsj^^  vacant  by  his  death  or  removal  from  the  township  or 
beSro  ■"*  city,  or  otherwise,  before  his  successor  is  elected  and 
I^^^"  qualified,  the  docket  and  papers  in  possession  of  such 
Justice  must  be  deposited  in  the  office  of  some  other 
Justice  in  the  township,  to  be  by  him  delivered  to 
the  successor  of  such  Justice.  If  there  is  no  other 
Justice  in  the  township,  then  the  docket  and  papers 
of  such  Justice  must  be  deposited  in  the  office  of  the 
County  Clerk  of  the  county,  to  be  by  him  delivered 
to  the  successor  in  office  of  the  Justice. 

A  JusUoe        016.     (§  608.)    Any  Justice  with  whom  the  docket 

may.  issue  \  /  •/ 

orothOT**  ^^  ^^®  predecessor,  or  of  any  other  Justice,  is  de- 
nponthe  positcd,  has  and  may  exercise  over  all  actions  and 
hisprede-     proceedings  entered  in  such  docket,  the  same  juris- 


cesser. 


diction  as  if  originally  commenced  before  him.  In 
case  of  the  creation  of  a  new  county,  or  the  change  of 
the  boundary  between  two  counties,  any  Justice  into 
whose  hands  the  docket  of  a  Justice  formerly  acting 
as  such  within  the  same  territory  may  come,  is,  for 
the  purposes  of  this  section,  considered  the  successor 
of  such  former  Justice. 

Snocessor         017.     (§  609.)    The  Justice  elected  to  fill  a  vacancy 

ofaJustioe, 

whoshau     ig  the  succcssor  of  the  Justice  whose  office  became 

be  deemed. 

vacant  before  the  expiration  of  a  full  term.  When  a 
full  term  expires,  the  same  or  another  person  elected 
to  take  office  in  the  same  township  or  city,  from  that 
time  is  the  successor. 

If  two  018.     (§  610.)     When  two  or  more  Justices  are 

might  be  equally  entitled,  under  the  last  section,  to  be  deemed 
thrS'SJ&  *^^  successors  in  office  of  the  Justice,  the  County 
dSfeate*^  Judge  must,  by  a  certificate  subscribed  by  him  and 
filed  in  the  office  of  the  County  Clerk,  designate 
which  Justice  is  the  successor  of  a  Justice  going  out 
of  office,  or  whose  office  has  become  vacant. 


one^ 
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CHAPTER  Xn. 

GENERAL     PROVISIONS     RELATING    TO    JUSTICES*     COURTS. 

SxcTiON  919.  Justices  may  issue  subpoenas  and  final  process  to  any 

part  of  the  county. 

920.  Blanks  must  be  filled  in  all  papers  Issued  by  a  Justice,  ^ 

except  subpoenas. 

921.  Justices  to  receive  all  moneys  collected  and  pay  same 

to  parties. 

922.  In  case  of  disability  of  Justice,  another  Justice  may 

attend  on  his  behalf. 

923.  Justices  may  require  security  for  costs. 

924.  Who  entitled  to  costs. 

925.  What  provisions  of  Code  applicable  to  Justices'  Courts. 

• 

019.     (§  619.)    Justices  of  the  Peace  may  issue  Josticos 

...  ,  ,  may  issue 

subpcenas  in  any  action  or  proceeding  in  the  Courts  su^nas 
held  by  them,  and  final  process  on  any  judgment  J^y^J^^of 
recovered  therein,  to  any  part  of  the  county.  *^®  county. 

920.  (§  611.)     The  summons,  execution,  and  every  Blanks 
other  paper  made  or  issued  by  a  Justice,  except  a  sub-  filled  in  au 

papers 

pcBna,  must  be  issued  without  a  blank  left  to  be  filled  "^y^j^J 
by  another,  otherwise  it  is  void.  robSwiaB. 

921.  (§  633.)    Justices  of  the  Peace  must  receive  justice  to 

Fooeive  till 

from  the  Sheriff  or  Constables  of  their  county,  all  moneys 

•^  collected, 

moneys  collected  on  any  process  or  order  issued  fi'om  "»*  pay 

J  y   sr  same  to 

their  Courts  respectively,  and  all  moneys  paid  to  them  p"*^**' 
in  their  official  capacity,  and  must  pay  the  same  over 
to  the  parties  entitled  or  authorized  to  receive  them, 
without  delay. 

922.  (§  612.)    In  case  of  the  sickness  or  other  dis-  incase  of 
ability,  or  necessary  absence  of  a  Justice,  on  a  return  of  Justice, 
of  a  summons  or  at  the  time  appointed  for  a  trial,  ^^Jfi^Jft^nd 
another  Justice  of  the  same  township  or  city  may,  at  beh^  • 
Ms  request,  attend  in  his  behali^  and  thereupon  is 
vested  with  the  power,  for  the  time  being,  of  the  Jus- 
tice before  whom  the  summons  was  returaable.    In 

that  case,  the  proper  entry  of  the  proceedings  before  the 
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attending  Justice,  subscribed  by  him,  must  be  made 
in  the  docket  of  the  Justice  before  whom  the  sum- 
mons was  returnable.  K  the  case  is  adjourned,  the 
Justice  before  whom  the  summons  was  returnable 
may  resume  jurisdiction. 

joitioe  923.     (§  634.)     Justices  may  in  all  cases  require  a 

seourity       dcposit  of  money  or  an  undertaking,  as  security  for 
for  ooBte.      costs  of  Court,  before  issuing  a  summons. 

Who  924.    The  prevailing  party  in  Justices*  Courts  is 

^«»^       entitled  to  costs. 

What.  926.    Justices'  Courts  beinff  CouBts  of  peculiar  and 

proTinons  °  * 

appiiwfbie  B^^^t^d  jurisdiction,  only  those  provisions  of  this  Code 
to  Juirticea»  ^j^i^h  are,  in  their  nature,  applicable  to  the  organiza- 
tion, powers,  and  course  of  proceedings  in  Justices' 
Courts,  or  which  have  been  made  applicable  by  special 
provisions  in  this  Title,  are  applicable  to  Justices' 
Courts  and  the  proceedings  therein. 


TITLE    XII. 

PROCEEDINGS  IN  CIVIL  ACTIONS  IN  POLICE  COURTS. 

Section  929.  How  commenced. 

930.  Summons  must  issue  on  filing  complaint. 

931.  Defendant  may  plead  orally  or  in  writing. 

932.  Trial  by  jury,  when  defendant  is  entitled  to. 

933.  Proceedings  to  be  conducted  as  in  Justices'  Courts. 

Howoom-  929.  (§  636.)  Civil  actions  in  Police  Courts  are 
commenced  by  filing  a  complaint,  setting  forth  the 
violation  of  the  ordinance  complained  of,  with  such 
particulars  of  time,  place,  and  manner  of  violation  as 
to  enable  the  defendant  to  understand  distinctly  the 
character  of  the  violation  complained  of,  and  to  answer 
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the  complaint.  The  ordinance  may  be  referred  to  by 
its  title.  The  complaint  must  be  verified  by  the  oath 
of  the  party  complaining,  or  of  his  attorney  or  agent. 

930.  (§  637.)     Immediately  after  filing  the  com-  Summons 

-i-i-i-i  must  issue 

plaint  a  summons  must  be  issued,  directed  to  the  o°  fiiin? , 

■^  '  oomplamL 

defendant,  and  returnable  either  immediately  or  at  any 
time  designated  therein,  not  exceeding  four  days  from 
the  date  of  its  issuing. 

931.  (§  638.)     On  the  return  of  the  summons,  the  Dofondant 

^  '  may  pload 

defendant  may  answer  the   complaint.    The  answer  oraiiyorin 

•'  *  writing. 

may  be  oral  or  in  writing,  and  immediately  thereafter 
the  case  must  be  tried,  unless,  for  good  cause  shown, 
an  adjournment  is  granted. 

932.  (§  639.)     In  all  actions  for  violation  of  an  Tnaiby 

junr,  when 

ordinance,  where  the  fi.ne,  forfeiture,  or  penalty  imposed  f^^JJjf^J^ 
by  the  ordinance  is  less  than  fifty  dollars,  the  trial  must  *^* 
be  by  the  Court.     In  actions  where  the  fine,  forfeiture, 
or  penalty  imposed  by  the  ordinance  is  over  fifty  dol- 
lars, the  defendant  is  entitled  to  a  trial  by  jury. 

933.  All   proceedings  in  civil  actions  in  Police  Proceed- 

ings  to  be 

Courts  must,  except  as  in  thi^  Title  otherwise  provided,  conducted 
be  conducted  in  the  same  manner  as  civil  actions  in  cSSxto?' 
Justices'  Courts. 


TITLE  XIII, 

OP  APPEALS  IN  CIVIL  ACTIONS. 

Ghapteb    I.  Apjpeals  in  general. 

n.  Appeals  from  District  Courts, 
in.  Appeals  from  County  Courts. 
rV".  Appeals  from  Probate  Courts. 
V.  Appeals  to  County  Courts. 
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CHAPTER  I. 

APPEALS   IN   GENERAL. 

Section  936.  Judgment  and  orders  may  be  reviewed. 

937.  Orders  made  out  of  Court,  without  notice,  may  be 

reviewed  by  the  Judge. 

938.  Party  aggrieved  may  appeal.    Names  of  parties. 
989.  Within  what  time  appeal  may  be  taken. 

940.  Appeal,  how  taken. 

941.  Undertaking  or  deposit  on  appeal. 

942.  Undertaking  on  appeal  from  a  money  judgment. 

943.  Appeal  from  a  judgment  for  delivery  of  documents. 

944.  Api>eal  from  a  judgment  directing  the  execution  of 

a  conveyance,  etc. 

945.  Undertaking  on  appeal  concerning  real  property. 

946.  Stay  of  proceedings.    The  security  on  appeal  may  be 

limited  in  the  case  of  an  execution,  etc. 

947.  Undertaking  may  be  in  one  instrument  or  several. 

948.  Justification  of  sureties  on  undertaking  on  appeal. 

949.  Undertakings  in  cases  not  specified. 

950.  What  papers  to  be  used  on  an  appeal  trom.  the  judg- 

ment. 

951.  What  papers  used  on  appeals  from  orders,  except  orders 

granting  or  refusing  new  trials. 

952.  What  papers  to  be  used  on  an  appeal  from  an  order 

granting  or  refusing  a  new  trial. 

953.  Copies  and  undertakings,  how  certified. 

954.  When  an  appeal  may  be  dismissed.    When  not. 
.  955.  Effect  of  dismissal* 

956.  What  may  be  reviewed  on  an  appeal  from  judgment. 

957.  Remedial  powers  of  an  appellate  Court. 

958.  On  judgment  on  appeal,  remittitur  must  be  certified  to 

the  Clerk  of  the  Court  below. 

959.  Provisions  of  this  Chapter  not  applicable  to  appeals  to 

County  Courts. 

Judgment  936.  (§  333.)  A  judgment  or  order,  in  a  civil 
may  be       action,  excopt  when  exprfessly  made  final  by  this  Code, 

may  be  reviewed  as  prescribed  in  this  Title,  and  not 

otherwise. 

Orders  , 

made  oat 

without'  937.  (§  334.)  An  order  made  out  of  Court,  with- 
may  be  out  noticc  to  the  advcrec  party,  may  be  vacated  or 
bTthe        modified,  without  notice,  by  the  Judge  who  made  it; 

Judge. 
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or  may  be  vacated  or  modified  on  notice,  in  the  man- 
ner in  which  other  motions  are  made. 


938.     (§  335.)     Any  party  aggrieved  may  appeal  Par^ 
in  the  cases  prescribed  in  this  Title,    The  party  appeal-  may 
ing  is  known  as  the  appellant,  and  the  adverse  party  SjlgJ!  *^ 


appeaL 
Names 
parties. 

as  the  respondent. 


939.  (§  836.)    An  appeal  may  be  taken: 

1.  From  a  final  judgment  in  an  action  or  special  Within 

what  time 

proceeding   commenced  in  the  Court  in  which  the  »pi>©aimay 

^  o  ^  betaken. 

same  is  rendered,  within  one  year  after  the  entry  of 
judgment.  But  an  exception  to  the  decision  or  ver- 
dict, on  the  ground  that  it  is  not  supported  by  the 
evidence,  cannot  be  reviewed  on  an  appeal  from  the 
judgment,  unless  the  appeal  is  taken  within  sixty  days 
after  the  rendition  of  the  judgment; 

2.  From  a  judgment  rendered  on  an  appeal  from  an 
inferior  Court,  within  ninety  days  after  the  entry  of 
such  judgment; 

3.  From  an  order  granting  or  refusing  a  new  trial; 
froni  an  order  granting  or  dissolving  an  injunction; 
from  an  order  refusing  to  grant  or  dissolve  an  injunc- 
tion; fi^m  an  order  dissolving  or  refusing  to  dissolve 
an  attachment;  from  an  order  granting  or  refusing  to 
grant  a  change  of  the  place  of  trial;  from  any  special 
order  made  after  final  judgment,  and  from  an  interlo- 
cutory judgment  in  actions  for  partition  of  real  prop- 
erty, within  sixty  days  after  the  order  or  interlocutory 
judgment  is  made  and  entered  in  the  minutes  of  the 
Court  or  filed  with  the  Clerk. 

940.  An  appeal  is  taken  by: 

1.  Filing  with  the  Clerk  of  the  Court  in  which  the  Appeal, 

how  taken. 

judgment  or  order  appealed  from  is  entered  or  filed  a 
notice  stating  the  appeal  from  the  same,  or  some 
specific  part  thereof; 


I 


256 


CoDB  OF  Civil  PBOcsDuitB. 


• 


UDdertak- 
ingor 
deposit  on 
appoaL 


tJodertak- 

iDgon 

appeal 

from  a 

money 

judgment 


2.  Filing,  at  the  same  time,  an  undertaking  on 
appeal;  and, 

3.  Serving  a  copy  of  the  notice  of  appeal  upon  the 
adverse  party  or  his  attorney. 

941.  (§  348.)  The  undertaking  on  appeal  must 
be  in  writing,  and  must  be  executed  on  the  part  of 
the  appellant,  by  at  least  two  sureties,  to  the  effect 
that  the  appellant  will  pay  all  damag^es  and  costs 
which  may  be  awarded  against  him  on  the  appeal,  or 
on  a  dismissal  thereof,  not  exceeding  three  hundred 
dollars;  or  tnat  sum  must  be  deposited  with  the  Clerk 
with  whom  the  judgment  or  order  was  entered,  to 
abide  the  event  of  the  appeal. 

042.  (§  349.)  If  the  appeal  be  from  a  judgment 
or  order  directing  the  payment  of  money,  it  does  not 
stay  the  execution  of  the  judgment  or  order,  unless  a 
written  undertaking  be  executed  on  the  part  of  the 
appellant,  by  two  or  more  sureties,  to  the  effect  that 
they  are  bound  in  double  the  amount  named  in  the 
judgment  or  order;  that  if  the  judgment  or  order 
appealed  from,  or  any  part  thereof,  be  affirmed,  or 
the  appeal  be  dismissed,  the  appellant  will  pay  the 
amount  directed  to  be  paid  by  the  judgment  or  order, 
or  the  part  of  such  amount  as  to  which  the  judgment 
or  order  is  affirmed,  if  affirmed  only  in  part,  and  all 
damages  and  costs  which  may  be  awarded  against  the 
appellant  upon  the  appeal.  When  the  judgment  or 
order  appealed  from  is  made  payable  in  a  specified 
kind  of  money  or  currency,  the  undertaking  required 
by  this  section  must  be  drawn  and  made  payable  in 
the  same  kind  of  money  or  currency  specified  in  such 
judgment. 

943.     (§  350.)     If  the  judgment  or  order  appealed 
jadgment     from  direct  the  assio^nment  or  delivery  of  documents 

for  delivery  *^ 

ofdocu-       Qp  personal  property,  the  execution  of  the  judgment 
or  order  cannot  be  stayed  by  appeal,  unless  the  things 


Appeal 
from  a 


ments. 
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required  to  be  assigned  or  delivered  be  placed  in  the 
custody  of  such  officer  or  receiver  as  the  Court  may 
appoint;  or  unless  an  undertaking  be  entered  into  on 
the  part  of  the  appellant,  with  at  least  two  sureties, 
and  in  such  amount  as  the  Court,  or  the  Judge  thereof 
or  County  Judge,  may  direct,  to  the  effect  that  the 
appellant  will  obey  the  order  of  the  appellate  Court 
upon  the  appeal. 

944.  (§  351.)     If  the  judgment  or  order  appealed  Appeal 
from,  direct  the  execution  of  a  conveyance  or  other  ^jjgJ^iJJ* 
instrument,  the  execution  of  the  judgment  or  order  8oVo?»*" 
cannot  be  stayed  by  the  appeal  until  the  instrument  Saoef^ 
is  executed  and  deposited  with  the  Clerk  with  whom 

the  judgment  or  order  is  entered,  to  abide  the  judg- 
ment of  the  appellate  Court. 

945.  (§  352.)     If  the  judgment  or  order  appealed  Undwtak- 
from,  direct  the  sale  or  deUvery  of  possession  of  real  »pp«»^  . 
property,  the  execution  of  the  same  cannot  be  stayed,  JJ^Jnirty. 
unless  a  written  undertaking  be  executed  on  the  part 

of  the  appellant,  with  two  or  more  sureties,  to  the 
effect  that  during  the  possession  of  such  property  by 
the  appellant,  he  will  not  commit,  or  suffer  to  be  com- 
mitted, any  waste  thereon,  and  that  if  the  judgment 
be  affirmed,  or  the  appeal  dismissed,  he  will  pay  the 
value  of  the  use  and  occupation  of  the  property  from 
the  time  of  the  appeal  until  the  delivery  of  possession 
thereof,  pursuant  to  the  judgment  or  order,  not  exceed- 
ing a  sum  to  be  fixed  by  the  Judge  of  the  Court  by 
which  the  judgment  was  rendered  or  order  made,  and 
which  must  be  specified  in  the  undertaking.  When 
the  judgment  is  for  the  sale  of  mortgaged  premises, 
and  the  payment  of  a  deficiency  arising  upon  the  sale, 
the  undertaking  must  also  provide  for  the  payment  of 
such  deficiency. 

33* 
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stay  of  pro-  946.  (§  353.)  "Whenever  an  appeal  is  perfected, 
as  provided  in  the  preceding  sections  of  this  Chapter, 
it  stays  all  further  proceedings  in  the  Court  below  upon 
the  judgment  or  order  appealed  from,  or  upon  the 
matters  embraced  therein;  but  the  Court  below  may 
proceed  upon  any  other  matter  embraced  in  the  action 
and  not  affected  by  the  order  appealed  from.     And 

The  the  Court  below  may,  in  its  discretion,  dispense  with 

teourity  on 

gp^aigjy  or  limit  the  security  required  by  this  Chapter,  when 
of  anext*  ^^^  appellant  is  an  executor,  administrator,  trustee,  or 
caUoii,eto.  ^^j^^j,  persou  acting  in  another's  right.  An  appeal 
from  an  order  dissolving  an  attachment  does  not  con- 
tinue in  force  an  attachment,  unless  an  undertaking  be 
executed  and  filed  on  the  part  of  the  appellant,  by  at 
least  two  sureties,  in  double  the  amount  of  the  debt 
claimed  by  him,  that  the  appellant  will  pay  all  costs 
and  damages  which  the  respondent  may  sustain  by 
reason  of  the  attachment,  in  case  the  order  of  the 
Court  below  be  sustained,  and  unless  within  five  days 
after  the  entry  of  the  order  appealed  from,  and  such 
appeal  be  perfected. 

Undertak-        947.    The  Undertakings  prescribed  by  Sections  941, 
bo  in  one     942,  943,  and  945,  may  be  in  one  insti'ument  or  several, 

instrument  /  *  /         ./  / 

or  BovoraL    ^t  the  optiou  of  the  appellant. 

jnatiflcar         948.     (§  355.)     The  adverse  party  may  except  to 

tlon  of 

•nrotieBon  the  Sufficiency  of  the  sureties  to  the  undertaking  op 
I^Jj  undertakings  mentioned  in  Sections  941,  942,  943,  and 
945,  at  any  time  within  thirty  days  after  the  filing  of 
such  undertaking;  and  unless  they  or  other  sureties, 
within  twenty  days  after  the  appellant  has  been  served 
with  notice  of  such  exception,  justify  before  a  Judge 
of  the  Court  below,  a  County  Judge  or  County  Clerk, 
upon  five  days  notice  to  the  appellant,  execution  of 
the  judgment  or  decree  appealed  from  is  no  longer 
stayed;  and  in  all  cases  where  an  undertaking  is 
required  on  appeal  by  the  provisions  of  this  Title,  a 


Code  of  Civil  Pbocedurb.  259 

deposit  in  the  Court  below  of  the  amount  of  the  judg- 
ment appealed  from,  and  three  hundred  dollars  in 
addition,  is  equivalent  to  filing  the  undertaking;  and 
in  all  cases  the  undertaking  or  deposit  may  be  waived 
by  the  \vritten  consent  of  the  respondent. 

949.  (§  856.)     In  cases  not  provided  for  in  Seo-  Undortak- 
tions  942,  943,  944,  and  945,  the  perfecting  of  an  ap-  J^J^^^ 
peal,  by  giving  the  undertaking  or  making  the  deposit 
mentioned  in  Section  941,  stays  proceedings  in  the 

Court  below  upon  the  judgment  or  order  appealed 

from,  except  where  it  directs  the  sale  of  perishable  « 

property,  in  which  case  the  Court  below  may  order 

the  property  to  be  sold,  and  the  proceeds  thereof  to 

be  deposited  to  abide  the  judgment  of  the  appellate 

Court. 

950.  (§  346.)     On  an  appeal  from  a  final  judg-  What 
ment,  the  appellant  must  furnish  the   Court  with  a  JJJ*®^" 
copy  of  the    notice    of  appeal,    the    pleadings,   or  j^SSnont. 
amended  pleadings,  which  form  the  issues  tried  in  the 

case,  the  judgment,  bills  of  exception,  and  such  other 
parts  of  the  judgment  roll,  and  no  more,  as  are  neces- 
sary to  present  or  explain  the  points  relied  on. 

951.  (§  346.)     On  appeal  from  a  judgment  ren-  What 
dered  on  an  appeal,  or  from  an  order,  except  an  order  g»  *pp«*^ 
granting  or  refusing  a  new  trial,  the  appellant  must  JjJS 
furnish  the  Court  with  a  copy  of  the  notice  of  iippeal,  Jj22tin«or 
the  judgment  or  order  appealed  from,  and  of  the  bill  new^Ais. 
of  exceptions  relating  thereto. 

952.  On  an  appeal  from  an  order  ffrantinff  or  refus-  What 

^^  &  &  papers  to 

ing  a  new  trial,  the  appellant  must  furnish  the  Court  JSa'^ff 
with  a  copy  of  the  notice  of  motion  for  new  trig^l,  and  SX/** 
of  appeal,  and  of  the  statement  provided  for  in  Section  5J "fSfntf 

a  DOW  trifll- 

661,  and  of  all  the  pleadings,  papers,  bills  of  exception, 
and  affidavits  refeiTed  to  and  made  part  of  such  state- 
ment. 
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Copiflfaiid 
iiiid€rtak- 
insa,  how 
certifi6cL 


053.  (§  346.)  The  copies  provided  for  in  the  last 
three  Bections  most  be  certified  to  be  correct  by  the 
Clerk  or  the  attorneys,  and  most  be  accompanied  with 
a  certificate  of  the  Clerk  that  an  undertaking  on 
appeal,  in  due  form,  has  been  properly  filed. 


WhcBj 


054.  (§  346.)  If  the  appellant  fidls  to  famish  the 
requisite  papers,  the  appeal  may  be  dismissed;  but  no 
When  not.  appeal  cau  be  dismissed  for  insufliciency  of  the  under- 
taking thereon,  if  a  good  and  sufficient  undertaking, 
approved  by  a  Justice  of  the  Supreme  Court,  be  filed 
in  the  Supreme  Court  before  the  hearing  upon  motion 
to  dismiss  the  appeaL 


Effector 


What 


revi< 


be 

owed 
on  an 
appeal 
from 
Judgmeot. 


Bemedial 
powen 
of  an 
appellate 
Ooiirt 


055.  The  dismissal  of  an  appeal  is  in  efiect  an 
affirmance  of  the  judgment  or  order  appealed  from, 
unless  the  dismissal  is  expressly  made  without  preju- 
dice to  another  appeal. 

056.  Upon  an  appeal  from  a  judgment,  the  Court 
may  review  the  verdict  or  decision,  if  excepted  to.  or 
any  intermediate  order,  if  excepted  to,  which  involves 
the  merits  or  necessarily  affects  the  judgment. 

057.  "When  the  judgment  or  order  is  reversed  or 
modified,  the  appellate  Court  may  make  complete  res- 
titution of  all  property  and  rights  lost  by  the  erroneous 
judgment  or  order;  and  when  it  appears  to  the  appel- 
late Court  that  the  appeal  was  made  for  delay,  it  may 
add  to  the  costs  such  damages  as  may  be  just. 


Onjndff- 
ment  on 


058.  (§  368.)  When  judgment  is  rendered  upon 
rSSutitur  ^®  appeal,  it  must  be  certified  by  the  Clerk  of  the 
Sortified  to  Supreme  Court  to  the  Clerk  with  whom  the  judgment 
the  conrt*^'  roU  is  filed,  or  the  order  appealed  from  is  entered.  In 
cases  of  appeal  from  the  judgment,  the  Clerk  with 
whom  the  roll  is  filed  must  attach  the  certificate  to  the 
judgment  roll,  and  enter  a  minute  of  the  judgment-  of 
the  Supreme  Court  on  the  docket,  against  the  original 
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entry.  In  cases  of  appeal  from  an  order,  the  Clerk 
must  enter  at  length  in  the  records  of  the  Court  the 
certificate  received,  and  minute  against  the  entry  of 
the  order  appealed  from,  a  reference  to  the  certificate, 
with  a  brief  statement  that  such  order  has  been 
affirmed,  reversed,  or  modified,  by  the  Supreme  Court 
on  appeal. 

ProTisionB 
of  this 

959.    The  provisions  of  this  Chapter  do  not  apply  ^^^'^ 
to  appeals  to  County  Courts.  to  SSSSu 

to  chanty 
Courts. 


CHAPTER  n. 

APPEALS  FBOM  DISTRICT  COUBTS. 
SscnoN  963.  When  an  appeal  may  be  taken. 

963.     (§  847.)    An  appeal  may  be  taken  to  the  When  an 

appeal  may 

Supreme  Court,  fi*om  the  District  Courts,  in  the  follow-  betaken, 
ing  cases: 

1.  From  a  final  judgment  entered  in  an  action  or 
special  proceeding  commenced  in  those  Courts,  or 
brought  into  those  Courts  from  other  Courts; 

2.  From  an  order  granting  or  refusing  a  new  trial; 
from  an  order  granting  or  dissolving  an  injunction; 
fit)m  an  order  refusing  to  grant  or  dissolve  an  injunc- 
tion; from  an  order  dissolving,  or  refusing  to  die(&olve, 
an  attachment;  from  an  order  changing,  or  refusing  to 
change,  the  place  of  trial;  from  any  special  order 
made  after  final  judgment,  and  from  such  interlocutory 
judgment  in  actions  for  partition  as  determines  the 
rights  and  interests  of  the  respective  parties,  and 
directs  partition  to  be  made. 
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CHAPTEE  m, 

APPEALS   FROM   COUNTY  COURTS. 
Sectiok  966.  When  may  be  taken. 

Whgmay  966,  (§  359.)  An  appeal  may  be  taken  to  the 
Supreme  Court,  from  the  County  Courts,  in  the  follow- 
ing cases: 

1.  From  a  final  judgment  in  an  action  of  forcible 
entry  and  detainer;  in  an  action  to  prevent  or  abate  a 
nuisance;  in  a  proceeding  in  insolvency;  and  in  any 
special  proceeding; 

2.  From  an  order  granting  or  refusing  a  new  trial; 
from  an  order  granting  or  dissolving,  or  an  order  re- 
fusing to  grant  or  dissolve,  an  injunction;  from  an 
orde;r  changing,  or  reJRising  to  change,  the  place  of 
trial;  and  from  any  special  order  made  after  final 
judgment  in  the  cases  in  this  section  before  enume- 
rated. 


CHAPTER  IV. 

APPEALS  FROM  PROBATE  COURTS. 

Section  969.  When  may  be  taken.  ^ 

970.  Executors  and  administrators  not  required  to  give  un- 

dertaking on  appeal. 

971.  Acts  of  acting  administrator,  etc.,  not  invalidated  by 

reversal  of  order  appointino:  him. 

When  may       069.    An  appeal  may  be  taken  to  the  Supreme 
Court,  firom  a  judgment  or  order  of  the  Probate  Court: 

1.  Granting  or  revoking  letters  testamentary,  or  of 
administration  or  of  guardianship; 

2.  Admitting,  or  refiising  to  admit,  a  will  to  probate; 
8.  Against  or  in  fevor  of  the  validity  of  a  will,  or 

revoking  the  probate  thereof; 

4.  Against  or  in  fevor  of  setting  apart  property,  or 
making  an  allowance  for  a  widow  or  child; 
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5.  Against  or  in  favor  of  directing  the  partition,  sale,  Same 
or  conveyance  of  real  property; 

6.  Settling  an  account  of  an  execator  or  adminis- 
trator, or  guardian; 

7.  Refusing,  allowing,  or  directing  the  distribution 
or  partition  of  an  estate,  or  any  part  thereof,  or  the 
payment  of  a  debt,  claim,  legacy,  or  distributive  share; 

8.  Overruling  motion  for  a  new  trial; 

9.  Confirming  report  of  appraiser  setting  apart  the 
homestead. 

970.  When  an  executor  or  administrator  who  has  Exeeuton 

and  adinm" 

given  an  official  undertaking  appeals  from  a  judgment  ^**®" 
or  order  of  the  Probate  Court  made  in  the  proceedings  SJJ  mSot- 
had  upon  the  estate  of  which  he  is  administrator  or  app'cS.^** 
executor,  his  official  undertaking  stands  in  the  place  of 
an  undertaking  on  appeal,  and  the  sureties  therein  are 
liable  as  on  such  undertaking. 

971.  When  the  order  or  decree  appointing  an  Aetsof 
executor  or  administrator,  or  guardian,  is  reversed  on  ^^^^ 
appeal,  all  lawful  acts  in  administration  upon  the  estate,  f^^udated 
performed  by  such  executor  or  administrator,  or  guar-  J?orfer**^ 
dian,  if  he  has  qualified,  are  as  valid  as  if  such  order  Sinu 

or  decree  had  been  affirmed. 


CHAPTER  V. 

APPEALS  TO  COUNTY  COURTS. 


Section  974.  Appeal  from  judgment  of  Justices'  or  Police  Courts. 

975.  Party  appealing  on  questions  of  law  alone  must  prepare 

a  statement.    Settlement  of  statement. 

976.  If  the  appeal  be  upon  questions  of  ikct,  or  of  law  and 

£tct,  no  statement  need  be  made. 

977.  Upon  the  appeal,  the  Justice  must  transmit  the  case  to 

the  County  Court. 

978.  Undertaking  on  appeal.    Justification  of  sureties. 

979.  On  filing  undertaking,  execution  must  be  stayed. 
960.  Miscellaneous  provisions  on  trials  in  County  Courts. 
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974.  (§  624.)  Any  party  dissatisfied  with  a  judg- 
ment rendered  in  a  civil  action  in  a  Police  or  Justice's 
Court  may  appeal  therefrom  to  the  County  Court  of 
the  county,  at  any  time  within  thirty  days  after  the 
rendition  of  the  judgment.  The  appeal  is  taken  by 
filing  a  notice  of  appeal  with  the  Justice  or  Judge,  and 
serving  a  copy  on  the  adverse  party.  The  notice  must 
state  whether  the  appeal  is  taken  from  the  whole  or  a 
part  of  the  judgment,  and  if  from  a  part,  what  part, 
and  whether  the  appeal  is  taken  on  questions  of  law  or 
fiact,  or  both. 

975.  (§  625.)     When  a  party  appeals  to  the  County 
Court  on  questions  of  law  alone,  he  must,  within  ten 
days  from  the  rendition  of  judgment,  prepare  a  state- 
ment of  the  case,  and  file  the  same  with  the  Justice  or 
Judge.    The  statement  must  contain  the  grounds  upon 
which  the  party  intends  to  rely  on  the  appeal,  and  so 
much  of  the  evidence  as  may  be  necessary  to  explain 
the  grounds,  and  no  more.     Within  ten  days  after  he 
receives  notice  that  the  statement  is  filed,  the  adverse 
party,  if  dissatisfied  with  the  same,  may  file  amend- 
ments.   The  proposed  statement  and  amendments  must 
be  settled  by  the  Justice  or  Judge,  and  if  no  amend- 
ments be  filed,  the  original  statement  stands  as  adopted. 
The  statement  thus  adopted,  or  as  settled  by  the  Justice 
or  Judge,  with  a  copy  of  the  docket  of  the  Justice  or 
Judge,  and  all  motions  filed  with  him  by  the  parties 
during  the  trial,  and  the  notice  of  appeal,  may  be  used 
on  the  hearing  of  the  appeal  before  the  County  Court 

976.  (§  626.)  When  a  party  appeals  to  the  County 
Court  on  questions  of  fiict,  or  on  questions  of  both  law 
and  fiict,  no  statement  need  be  made,  but  the  action 
must  be  tried  anew  in  the  County  Court. 

977.  (§  627.)  Upon  receiving  the  notice  of  appeal, 
and  on  payment  of  the  fees  of  the  Justice  or  Judge, 
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and  filine  an  undertaking:  as  required  in  the  next  sec-  Upon  the 

°  -o  ^  appeal  the 

tion,  and  after  settlement  or  adoption  of  statement,  if  ^^^ 
any,  the  Justice  or  Judge  must,  within  five  days,  trans-  Seoa«?to 
mit  to  the  Clerk  of  the  County  Court:  if  the  appeal  ^tiS?""*' 
be  on  questions  of  law  aloue,  a  cei*tified  copy  of  his 
docket,  the  statement  as  admitted  or  as  settled,  the 
notice  of  appeal  and  the  undertaking  filed;  or,  if 
the  appeal  be  on  questions  of  fact,  or  both  law  and 
&ct,  a  certified  copy  of  his  docket,  the  pleadings,  all 
notices,  motions,  and  other  papers  filed  in  the  cause, 
the  notice  of  appeal  and  the  undertaking  filed;  and 
the  Justice  or  Judge  may  be  compelled  by  the  County 
Court,  by  an  order  entered  upon  motion,  to  transmit 
such  papers,  and  may  be  fined  for  neglect  or  refusal  to 
transmit  the  same.  A  certified  copy  of  such  order 
may  be  served  on  the  Justice  or  Judge  by  the  party 
or  his  attorney.  In  the  County  Court,  either  party 
may  have  the  benefit  of  all  legal  objections  made  in 
the  Justice's  or  Police  Court. 

978.     (§  628.)    An  appeal  from  a  Justice's  or  Police  Undenak- 

infl^  on 

Court  is  not  effectual  for  any  purpose,  unless  an  under-  appeaL 
taking  be  filed,  with  two  or  more  sureties,  in  the  sum 
of  one  hundred  dollars,  for  the  payment  of  the  costs 
on  the  appeal;  or,  if  a  stay  of  proceedings  be  claimed, 
in  a  sum  equal  to  twice  the  amount  of  the  judgment, 
including  costs,  when  the  judgment  is  for  the  payment 
of  money;  or  twice  the  value  of  the  property,  includ- 
ing costs,  when  the  judgment  is  for  the  recovery  of 
specific  personal  property,  and  must  be  conditioned, 
when  the  action  is  for  the  recovery  of  money,  that  the 
appellant  will  pay  the  amount  of  the  judgment  ap- 
pealed fix>m  and  all  costs,  if  the  appeal  be  withdrawn 
or  dismissed,  or  the  amount  of  any  judgment  and  all 
costs  that  may  be  recovered  against  him  in  the  action 
in  the  County  Court.    When  the  action  is  for  the 

34* 
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recovery  of  specific  personal  property,  the  under- 
taking must  be  conditioned  that  the  appellant  will  pay 
the  judgment  and  costs  appealed  from,  and  obey  the 
order  of  the  Court  made  therein,  if  the  appeal  be 
withdrawn  or  dismissed,  or  any  judgment  and  costs 
that  may  be  recovered  against  him  in  said  action  in 
the  County  Court,  and  will  obey  any  order  made  by 
the  Court  therein.  A  deposit  of  the  amount  of  the 
judgment,  including  all  costs  appealed  from,  or  of  the 
value  of  the  property,  including  all  costs  in  actions  for 
the  recovery  of  specific  personal  property,  with  the 
Justice  or  Judge,  is  equivalent  to  the  filing  of  the 
undertaking;  and  in  such  cases  the  Justice  or  Judge 
must  transmit  the  money  to  the  Clerk  of  the  County 
Court,  to  be  by  him  paid  out  on  the  order  of  the 
Court.  The  adverse  party  may  except  to  the  suflSi- 
ciency  of  the  sureties  within  five  days  after  the  filing 
of  the  undertaking,  and  unless  they  or  other  sureties 
justify  before  the  Justice  or  Judge  before  whom  the 
appeal  is  taken,  within  five  days  thereafter,  upon 
notice  to  the  adverse  party,  to  the  amounts  stated  in 
their  affidavits,  the  appeal  must  be  regarded  as  if  no 
such  imdertaking  had  been  given. 

979.  (§  629.)  If  an  execution  be  issued,  on  the 
filing  of  the  undertaking  staying  proceedings,  the  Jus- 
tice or  Judge  must,  by  order,  direct  the  officer  to  stay 
all  proceedings  on  the  same.  Such  officer  must,  upon 
payment  of  his  fees  for  services  rendered  on  the  exe- 
cution, thereupon  relinquish  all  property  levied  upon 
and  deliver  the  same  to  the  judgment  debtor,  together 
with  all  moneys  collected  from  sales  or  otherwise.  If 
his  fees  be  not  paid,  the  officer  may  retain  so  much  of 
the  property  or  proceeds  thereof  as  may  be  necessary 
to  pay  the  same. 

«      

980.  (§  367.)  Upon  an  appeal  heard  upon  a  state- 
ment of  the  case,  the  County  Court  may  review  all 
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orders  affecting  the  judgment  appealed  from,  and  Misooiia- 
may  set  agide  or  confirm,  or  modify,  any  or  all  of  the  JJ^J^Jjg,"^ 
proceedings  subsequent  to  and  dependent  upon  such  coa^. 
judgment,  and  may,  if  necessary  or  proper,  order  a 
new  trial.  When  the  action  is  tried  anew,  on  appeal, 
the  trial  must  be  conducted  in  all  respects  as  trials  in 
the  District  Court.  The  provisions  of  this  Code  as  to 
changing  the  place  of  trial,  and  all  the  provisions  as 
to  trials  in  the  District  Court,  are  applicable  to  trials 
on  appeal  in  the  County  Court.  For  a  failure  to  pros- 
ecute an  appeal,  or  unnecessary  delay  in  bringing  it  to 
a  hearing,  the  County  Court,  after  notice,  may  order 
the  appeal  to  be  dismissed.  Judgments  rendered  in 
the  County  Court  on  appeal  have  the  same  force  and 
effect,  and  may  be  enforced  in  the  same  manner,  as 
judgments  in  actions  commenced  in  the  District  Court. 


TITLE    XIY. 

01'  MISCELLANEOUS  PROVISIONS. 

Chapter  L  Proceedings  against  joint  debtors. 

n.  Offer  of  the  defendant  to  compromise. 
m.  Inspection  of  writings. 
TV.  Motions  and  orders. 
V.  Notices^  and  filing  and  service  of  papers, 
VI.  Of  costs. 
Vn.  General  provisions. 


CHAPTER  I. 

PROCSBDIKGS  AGAINST  JOINT  DEBTORS. 

SxCTlOK  960.  Parties  not  summoDed  in  action  on  Joint  contract  may 

be  summoned  after  judgment. 
990.  Summons  in  that  case,  what  to  contain  and  how  served. 
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Bbctiox  991.  Affidavit  to  acoompaay  8uin]non84 

902.  Answer,  when  filed  and  what  it  may  contain. 

993.  What  constitute  the  pleadin^i^s  in  the  case. 

994.  Issues,  how  tried.    Verdict,  what  to  be. 

989.  (§  368.)  When  a  judgment  is  recovered 
against  one  or  more  of  several  persons,  jointly  indebted 
upon  an  obligation,  by  proceeding  as  provided  in  Sec- 
tion 414,  those  who  were  not  originally  served  with 
the  summons,  and  did  not  appear  to  the  action,  may 
be  summoned  to  show  cause  why  they  should  not  be 
bound  by  the  judgment,  in  the  same  manner  as  though 
they  had  been  originally  served  with  the  summons. 

990.  (§  869.)  The  summons,  as  provided  in  the 
last  section,  must  describe  the  judgment,  and  require  1 
the  person  summoned  to  show  cause  why  he  should 
not  be  bound  by  it,  and  must  be  served  in  the  same 
manner,  and  returnable  within  the  same  tame,  as  the 
original  summons.  It  is  not  necessary  to  file  a  new 
complaint. 

991.  (§  870.)  The  summons  must.be  accompanied 
by  an  affidavit  of  the  plaintifi,  his  agent,  representa- 
tive, or  attorney,  that  the  judgment,  or  some  part 
thereof,  remains  unsatisfied,  and  must  specify  the 
amount  due  thereon. 

992.  (§  871.)  Upon  such  summons,  the  defendant 
may  answer  within  the  time  specified  therein,  denying 
the  judgment,  or  setting  up  any  defense  which  may 
have  arisen  subsequently;  or  he  may  deny  his  liability 
on  the  obligation  upon  which  the  judgment  was  recov- 
ered, except  a  discharge  from  such  liability  by  the 
Statute  of  Limitations. 

993.  (§  872.)  If  the  defendant,  in  his  answer, 
deny  the  judgment,  or  set  up  any  defense  which  may 
have  arisen  subsequently,  the  summons,  with  the  affi- 
davit annexed,  and  the  answer,  constitute  the  written 
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allegations  in  the  case;  if  he  deny  his  liability  on  the 
obligation  upon  which  the  judgment  was  recovered,  a 
copy  of  the  original  complaint  and  judgment,  the  sum- 
mons, with  the  affidavit  annexed,  and  the  answer,  con- 
stitute  such  written  allegations. 

994.     (§  S73.)     The  issues  formed  may  be  tried  as  i88ue8,how 

tried. 

in  other  cases;  but  when  the  defendant  denies,  in  his 
answer,  any  liability  on  the  obligation  upon  which  the 
judgment  was  rendered,  if  a  verdict  be  found  against 
him,  it  must  be  for  not  exceeding  the  amount  remain-  Verdict, 

°  what  to  be. 

ing  unsatisfied  on  such  original  judgment,  with  inter- 
est thereon. 


CHAPTER  n. 

OFFER  OF  THB  DEFENDANT  TO   COMPROMISE. 

SscnoK  997.  Proceedings  on  offer  of  the  defendant  to  compromise 

after  suit  brought. 

997.     (§  390.)     The  defendant  may,  at  any  time  Proceed- 

inss  on 

before  the  trial  or  judgment,  serve  upon  the  plaintiff  3%^^*^® 
an  oflfer  to  allow  judgment  to  be  taken  against  him  for  ^^™'^ 
the  sum  or  property,  or  to  the  effect  therein  specified.  Siwig'ht? 
If  the  plaintiff  accept  the  offer,  and  give  notice  thereof 
within  five  days,  he  may  file  the  summons,  complaint, 
and  offer,  with  an  afiidavit  of  notice  of  acceptance,  and 
the  Clerk  must  thereupon  enter  judgment  accordingly. 
If  the  notice  of  Acceptance  be  not  given,  the  offer  is 
to  be  deemed  withdrawn,  and  cannot  be  given  in  evi- 
dence; and  if  the  plaintiff  fail  to  obtain  a  more  favor- 
able judgment,  he  cannot  recover  costs,  but  must  pay 
the  defendant's  costs  from  the  time  of  the  offer. 
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INSPBCTIOX  OF  WRITINGS. 

Section  IOOO.  A  party  may  demand  inspection  and  copy  of  &  book, 

paper,  etc. 

1000.  (§  446.)  Any  Court  in  whicli  an  action  is 
pending,  or  a  Judge  thereof  or  a  County  Judge,  may, 
upon  notice,  order  either  party  to  give  to  the  other, 
within  a  specified  time,  an  inspection  and  copy,  or 
permission  to  take  a  copy,  of  any  book,  document,  or 
paper  in  his  possession,  or  under  his  control,  contain- 
ing evidence  relating  to  the  merits  of  the  action  or 
the  defense  therein.  If  compliance  with  the  order  be 
refused,  the  Court  may  exclude  the  book,  document, 
or  paper  from  being  given  in  evidence;  or,  if  wanted 
as  evidence  by  the  party  applying,  may  direct  the 
jury  to  presume  it  to  be  such  as  he  alleges  it  to  be; 
and  the  Court  may  also  punish  the  party  refusing,  for 
a  coritempt.  This  section  is  not  to  be  construed  to 
prevent  a  party  from  compelling  another  to  produce 
books,  papers,  or  documents  when  he  is  examined  as 
a  witness. 


CHAPTER  IV. 


Order  and 

motion 

defined. 


MOTIONS   AND   ORDERS. 

• 
Section  1003.  Order  and  motion  defined. 

1004.  Motions  and  orders,  where  made. 

1005.  Notice  of  motion,  at  what  time  to  be  i^iven. 

1006.  Transfer  of  motions  and  orders  to  show  cause. 

1007.  Order  for  payment  of  money,  how  enforced. 

1003.  (§  515.)  Every  direction  of  a  Court  or 
Judge,  made  or  entered  in  writing,  and  not  included 
in  a  judgment,  is  denominated  an  order.  An  applica- 
tion for  an  order  is  a  motion. 
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1004.  fS   516.)     Motions  must   be  made  in  the  Motions 

^  '  ,        and  orders, 

county  in  which  the  action  is  pending,  or  in  an  adjoin-  ^^jjj 
ing  county  in  the  same  judicial  district.    Orders  made 
out  of  Court  may  be  made  by  the  Judge  of  the  Court 
in  any  part  of  the  State. 

# 

1 005.  (§  517.)     When  a  written  notice  of  a  motion  Notice  of 

^  ^  motion,  at 

is  necessary,  it  must  be  given,  if  the  Court  is  held  in  J^^jjj*^™^ 
the  same  district  with  both  parties,  five  days  before 
the  time  appointed  for  the  hearing;  otherwise,  ten 
days.  When  the  notice  is  served  by  mail,  the  number 
of  days  before  the  hearing  must  be  increased  one  day 
for  every  twenty-five  miles  of  distance  between  the 
place  of  deposit  and  the  place  of  service;  such 
increase,  however,  not  to  exceed  in  all  ninety  days; 
but  the  Court,  or  Judge,  or  County  Judge,  may  pre- 
scribe a  shorter  time. 

1006.  (§  518.)     When  a  notice  of  motion  is  given.  Transferor 

motions 

or  an  order  to  show  cause  is  made  returnable  before  a  and  orders 

to  show 

Judge  out  of  Court,  and  at  the  time  fixed  for  the  motion,  <'**^®- 
or  on  the  return  day  of  the  order,  the  Judge  is  unable 
to  hear  the  parties,  the  matter  may  be  transferred  by 
his  order  to  some  other  Judge,  before  whom  it  might 
originally  have  been  brought. 

1007.  Whenever  an  order  for  the  payment  of  a  Order  for 

payment  of 

sum  of  money  is  made  by  a  Court,  pursuant  to  the  ™  ^^'J*^'' 
provisions  of  this  Code,  it  may  be  enforced  by  execu- 
tion in  the  same  manner  as  if  it  were  a  judgment. 
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CHAPTER  V. 

NOTICES,   AND   FILING  AND   SBEVICB    OF  PAPERS. 

Section  1010.  Notices  and  papers,  how  served. 

1011.  When  and  how  served. 

1012.  Service  bj  mail,  when. 

1013.  Service  by  mail,  how. 

1014.  Appearance.    Notices  after  appearance. 

1015.  Service  on  non-residents.    Where  a  party  has  an  at- 

torney, service  shall  be  on  such  attorney. 

1016.  Preceding  provisions  not  to  apply  to  proceedinn^  to 

bring  party  into  contempt. 

1017.  Service  by  telegraph. 

Notices  1010.     (§  519.)     Notices  must  be  in  writing,  and 

8I1Q  papers. 

how  served,  notices  and  other  papers  may  be  served  upon  the  party 
or  attorney  in  the  manner  prescribed  in  this  Chapter, 
when  not  otherwise  provided  by  this  Code. 

When  and  1011.  (§  520.)  The  scrvicc  may  be  personal,  by 
deUvery  to  the  party  or  attorney  on  whom  the  service 
is  required  to  be  made,  or  it  may  be  as  follows: 

1.  If  upon  an  attorney,  it  may  be  made  during  his 
absence  from  his  office,  by  leaving  the  notice  or  other 
papers  with  his  clerk  therein,  or  with  a  person  having 
charge  thereof;  or  when  there  is  no  person  in  the  office, 
by  leaving  them,  between  the  hours  of  eight  in  the 
morning  and  six  in  the  afternoon,  in  a  conspicuous 
place  in  the  office;  or  if  it  be  not  open  so  as  to  admit 
of  such  service,  then  by  leaving  them  at  the  attorney's 
residence,  with  some  person  of  suitable  age  and  dis- 
cretion; and  if  his  residence  be  not  known,  then  by 
putting  the  same,  inclosed  in  an  envelop,  into  the  Post 
Office,  directed  to  such  attorney; 

2.  If  upon  a  party,  it  may  be  made  by  leaving  the 
notice  or  other  paper  at  his  residence,  between  the 
hours  of  eight  in  the  morning  and  six  in  the  evening, 
with  some  person  of  suitable  age  and  discretion;  and 
if  his  residence  be  not  laiown,  by  putting  the  same, 
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inclosed  in  an  envelop,  into  the  Post  Office,  directed 
to  such  party. 

1012.  (§  521.)     Service  by  mail  may  be  made  Service  by 

^  '  mail.wheD. 

where  the  person  making  the  service,  and  the  person 
on  whom  it  is  to  be  made,  reside  in  different  places, 
between  which  there  is  a  regular  communication  by 
mail. 

1013.  (§  522.)     In  case  of  service  by  mail,  the  Service  by 

mftil,  hoir. 

notice  or  other  paper  must  be  deposited  in  the  Post 
Office,  addressed  to  the  person  on  whom  it  is  to  be 
served,  at  his  place  of  residence,  and  the  postage  paid. 
The  service  is  complete  at  the  time  of  the  deposit;  but 
if  within  a  given  number  of  days  after  such  service  a 
right  may  be  exercised,  or  an  act  is  to  be  done  by  the 
adverse  party,  the  time  within  which  such  right  may 
be  exercised,  or  act  be  done,  is  extended  one  day  for 
every  twenty-five  miles  distance  between  the  place  of 
deposit  and  the  place  of  address;  such  extension,  how- 
ever, not  to  exceed  ninety  days  in  all. 


1014.     (§  523.)    A  defendant  appears  in  an  action  Appear- 
when  he  answers,  demurs,  or  gives  the  plaintiff  written 
notice  of  his  appearance,  or  when  an  attorney  gives 
notice  of  appearance  for  him.    After  appearance,  a  Notices 

ftfter  ftp- 

defendant  or  his  attorney  is  entitled  to  notice  of  all  peorance. 
subsequent  proceedings  of  which  notice  is  required  to 
be  given.    But  where  a  defendant  has  not  appeared, 
service  of  notice  or  papers  need  not  be  made  upon 
him  unless  he  is  imprisoned  for  want  of  bail. 


1015.     (§  524.)    "When  a  plaintiff  or  a  defendant,  Service  on 

^  non-reei- 

who  has  appeared,  resides  out  of  the  State,  and  has  no  dents, 
attorney  in  the  action  or  proceeding,  the  service  may  yj^^^^  ^ 
be  made  on  the  Clerk  for  him.    But  in  all  cases  where  EJS*Jn 
a  party  has  an  attorney  in  the  action  or  proceeding,  service  * 
the  service  of  papers,  when  required,  must  be  upon  **°  *"®** 
35* 
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the  attorney  instead  of  the  party,  except  of  sobpoenas, 
of  writs,  and  other  process  issued  in  the  Boit,  and  of 
papers  to  bring  him  into  contempt 

1016.  (§  519.)  The  foregoing  provisions  of  this 
Chapter  do  not  apply  to  the  service  of  a  summons  or 
other  process,  or  of  any  paper  to  bring  a  party  into 
contempt. 

1017.  Any  summons,  writ,  or  order  in  any  civil 
suit  or  proceeding,  and  all  other  papers  requiring 
service,  may  be  transmitted  by  telegraph  for  service 
in  any  place,  and  the  telegraphic  copy  of  such  writ, 
or  order,  or  paper  so  transmitted,  may  be  served  or 
executed  by  the  officer  or  person  to  whom  it  is  sent 
for  that  purpose,  and  returned  by  him,  if  any  return 
be  requisite,  in  the  same  manner,  and  with  the  same 
force  and  effect  in  all  respects,  as  the  original  thereof 
might  be  if  delivered  to  him,  and  the  officer  or  per- 
son serving  or  executing  the  same  has  the  same 
authority,  and  is  subject  to  the  same  liabilities,  as  if 
the  copy  were  the  original.  The  original,  when  a  writ 
or  order,  must  also  be  filed  in  the  Court  fix)m  which  it 
was  issued,  and  a  certified  copy  thereof  must  be  pre- 
served in  the  telegraph  office  from  which  it  v^as  sent 
In  sending  it,  either  the  original  or  the  certified  copy 
may  be  used  by  the  operator  for  that  purpose.  "When- 
ever any  document  to  be  sent  by  telegraph  bears  a 
seal,  either  private  or  official,  it  is  not  necessary  for 
the  operator,  in  sending  the  same,  to  telegraph  a 
description  of  the  seal,  or  any  words  or  device 
thereon,  but  the  same  may  be  expressed  in  the  tele- 
graphic copy  by  the  letters  "L,  S.,"  or  by  the  word 
"seal." 
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CHAPTER  VI. 

OP   COSTS. 

Section  1021.  Compensation  of  attorneys.    Costs  to  parties. 

1022.  When  allowed  of  course  to  plaintiff. 

1023.  Several  actions  brought  on  a  single  cause  of  action  can 

carry  costs  in  but  one. 

1024.  Defendant's  costs  must  be  allowed  of  course,  in  cer- 

tain cases. 

1025.  Costs,  when  in  the  discretion  of  the  Court. 

1026.  When  the  several  defendants  are  not  united  in  inter- 

est, costs  may  be  severed. 

1027.  Costs  of  appeal  discretionaiy  with  the  Court,  in  cer- 

tain cases. 

1028.  Beferee's  fees. 

1029.  Continuance,  costs  may  be  imposed  as  condition  of. 
1080.  Costs  when  a  tender  is  made  before  suit  brought. 

1031.  Costs  in  action  by  or  against  an  administrator,  etc. 

1032.  Costs  in  a  review  other  than  by  appeal. 
1038.  Filing  of  and  affidavit  to  bill  of  costs. 

1034.  Costs  on  appeal,  how  claimed  and  recovered. 

1035.  Interest  and  costs  must  be  included  by  the  Clerk  in 

the  judgment. 

1036.  When  plaintiff  is  a  non-resident  or  foreign  corpora- 

tion, defendant  may  require  security  for  costs. 

1037.  If  such  security  be  not  given,  the  action  may  be  dis- 

missed. 

1038.  Costs  when  State  is  a  party. 

1039.  Costs  when  county  is  a  party. 

1021.  (§494.)     The  measure  and  mode  of  com-  Compensa- 

^  '  tion  of 

pensation  of  attorneys  and  counselors  at  law  is  left  to  attoroeyi. 
the  agreement,  express  or  implied,  of  the  parties;  but 
parties  to  actions  or  proceedings  are  entitled  to  costs  coste  to 
and  disbursements,  as  hereinafter  provided. 

1022.  (§  495.)     Costs  are  allowed  of  course  to  when 

11         m^       iB  0 

the  plaintiff,  upon  a  judgment  in  his  &vor,  in  the  fol-  course  to 

,  plaintifE. 

lowing  cases: 

1.  In  an  action  for  the  recovery  of  real  property; 

2.  In  an  action  to  recover  the  possession  of  personal 
property,  where  the  value  of  the  property  amounts  to 
three  hundred  dollars  or  over;  such  value  shall  be 
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determined  bj  the  jury,  Court,  or  referee  by  whom 
the  action  is  tried; 

3.  In  an  action  for  the  recovery  of  money  or  dam- 
ages, when  plaintiff  recovers  three  hundred  dollars  or 
over; 

4.  In  a  special  proceeding; 

5.  In  an  action  which  involves  the  title  or  possession 
of  real  estate,  or  the  legality  of  any  tax,  impost,  assess- 
ment, toll,  or  municipal  fine. 

1023.  (§  496.)  "When  several  actions  are  brought 
on  one  bond,  undertaking,  promissory  note,  bill  of 
exchange,  or  other  instrument  in  writing,  or  in  any 
other  case  for  the  same  cause  of  action,  against  sev- 
eral parties  who  might  have  been  joined  as  defendants 
in  the  same  action,  no  costs  can  be  allowed  to  the 
plaintiff  in  more  than  one  of  such  actions,  which  may 
be  at  his  election,  if  the  party  proceeded  against  in 
the  other  actions  were,  at  the  commencement  of  the 
previous  action,  openly  within  this  State;  but  the  dis- 
bursements of  the  plaintiff  must  be  allowed  to  him  in 
each  action. 

1024.  (§  497.)  Costs  must  be  allowed  of  course 
to  the  defendant  upon  a  judgment  in  his  favor  in  the 
actions  mentioned  in  Section  1022,  and  in  special  pro- 
ceedings. 

1025.  (§  498.)  In  other  actions  than  those  men- 
tioned in  Section  1022,  costs  may  be  allowed  or  not, 
and,  if  allowed,  may  be  apportioned  between  the  par- 
ties, on  the  same  or  adverse  sides,  in  the  discretion  of 
the  Court;  but  no  costs  can  be  allowed  in  an  action 
for  the  recovery  of  money  or  damages,  when  the  plain- 
tiff recovers  less  than  three  hundred  dollars,  nor  in  an 
action  to  recover  the  possession  of  personal  property, 
when  the  value  of  the  property  is  less  than  three  hun- 
dred dollars. 
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1026.  (§499.)     When  there  are  several  defendants  Whontho 

sovoral 

in  the  actions  mentioned  in  Section  1022,  not  united  defendants 

'  ax©  not^ 

in  interest,  and  making  separate  defenses  by  separate  Ster^tT 
answers,  and  plaintift*  fails  to  recover  judgment  against  bcf^veScL 
all,  the  Court  must  award  costs  to  such  of  the  defend- 
ants as  have  judgment  in  their  favor. 

1027.  (§  500.)     In  the  followinff  cases  the  costs  of  Costs  of 

appeal  dis- 

appeal  is  in  the  discretion  of  the  Court:  ®^®th*th"^ 

1.  When  a  new  trial  is  ordered;  Snain" 

2.  When  a  judgment  is  modified.  ®"®^ 

1028.  (§  504.)     The  fees  of  referees  are  five  dol-  Referee»8 

fees. 

lars  to  each  for  every  day  spent  in  the  business  of  the 
reference;  but  the  parties  may  agree,  in  writing,  upon 
any  other  rate  of  compensation,  and  thereupon  such 
rates  shall  be  allowed. 

1029.  (§  505.)    When  an  application  is  made  to  a  continu- 

ance, costs 
Court  or  referee  to  postpone  a  trial,  the  payment  of  may  be 

^        ^  7  JT   •/  imposed  as 

costs  occasioned  by  the  postponement  may  be  imposed,  condition 
in  the  discretion  of  the  Court  or  referee,  as  a  condition 
of  granting  the  same. 

1030.  (§  506.)     When,  in  an  action  for  the  recov-  Costs  when 

^^  '  '  a  tender 

ery  of  money  only,  the  defendant  alleges  in  his  answer  |fofo*e  J^^ 
that  before  the  commencement  of  the  action  he  ten-  ^"»»«^^ 
dered  to  the  plaintiff  the  full  amount  to  which  he  was 
entitled,  and  thereupon  deposits  in  Court,  for  plaintiff, 
the  amount  so  tendered,  and  the  allegation  be  found 
to  be  true,  the  plaintiff'  cannot  recover  costs,  but  must 
pay  costs  to  the  defendant. 

1031.  (§507.)    In  an  action  prosecuted  or  defended  Costs  in 

action  by 

by  an  executor,  administrator,  trustee  of  express  trust,  or  gainst 
or  a  person  expressly  authorized  by  statute,  costs  may  *™^'^»  «<«• 
be  recovered  as  in  action  by  and  against  a  person 
prosecuting  or  defending  in  his  own  right;  but  such 
costs  must,  by  the  judgment,  be  made  chargeable  only 
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upon  the  estate,  fund,  or  party  represented,  unless  the 
Court  directs  the  same  to  be  paid  by  the  plaintiflF  or 
defendant,  personally,  for  mismanagement  or  bad  &ith 
in  the  action  or  defense. 

1032.  (§  508.)  When  the  decision  of  a  Court  of 
inferior  jurisdiction  in  a  special  proceeding  is  brought 
before  a  Court  of  higher  jurisdiction  for  a  review,  in 
any  other  way  than  by  appeal,  the  same  costs  must  be 
allowed  as  in  cases  on  appeal,  and  may  be  collected 
by  execution,  or  in  such  manner  as  the  Court  may 
direct,  according  to  the  nature  of  the  case. 

1033.  (§  510.)  The  party  in  whose  fevor  judg- 
ment is  rendered,  and  who  claims  his  costs,  must  de- 
liver to  the  Clerk  of  the  Court,  within  two  days  after 
the  verdict  or  decision  of  the  Court,  a  memorandum 
of -the  items  of  his  costs  and  necessary  disbursements 
in  the  action  or  proceeding,  which  memorandum  must 
be  verified  by  the  oath  of  the  party  or  his  attorney, 
stating  that  the  items  are  correct,  and  that  the  dis- 
bursements have  been  necessarily  incurred  in  the 
action  or  proceeding. 

1034.  (§  665.)  Whenever  costs  are  awarded  to  a 
party  by  an  appellate  Court,  if  he  claims  such  costs, 
he  must,  within  thirty  days  after  the  remittitur  is  filed 
with  the  Clerk  below,  deliver  to  such  Clerk  a  memo- 
randum of  his  costs,  verified  as  prescribed  by  the  pre- 
ceding section,  and  thereafter  he  may  have  an  execution 
therefor  as  upon  a  judgment. 


Interest 
and  costs 


the  Clerk 
in  the 
Judgment 


1035.  (§  511.)  The  Clerk  must  include  in  the 
£ciud^ed  by  judgment  entered  up  by  him,  any  interest  on  the  ver- 
dict or  decision  of  the  Court,  from  the  time  it  was 
rendered  or  made,  and  the  costs,  if  the  same  have 
been  taxed  or  ascertained;  and  he  must,  within  two 
days  after  the  same  are  taxed  or  ascertained,  if  not 
included  in  the  judgment,  insert  the  same  in  a  blank 
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left  in  tlie  jndgment  for  that  purpose,  and  must  make 
a  similar  insertion  of  the  costs  in  the  copies  and  docket 
of  the  judgment. 

1036.  (§  512.)     When  the  plaintiff  in  an  action  When 

^  ^  ^  plaintiff  is 

resides  out  of  the  State,  or  is  a  foreign  corporation,  5^^**^"*^^^" 
security  for  the  costs  and  charges,  which  may  be  SJSSon?^ 
awarded  agaiiist  such  plaintiff,  may  be  required  by  nSS;^^^* 
the  defendant.    When  required,  all  proceedings  in  the  eeourity 
action  must  be  stayed  until  an  undertaking,  executed 
by  two  or  more  persons,  is  filed  with  the  Clerk,  to  the 
effect  that  they  will  pay  such  costs  and  charges  as  may 
be  awarded  against  the  plaintiff  by  judgment,  or  in 
the  progress  of  the  action,  not  exceeding  the  sum  of 
three  hundred  dollars.    A  new  or  an  additional  under- 
taking may  be  ordered  by  the  Court  or  Judge,  upon 
proof  that  the  original  undertaking  is  insufficient  secu- 
rity,  and  proceedings  in  the  action  stayed  until  such 
new  or  additional  undertaking  is  executed  and  filed. 

1037.  (§  514.)    After  the  lapse  of  thirty  days  from  if  saoh 
the  service  of  notice  that  security  is  required,  or  of  not  given, 

"  *  the  action 

an  order  for  new  or  additional  security,  upon  proof  g^Jj^ 
thereof  and  that  no  undertaking  as  required  has  been 
filled,  the  Court  or  Judge  may  order  the  action  to  be 
dismissed. 

1 038.  When  the  State  is  a  party,  and  costs  are  costs  when 
awarded  against  it,  they  must  be  paid  out  of  the  State  iMuty. 
Treasury. 

1030.    When  a  county  is  a  party,  and  costs  are  costs  when 

county  is  a 

awarded  against  it,  they  must  be  paid  out  of  the  party. 
County  Treasury. 
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CHAPTER  Vn. 

GENERAL   PROVISIONS. 

Section  1045.  Lost  papers,  how  supplied. 

1046.  Papers  without  the  title  of  the  action,  or  with  defective 

title,  may  he  valid. 

1047.  Successive  actions  on  the  same  contract,  etc. 

1048.  Consolidation  of  several  actions  into  one. 

1049.  Actions,  when  deemed  pending. 

1050.  Actions  to  determine  adverse  claims  and  hy  sureties. 

1051.  Testimony,  when  to  he  taken  hy  the  Clerk. 

1052.  The  Clerk  must  keep  a  register  of  actions. 

1053.  Two  of  three  referees,  etc.,  may  do  any  act. 

1054.  The  time  within  which  an  act  is  to  he  done  may 

he  extended. 

1055.  Actions  against  a  Sheriff  for  official  acts. 

1056.  Actions  may  he  prosecuted  in  the  Spanish  language 

in  certain  counties. 

1057.  Undertakings  mentioned  in  this  Code,  requisites  ot 

1058.  People  of  State  not  required  to  give  honds  when  State 

is  a  party. 

Lost  1045.    If  an  original  pleading  or  paper  be  lost,  the 

suppUed.      Court  may  authorize  a  copy  thereof  to  be  filed  and 
used  instead  of  the  original. 

Papers  1046.    (§  531.)    An  affidavit,  notice,  or  other  paper, 

X         Stfon^or*   without  the  title  of  the  action  or  proceeding  in  which 
defecUve     i*  is  made,  or  with  a  defective  title,  is  as  valid  and 
he  vaui^     effectual  for  any  purpose  as  if  duly  entitled,  if  it  intel- 
ligibly refer  to  such  action  or  proceeding. 

Soocossive        1047.     (§  526.)     Succcssivc  actions  may  be  main- 

actions  on  ,  ^  ' 

coniaS*     taincd  upon  the  same  contract  or  transaction,  whenever, 
****•  after  the  former  action,  a  new  cause  of  action  arises 

therefrom. 

CoMoiida-        1048.     (§  526.)     Whenever  two  or  more  actions 

tionof  V"  / 

actioM        ^^^  pending  at  one  time  between  the  same  parties  and 
into  one,      jjj  j^j^^  same  CouTt,  upon  causes  of  actiou  which  might 

have  been  joined,  the  Court  may  order  the  actions  to 

be  consohdated. 
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1049.    An  action  is  deemed  to  be  pending  from  Actions, 

^  <=»  when 

the  time  of  its  commencement  until  its  final  deter-  J^gJlJ, 
mination  upon  appeal^  or  until  the  time  for  appeal  has 
passed,  unless  the  judgment  is  sooner  satisfied. 

1060.     (§  527.)     An  action  may  be  brought  by  one  Actions  to 
person  against  another  for  the  purpose  of  determining  SlJ^®^^^ 
an  adverse  claim,  which  the  latter  makes  against  the  ^^  8«J^ti««- 
former  for  money  or  property  upon  an  alleged  obhga- 
tion;   and  also  against  two  or  more  persons,  for  the 
purpose  of  compelling  one  to  satisfy  a  debt  due  to  the 
other,  for  which  plaintiflF  is  bound  as  a  surety. 

1051.  (§  633.)     On  the  trial  of  an  action  in  a  Testimony. 

•  when  to  be 

Court  of  record,  if  there  is  no  short-hand  reporter  of  ft^^X 
the  Court  in  attendance,  either  party  may  require  the 
Clerk  to  take  down  the  testimony  in  writing. 

1052.  (§  528.)    The  Clerk  must  keep  among  the  Thecjerk 

xuusb  Keep 

records  of  the  Court  a  register  of  actions.    He  must  J/JJ^JJJ^ 
enter  therein  the  title  of  the  action,  with  brief  notes 
under  it,  from  time  to  time,  of  all  papers  filed  and 
proceedings  had  therein. 

1053.  (§  529.)     When  there  are  three  referees,  or  Two  of 

^  ^  '  three 

three  arbitrators,  all  must  meet,  but  two  of  them  may  referees, 

'  '  •'    etc,  may 

do  any  act  which  might  be  done  by  all.  ^°  ^^  '^• 

1054.  (§  530.)     When  the  act  to  be  done  relates  The  time 

^  '  .  within 

to  the  pleadings  in  the  action,  or  the  undertakings  to  ''^*?^  •" 
be  filed,  or  the  justification  of  sureties,  or  the  service  ^^^^ 
of  notices,  other  than  of  appeal,  the  time  allowed  by  ®**«"^«^ 
this  Code  may,  before  the  time  expires,  be  extended, 
upon  good  cause  shown,  by  the  Court  in  which  the 
action  is  pending,  or  the  Judge  thereof,  but  such  exten- 
sion cannot  exceed  twenty  days. 

1055.  (§  645.)    K  an  action  is  brought  against  a  AcUom 
Sheriff  for  an  act  done  by  virtue  of  his  office,  and  he  ^^jJiJ^i. 

36* 
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Aotions 
maybe 
prosecuted 
in  the 
Spanish 
language 
in  certain 
oountieB. 


Under^ 

takin|E8 

mentioned 

in  this 

Code, 

requuitefl 

of: 


gives  written  notice  thereof  to  the  sureties  on  any 
bond  of  indemnity  received  by  him,  the  judgment 
recovered  therein  is  conclusive  evidence  of  his  right 
to  recover  against  such  sureties;  and  the  Court,  or 
Judge  in  vacation,  may,  on  motion,  upon  notice  of  five 
days,  order  judgment  to  be  entered  up  against  them 
for  the  amount  so  recovered,  including  costs. 

1056.  (§  646.)  In  the  Counties  of  Monterey,  San 
Luis  Obispo,  Santa  Barbara,  Los  Angeles,  and  San 
Diego,  if  the  defendant  requires  it,  a  copy  of  the  sum- 
mons or  other  process,  in  the  Spanish  language,  must 
be  delivered  to  him;  and  in  the  Counties  of  Santa 
Barbara,  San  Luis  Obispo,  Los  Angeles,  San  Diego, 
and  Monterey,  with  the  consent  of  both  parties,  the 
process,  pleadings,  and  other  proceedings  in  a  cause 
may  be  in  the  Spanish  language. 

1057.  (§  650.)  In  all  cases  where  an  undertaking, 
with  sureties,  is  required  by  the  provisions  of  this 
Code,  the  officer  taking  the  same  must  require  the 
sureties  to  accompany  it  with  an  affidavit  that  they  are 
each  residents  and  householders  or  freeholders  within 
the  State,  and  are  each  worth  the  sum  specified  in  the 
undertaking,  over  and  above  all  their  just  debts  and 
habilities,  exclusive  of  property  exempt  from  execu- 
tion; but  when  the  amount  specified  in  the  undertak- 
ing exceeds  three  thousand  dollars,  and  there  are  more 
than  two  sureties  thereon,  they  may  state  in  their 
affidavits  that  they  are  severally  worth  amounts  less 
than  that  expressed  in  the  undertaking,  if  the  whole 
amount  be  equivalent  to  that  of  two  sufficient  sureties. 


People  of         1058.    In  any  civil  action  or  proceeding  wherein 
"^^e  bon^  the  State  or  the  people  of  the  State  is  a  party  plaintiff, 
S apa^**  or  any  State  officer,  in  his  official  capacity,  or  on  be- 
half of  the  State,  or  any  county,  city,  or  town,  is  a 
party  plaintiff  or  defendant,  no  bond,  written  under- 
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•taking,  or  security  can  be  required  of  the  State,  or  the 
people  thereof  or  any  officer  thereof,  or  of  any  county, 
city,  or  town;  but  on  complying  with  the  other  pro- 
^sions  of  this  Code,  the  State,  or  the  people  thereof 
or  any  State  officer  acting  in  his  official  capacity,  have 
•the  same  rights,  remedies,  and  benefits  as  if  the  bond, 
undertaking,  or  security  were  given  and  approved  as 
required  by  this  Code. 


PART    III. 


OF  SPECIAL  PROCEEDINGS  OF  A  CIVIL  NATURE. 


PART    III. 


OF    SPECIAL    PROCEEDINGS    OF    A    CIVIL 

NATUEE. 


PBELIMINARY   PROVISIONS. 

SscnoN  1068.  Parties,  how  designated. 

1064.  Judgment  and  order  same  meaning  as  in  ciyil  actions. 

1063.  The  party  prosecuting  a  special  proceeding  Partioe.. 

-  how  dofliip* 

may  be  known  as  the  plaintiff  and  the  adverse  party  nated. 
as  the  defendant. 

1064.  A  judgment  in  a  special  proceeding  is  the  judgment 

—       -    _  ,  and  order 

final  determination  of  the  rights  of  the  parties  therein,  eame 

o  *  meaniog  as 

The  definitions  of  a  motion  and  an  order  in  a  civil  ^^^ 
action  are  applicable  to  similar  acts  in  a  special  pro- 
ceeding. 


TITLE   I. 

OF  WRITS  OP  REVIEW,  MANDATE,  AND  PROHIBITION. 

Chapter  I.  Writ  of  review, 
n.   Wni  of  mandate. 
HE.   Writ  of  prohibition. 
IV.  Writs  of  revieWy  mandatCy  and  prohibition 

may  issue  and  be  heard  at  chambers. 
Y.  Rules  of  practice  and  appeals. 
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CHAPTER    L 


Writ  of 

review 

defined. 


WRIT   OF  REVIEW. 

Section  1067.  Writ  of  review  defined. 

1068.  When  and  by  what  Courts  granted. 

1069.  Application  for,  how  made. 

1070.  The  writ  to  be  directed  to  the  inferior  tribunal,  etc. 

1071.  Contents  of  the  writ. 

1072.  Proceedings  in  inferior  Court  may  be  stayed,  or  not 

1073.  Service  of  the  writ. 

1074.  The  review  under  the  writ,  extent  of. 

*         1075.  A  defective  return  of  the  writ   may  be  perfected. 
Hearing  and  judgment. 

1076.  Copy  of  judgment  must  be  sent  to  the  inferior  tribunal. 

1077.  Judgment  rolls. 

1067,     (§  455.)     The  writ  of  certiorari  must  here- 
after be  known  as  the  writ  of  review. 


When  and 
by  what 
Courts 
granted. 


1068.  (§  456.)  A  writ  of  review  may  be  granted 
by  any  Court,  except  a  Police  or  Justice's  Court,  when 
an  inferior  tribunal,  Board,  or  officer,  exercising  judi- 
cial functions,  has  exceeded  the  jurisdiction  of  such 
tribunal.  Board,  or  officer,  and  there  is  no  appeal,  nor, 
in  the  judgment  of  the  Court,  any  plain,  speedy,  and 
adequate  remedy. 


Appiica-  1069.     (§  457.)     The  application  must  be  made  on 

bow  made,  affidavit  by  the  party  beneficially  interested,  and  the 
Court  may  require  a  notice  of  the  application  to  be 
given  to  the  adverse  party,  or  may  grant  an  order  to 
show  cause  why  it  should  not  be  allowed,  or  may 
grant  the  writ  without  notice. 


The  writ  to 
be  directed 
to  the 
inferior 
tribunal, 
etc 


1070.  (§  458.)  The  writ  may  be  directed  to  the 
inferior  tribunal.  Board,  or  officer,  or  to  any  other  per- 
son having  the  custody  of  the  record  or  proceedings  to 
be  certified.  When  directed  to  a  tribunal,  the  Clerk, 
if  there  be  one,  must  return  the  writ  with  the  tran- 
script required. 
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1 07 1 .     (§  459.)    The  writ  of  review  must  command  Contento  of 

^^  '  the  writ 

the  party  to  whom  it  is  directed  to  certify  fully  to  the 
Court  issuing  the  writ,  at  a  specified  time  and  place,  a 
transcript  of  the  record  and  proceedings  (describing 
or  referring  to  them  with  convenient  certainty),  that 
the  same  may  be  reviewed  by  the  Court;  and  requir- 
ing the  party,  in  the  meantime,  to  desist  from  further 
proceedings  in  the  matter  to  be  reviewed. 

107J3.     (§  460.)     K  a  stay  of  proceedings  be  not  pvjjd- 
intended,  the  words  requiring  the  stay  must  be  omit-  ^Srtmay 
ted  from  the  writ;    these  words  may  be  inserted  or  $?jStf^' 
omitted,  in  the  sound  discretion  of  the  Court,  but  if 
omitted,  the  power  of  the  inferior  Court  or  officer  is 
not  suspended  or  the  proceedings  stayed. 

1073.  (§  461.)     The  writ  must  be  served  in  the  service  of 

^  '  the  writ. 

same  manner  as  a  summons  in  civil  action,  except  when 
otherwise  expressly  directed  by  the  Court. 

1074.  (§  462.)     The  review  upon  this  writ  cannot  The  review 

^  '  ^  under  the 

be  extended  further  than  to  determine  whether  the  jrit.  extent 
inferior  tribunal.  Board,  or  officer  has  regularly  pur- 
sued the  authority  of  such  tribunal.  Board,  or  officer. 

1076.     (§  463.)     If  the  return  of  the  writ  be  defect-  a  defeotive 

^  '  return  of 

1  ve,  the  Court  may  order  a  further  return  to  be  made.  JJ»  ^^^ 
When  a  full  return  has  been  made,  the  Court  must  p®^*'**^- 
hear  the  parties,  or  such  of  them  as  may  attend  for 
that  purpose,  and  may  thereupon  give  judgment,  either  Hwudng 
affirming  or  annulling,  or  modifying  the  proceedings  ittd«m«nt 
below. 

1076.     (§  464.)     A  copy  of  the  judgment,  signed  cw)yofth# 
by  the   Clerk,  must  be  transmitted  to  the  inferior  miwtbe^ 

.  sent  to  the 

tnbunal.  Board,  or  officer  having  the  custody  of  the  ^^JJ^l 
record  or  proceeding  certified  up. 

37* 
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1077.  (§  465.)  A  copy  oi  the  jadgment,  signed 
by  the  Clerk,  entered  npon  or  attached  to  the  writ 
and  retom,  constitnte  the  judgment  roll. 


CHAPTER  n. 


Masdato 
defined. 


When  and 
br  what 
Court 
isnied. 


WRIT  OF  MANDATE, 

SxcnoH  1064.  Mandate  defined. 

1065.  When  and  by  what  Court  issued. 

1066.  Writ,  when  and  upon  what  to  issue. 

1067.  Must  be  either  alternative  or  peremptoiy.    Substance. 
1066.  If  the  application  be  without  notice,  the  altematiTe 

writ  may  issue;  otherwise,  the  peremptory.    Notice 
and  deikult. 
1069.  The  adverse  party  may  answer  under  oath. 

1090.  If  an  essential  question  of  &ct  is  raised,  the  Cooit 

may  order  a  jury  trial. 

1091.  The  applicant  may  demur  to  the  answer,  or  counter^ 

vail  it  by  proof. 

1092.  Motion  for  new  trial,  where  made. 

1093.  The  Clerk  must  transmit  the  verdict  to  the  Court 

where  the  motion  Is  pending,  after  which  the  hear- 
ing shall  be  had  on  motion. 

1094.  If  no  answer  be  made,  or  if  the  answer  raise  no 

material  issue  of  &ct,  the  hearing^  must  be  before 
the  Court. 

1095.  If  the  applicant  succeed,  he  may  have  damages,  costs, 

and  a  peremptory  mandate. 

1096.  Service  of  the  writ. 

1097.  Penalty  for  disobedience  to  the  wriL 

1084.  (§  466.)  The  writ  of  mandamus  most  here- 
after be  designated  the  writ  of  mandate. 

1086.  (§  467.)  It  may  be  issued  by  any  Coort, 
except  a  Justice's  or  Police  Court,  to  any  inferior 
tribunal,  corporation,  Board,  or  person,  to  compel  the 
performance  of  an  act  which  the  law  specially  enjoins, 
as  a  duty  resulting  from  an  office,  trust,  or  station;  or 
to  compel  the  admission  of  a  party  to  the  use  and 
enjoyment  of  a  right  or  office  to  which  he  is  entitled. 
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and  from  which  he  is  unlawfully  precluded  by  such 
inferior  tribunal,  corporation,  Board,  or  person. 

1086.  (§468.)     The  writ  must  be  issued  in  all  Writ,  when 

\^  /  and  upon 

cases  where  there  is  not  a  plain,  speedy,  and  adequate  J^SJ.*** 
remedy,  in  the  ordinary  com^se  of  law.    It  must  be 
issued  upon  affidavit,  on  the  application  of  the  party 
beneficially  interested. 

1087.  (§  469.)  The  writ  may  be  either  alternar  ^^^^ 
tive  or  peremptory.  The  alternative  writ  must  state  ^pSSSp? 
generally  the  allegation  against  the  party  to  whom  it  ^^' 

is  directed,  and  command  such  party,  immediately 
after  the  receipt  of  the  writ,  or  at  some  other  speci- 
fied time,  to  do  the  act  required  to  be  performed,  or 
to  show  cause  before  the  Court,  at  a  specified  time 
and  place,  why  he  has  not  done  so.  The  peremptory 
writ  must  be  in  a  similar  form,  except  that  the  words 
requiring  the  party  to  show  cause  why  he  has  not 
done  as  commanded  must  be  omitted,  and  a  return 
day  inserted. 

1088.  (§  470.)    When  the  application  to  the  Court  if  tho 

is  made  without  notice  to  the  adverse  party,  and  the  bewithoat 

notice,  the 

writ  be  allowed,  the  alternative  must  be  first  issued;  J^/^'^® 

but  if  the  application  be  upon  due  notice,  and  the  OT^e,**Se 

writ  be  allowed,  the  peremptory  may  be  issued  in  the  p®^®™^*®'^ 
first  instance.    The  notice  of  the  application,  when 

given,  must  be  at  least  ten  days.    The  writ  cannot  be  Notice  and 
granted  by  default.    The  case  must  be  heard  by  the 
Court,  whether  the  adverse  party  appear  or  not. 

1089.  (§  471.)     On  the  return  of  the  alternative,  Thead- 

,  yewe  party 

or  the  day  on  which  the  application  for  the  writ  is  mvanaww 

•/  rr  ^  under  oath. 

noticed,  the  party  on  whom  the  writ  or  notice  has 
been  served  may  show  cause  by  answer,  under  oath, 
made  in  the  same  manner  as  an  answer  to  a  complaint 
in  a  civil  action. 
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If  an.  1090.     (§  472.)     If  an  answer  be  made,  which 

essential  ^  ' 

of  SSTis  ^is®s  ^  question  as  to  a  matter  of  fact  essential  to  the 
SSrtw  detennination  of  the  motion,  and  aflEecting  the  sub- 
jwtiiaL  stantial  rights  of  the  parties,  and  upon  the  supposed 
truth  of  the  allegation  of  which  the  application  for  the 
writ  is  based,  the  Court  may,  in  its  discretion,  order 
the  question  to  be  tried  before  a  jury,  and  postpone  the' 
argument  until  such  trial  can  be  had,  and  the  verdict 
certij&ed  to  the  Court.  The  question  to  be  tried  must 
be  distinctly  stated  in  the  order  for  trial,  and  the 
county  must  be  designated  in  which  the  same  shall  be 
had.  The  order  may  also  direct  the  jury  to  assess  any 
damages  which  the  applicant  may  have  sustained,  in 
case  they  find  for  him. 

The  1091.     (§  473.)     On  the  trial,  the  applicant  is  not 

applicant  \*  /  '  srr 

mi^ demur  precluded  by  the  answer  firom  any  valid  objection  to 
TOuntervii  ^*®  Sufficiency,  and  may  countervail  it  by  proof  either 
It  by  proof,  j^^  <jirect  denial  or  by  way  of  avoidance. 

Motion  for        1092.     The  motiou  for  new  trial  must  be  made  in 

new  trial 

where    '    the  Court  in  which  the  issue  of  fact  is  tried. 

made. 

The  Clerk  1093.  (§  475.)  K  no  notice  of  a  motion  for  a  new 
transmit      trial  be  givcu,  or  if  given,  the  motion  be  denied,  the 

the  yerdiot  o  o 

wh^re^e**  Clerk,  within  five  days  after  rendition  of  the  verdict 
^ndin»f  ^^  denial  of  the  motion,  must  transmit  to  the  Court  in 
th^hearing  which  the  application  for  the  writ  is  pending,  a  certi- 
hadon        fied  copv  of  the  verdict  attached  to  the  order  of  trial; 

motion. 

after  which  either  party  may  bring  on  the  argument 
of  the  applicatioD,  upon  reasonable  notice  to  the 
adverse  party. 

Ms^werbe  1094.  (§  476.)  If  no  answer  be  made,  the  case 
Seimswer  must  be  heard  on  the  papers  of  the  applicant.    K  an 

raise  no  _  t         -i  .   ^     -i  .  •  i. 

material      auswcr  be  made  which  does  not  raise  a  question  sucn 

issue  of  ^ 

hwtog  ^  ^^  mentioned  in  Section  1088,  but  only  such  matters 
SSSreUio    ^  ^^y  ^^  explained  or  avoided  by  a  reply,  the  Court 

Court. 
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may,  in  its  discretion,  grant  time  for  replying.  If  the 
answer,  or  answer  and  reply,  raise  only  questions  of 
law,  or  put  in  issue  immaterial  statements,  not  aflfect- 
ing  the  substantial  rights  of  the  parties,  the  Court 
must  proceed  to  hear,  or  fix  a  day  for  hearing,  the 
argument  of  the  case. 

1095.    (§  477.)    If  judgment  be  given  for  the  appli-  JJ*^^^ 
cant,  he  may  recover  the  damages  which  he  has  su&-  mS^SaVo  * 
tained,  as  found  by  the  jury,  or  as  may  be  determined  ^uuMd a 
by  the  Court  or  referee,  upon  a  reference  to  be  ordered,  mandate, 
together  with  costs;   and  for  such  damages  and  costs 
an  execution  may  issue;   and  a  peremptory  mandate 
must  also  be  awarded  without  delay. 

1006.     (§  478.)     The  writ  must  be  served  in  the  Service  of 

^^  '  the  writ. 

same  manner  as  a  summons  in  a  civil  action,  except 
when  otherwise  expressly  directed  by  order  of  the 
Court.  Service  upon  a  majority  of  the  members  of 
any  Board  or  body,  is  service  upon  the  Board  or  body, 
whether  at  the  time  of  the  service  the  Board  or  body 
was  in  session  or  not. 

1097.     (§  479.)     When  a  peremptory  mandate  has  Penalty  for 
been  issued  and  directed  to  any  inferior  tribunal,  cor-  dienoo 

•^  '  to  the  writ. 

poration.  Board,  or  person,  if  it  appear  to  the  Court 
that  any  member  of  such  tribunal,  corporation,  or 
Board,  or  such  person  upon  whom  the  writ  has  been 
personally  served,  has,  without  just  excuse,  refused 
or  neglected  to  obey  the  same,  the  Court  may,  upon 
motion,  impose  a  fine  not  exceeding  one  thousand  dol- 
lars. In  case  of  persistence  in  a  refusal  of  obedience, 
the  Court  may  order  the  party  to  be  imprisoned  for  a 
period  not  exceeding  three  months,  and  may  make  any 
orders  necessary  and  proper  for  the  complete  enforce- 
ment of  the  writ.  K  a  fine  be  imposed  upon  a  Judge 
or  oflicer  who  draws  a  salary  from  the  State  or  county, 
a  certified  copy  of  the  order  must  be  forwarded  to  the 


294  Code  op  Civil  Peocedurk. 

Controller,  or  County  Treasurer,  as  the  case  may  be, 
and  the  amount  thereof  may  be  retained  from  the  sal- 
iwy  of  such  Judge  or  officer. 


CHAPTER  ni. 


WRIT   OF   PROHIBITION. 


Section  1102.  Prohibition  defined. 

1103.  Where  and  when  issued. 

1104.  Writ  may  be  alternative  or  peremptory.    Form  of- 

1105.  Certain  provisions  of  the  preceding  Chapter  applicable. 

Prohibition  1102.  The  writ  of  prohibition  is  the  counterpart 
of  the  writ  of  mandate.  It  arrests  the  proceedings  of 
any  tribunal,  corporation,  Board,  or  person,  when  such 
proceedings  are  without  or  in  excess  of  the  jurisdiction 
of  such  tribunal,  corporation.  Board,  or  person. 

Where  and       11 03.    It  may  be  issued  by  any  Court  except  Police  . 

iflsaed.  or  Justicc's  Courts,  to  an  inferior  tribunal,  or  to  a  cor- 
poration, Board,  or  person,  in  all  cases  where  there  is 
not  a  plain,  speedy,  and  adequate  remedy  in  the  ordi- 
nary course  of  law.  It  is  issued  upon  affidavit,  on  the 
application  of  the  person  beneficially  interested. 

Writmiy  1 104.  The  writ  must  be  either  alteniative  or  pei^ 
tiveorpoi^.  emptory.  The  alternative  writ  must  state  generally 
the  allegation  against  the  party  to  whom  it  is  directed, 
and  command  such  party  to  desist  or  refrain  from 
further  proceedings  in  the  action  or  matter  specified 
*  therein,  until  the  further  order  of  the  Court  from  which 
it  is  issued,  and  to  show  cause  before  such  Court,  at  a 
specified  time  and  place,  why  such  party  should  not  be 
absolutely  restrained  from  any  further  proceedings  in 
such  action  or  matter.  The  peremptory  writ  must  be 
in  a  similar  form,  except  that  the  words  requiring  the 
party  to  show  cause  why  he  should  not  be  absolutely 
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restrained,  etc.,  mast  be  omitted  and  a  return  day 
inserted. 

1105.    The  provisions  of  the  preceding  Chapter,  Certain 

except  of  the  first  four  sections  thereof  S'Pply  ^  this  ®J^^. 

proceeding.  |3s£L 


CHAPTER  IV. 

WRITS  OF  RBVIBW,  MANDATE,  AND  PROHIBITION  MAT  ISSUE 

AND  BB  HEARD  AT  CHAMBERS. 

Sscnos  1106.  Writs  of  review,  mandate,  and  prohibition  may  issue 

and  be  heard  at  chambers. 

1108.    (§  658.)    "Writs  of  review,  mandate,  and  Writs  of 
prohibition  may  be  issued  by  any  three  of  the  Jus-  mandate, 
tices  of  the  Supreme  Court,  or  by  any  District  or  gSJJi^Se'* 
County  Judge,  in  vacation,  and  may,  in  the  discretion  Seid^t 
of  the  Justices  or  Judge  issuing  the  writ,  be  made  ^  *™ 
returnable  and  a  hearing  thereon  be  had  in  vacation. 


CHAPTER  V. 

RULES  OF  PRACTICE  AND  APPEALS. 

Section  1109.  Certain  provisions  of  Part  II  applicable. 
1110.  Same. 

1 100.    Except  as  otherwise  provided  in  this  Title,  certain 

provisioiii 

the  provisions  of  Part  11  of  this  Code  are  applicable  of  ^  ii 
to  and  constitute  the  rules  of  practice  in  the  proceed- 
ings mentioned  in  this  Title. 

1110.    The  provisions  of  Part  IE  of  this  Code  rela-  Same, 
tive  to  new  trials  and  appeals,  except  in  so  &r  as  they 
are  inconsistent  with  the  provisions  of  this  Title,  apply 
to  the  proceedings  mentioned  in  this  Title. 
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TITLE    II. 


OP  CONTESTING  CERTAIN  ELECTIONS. 


and 

groonds 
of  •ontaet. 


Section  1111. 
1112. 

1113. 
1114. 
1115. 
1116. 


1117. 

1118. 
1119. 
1120. 
1121. 
1122. 
1123. 
1124. 
1125. 
1126. 
1127. 


Who  may  contest,  and  glands  of  contest. 

Irregularity  and  improper  conduct  of  Judges,  when  to 
annul  elections. 

When  not  to. 

Illegal  votes,  when  not  to  vitiate  election. 

Proceedings  on  contest. 

Statement  of  cause  of  contest.  When  based  on  recep- 
tion of  illegal  votes,  contestant  to  deliver  to  respond- 
ent a  list  of  votes  claimed  to  be  illegal. 

Statement  of  cause  of  contest;  want  of  form  not  to 
vitiate. 

County  Judge  to  hold  special  term  for  trial  of  contest. 

Clerk  to  issue  citation  to  respondent. 

Witnesses;  attendance  of,  how  enforced. 

Power  of  Court.    Adjournment  of  Court. 

Bules  to  govern  Court  in  trial  of  contest. 

Court  may  declare  who  was  elected. 

Fees  of  officers  and  witnesses. 

Costs. 

Appeal. 

When  election  void  and  office  vacant. 


1111.  Any  elector  of  the  couoty  may  contest  the 
right  o£  any  person  declared  elected  to  an  office  to  be 
exercised  in  and  for  such  county;  and,  also,  any  elec- 
tor of  a  township  may  contest  the  right  of  any  person 
declared  elected  to  any  office  in  and  for  such  township, 
for  any  of  the  following  causes: 

1.  For  malconduct  on  the  part  of  the  Board  of 
Judges,  or  any  member  thereof; 

2.  "When  the  person  whose  right  to  the  office  is  con- 
tested was  not,  at  the  time  of  the  election,  eligible  to 
such  pffice; 

3.  When  the  person  whose  right  is  contested  has 
given  to  any  elector  or  Inspector,  Judge,  or  Clerk  of 
the  election,  any  bribe  or  reward,  or  has  offered  any 
such  bribe  or  reward  for  the  purpose  of  procuring  his 
election,  or  has  committed  any  other  offense  against 
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the  elective  franchise  defined  in  Title  IV,  Part  I  of 
The  Penal  Code; 

4.  On  acconnt  of  illegal  votes. 

1112.  No  irregularity  or  improper  conduct  in  the  irregu- 
proceedings  of  the  Judges,  or  any  of  them,  is  such  J.™n^|SJf  ^f 
malconduct  as  avoids  an  election,  unless  the  irreffu-  ihlS^ 
larily  or  improper  conduct  is  suci  as  to  procure  fhe  ^SL 
person  whose  right  to  the  office  is  contested  to  be 
declared  elected  when  he  had  not  received  the  highest 
number  of  legal  votes. 

1113.  When  any  election  held  for  an  office  exer-  whonnot 
cised  in  and  for  a  county  is  contested  on  account  of 

any  malconduct  on  the  part  of  the  Board  of  Judges  of 
any  township  election,  or  any  member  thereof,  the 
election  cannot  be  annulled  and  set  aside  upon  any 
proof  thereof,  unless  the  rejection  of  the  vote  of  such 
township,  or  townships,  would  change  the  result  as  to 
such  office  in  the  remaining  vote  of  the  county. 

1114.  JSTothinfi:  in  the  fourth  eround  of  *  contest,  illegal 

^  °  '    votes,  when 

specified  in  Section  1111,  is  to  be  so  construed  as  to  ^^^^ 
authorize  an  election  to  be  set  aside  on  account  of  ®^®^<>'>- 
illegal  votes,  unless  it  appear  that  a  number  of  illegal 
votes  has  been  given  to  the  person  whose  right  to  the 
office  is  contested,  which,  if  taken  from  him,  would 
reduce  the  number  of  his  legal  votes  below  the  num- 
ber of  votes  given  to  some  other  person  for  the  same 
office,  after  deducting  therefrom  the  illegal  votes 
which  may  be  shown  to  have  been  given  to  such  other 
person. 

1115.  When  an  elector  contests  the  right  of  any  Proceod- 

ings  on 

person  declared  elected  to  such  office,  he  must,  within  contest 
forty  days  after  the  return  day  of  the  election,  file  with 
the  County  Clerk  a  written  statement,  setting  forth 
specifically: 

38* 
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Samei 


Btatement 
of  cause 
of  contoBt 


When 
based  on 
reception 
of  illegal 
votes, 
contestant 
to  deliver 
to  respond- 
ent a  list 
of  votes 
claimed  to 
bo  illegal. 


Statement 
of  cause 
of  contest. 
Want  of 
form  not 
to  vitiate. 


County 
Judge 
to  hold 
special 
term  for 
trial  of 
contest. 


1 
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1.  The  name  of  the  party  contesting  such  election, 
and  that  he  is  an  elector  of  the  district,  county,  or 
township,  as  the  case  may  be,  in  which  such  election 
was  held; 

2.  The  name  of  the  person  whose  right  to  the  office 
is  contested; 

8.  The  office; 

4.  The  particular  grounds  of  such  contest; 
— Which  statement  must  be  verified  by  the  affidavit 
of  the  contesting  party  that  the  matters  and  things 
therein  contained  are  true. 

1116.  When  the  reception  of  illegal  votes  is 
alleged  as  a  cause  of  contest,  it  is  sufficient  to  state 
generally,  that  in  one  or  more  specified  townships 
illegal  votes  were  given  to  the  person  whose  election 
is  contested,  which,  if  taken  from  him,  will  reduce  the 
number  of  his  legal  votes  below  the  number  of  legal 
votes  given  to  some  other  person  for  the  same  office; 
but  no  testimony  can  be  received  of  any  illegal  votes, 
unless  the  party  contesting  such  election  deliver  to  the 
opposite  party,  at  least  three  days  before  such  trial,  a 
written  list  of  the  number  of  illegal  votes,  and  by 
whom  given,  which  he  intends  to  prove  on  such  trial; 
and  no  testimony  can  be  received  of  any  illegal  votes 
except  such  as  are  specified  in  such  list. 

1117.  No  statement  of  the  grounds  of  contest  will 
be  rejected,  nor  the  proceedings  dismissed  by  any  Court 
for  want  of  form,  if  the  grounds  of  contest  are  alleged 
with  such  certainty  as  will  advise  the  defendant  of  the 
particular  proceeding  or  cause  for  which  such  election 
is  contested. 

1118.  Upon  the  statement  being  filed,  the  County 
Clerk  must  inform  the  Judge  of  the  County  Court, 
who  must  give  notice  and  order  a  special  term  of  Court 
to  be  held  at  the  Court  House  of  the  proper  county. 
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on  some  day  to  be  named  by  him,  not  less  than  ten 
nor  more  than  twenty  days  from  the  date  of  such 
notice,  to  hear  and  determine  such  contested  election. 

1110.    The  Clerk  must  also,  at  the  same  time,  issue  cierk  to 
a  citation  for  the  person  whose  riffht  to  the  office  is  con-  citation  to 

^  ^  respoDdent. 

tested,  to  appear  at  the  time  and  place  specified  in  the 
notice,  which  citation  must  be  delivered  to  the  Sheriff 
and  be  served  upon  the  party  in  person,  or,  if  he  can- 
not be  found,  by  leaving  a  copy  thereof  at  the  house 
where  he  last  resided. 

1 120.  The  Clerk  must  issue  subpoenas  for  witnesses  witnesses, 

n     •  f  1  .   -1  1  -1  attendance 

at  the  request  of  either  party,  which  must  be  served  as  ^yj^^ 
other  subpoenas;  and  the  County  Court  has  full  power 
to  issue  attachments  to  compel  the  attendance  of  wit- 
nesses who  have  been  subpoenaed  to  attend. 

1121.  The  Court  must  meet  at  the  time  and  place  Power  of 

-,      .  Court 

designated,  to  determine  such  contested  electiou,  and 
shall  have  all  the  powers  necessary  to  the  determina- 
tion thereof.  It  may  adjourn  from  day  to  day  until 
such  trial  is  ended,  and  may  also  continue  the  trial,  AdUoorr- 

'  "^  '    mentof 

before  its  commencement,  for  any  time  not  exceediug  court 
twenty  days,  for  good  cause  shown  by  either  party 
upon  affidavit,  at  the  costs  of  the  party  applying  for 
such  continuance. 

1122.  The  Court  must  be  governed,  in  the  trial  Roles  to 

.  govern 

and  determination  of  such  contested  election,  by  the  ^^^ij^ 

'      •'  trial  of 

rules  of  law  and  evidence  governing  the  determination  co"**"*- 
of  questions  of  law  and  fitct,  so  fitr  as  the  same  may  be 
applicable;  and  may  dismiss  the  proceedings  if  the 
statement  of  the  cause  or  causes  of  the  contest  is  suffi- 
cient, or  for  want  of  prosecution.  After  hearing  the 
proofs  and  allegations  of  the  parties,  the  Court  must 
pronounce  judgment  in  the  premises,  either  confirm- 
ing or  annulling  and  setting  aside  such  election. 
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Court  may  1 123.  If  in  any  such  case  it  appears  that  another 
^eotS"      person  than  the  one  returned  has  the  highest  number 

of  legal  votes,  the  Court  must  declare  such  person 

elected. 

Fees  of  11 24.    The  Clerk,  Sheriff,  and  witnesses  shall  re- 

officen  aod 

witneflsee.  ceivc,  respectively,  the  same  fees,  from  the  party 
against  whom  judgment  is  given,  as  are  allowed  for 
similar  services  in  the  District  Court. 

Costs.  1125.    K  the  proceedings  are  dismissed  for   in- 

sufficiency, or  want  of  prosecution,  or  the  election  is 
by  the  Court  confirmed,  judgment  must  be  rendered 
against  the  party  contesting  such  election,  for  costs,  in 
fitvor  of  the  party  whose  election  was  contested;  but 
if  the  election  is  annulled  and  set  aside,  judgment  for 
costs  must  be  rendered  against  the  party  whose  elec- 
tion was  contested,  in  favor  of  the  party  contesting  the 
same.  Primarily,  each  party  is  liable  for  the  costs 
created  by  himself,  to  the  officers  and  witnesses  en- 
titled  thereto,  which  may  be  collected  in  the  same 
manner  as  similar  costs  are  collected  in  the  District 
Court. 

AppeaL  1126.    Either  party,  aggrieved  by  the  judgment 

of  the  Court,  may  appeal  therefrom  to  the  Supreme 
Court,  as  in  other  cases  of  appeal  thereto  from  the 
County  Court. 

When  1127.    Whenever  an  election  is  annulled  or  set 

vddand  asido  by  the  judgment  of  the  County  Court,  and  ten 
vacant.        j^ys  havc  clapscd  and  no  appeal  has  been  taken,  the 

commission,  if  any  has  issued,  is  void,  and  the  office 

vacant. 
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TITLE  III. 

OF  SUMMAEY  PROCEEDINGS. 

Chapter  I.  Confession  of  judrpneni  imihout  action. 
n.  Submitting  a  controversy  loithout  aotion, 
m.  Discharge  of  persons  imprisoned  on  civil 

process. 
IV.  Summary  proceedings  for  obtaining  pos- 
session of  real  property  in  certain  cases. 


CHAPTER  I. 

CONFESSION   OP  JUDGMENT   WITHOUT   ACTION. 

Skctiok  1132.  Judgment  may  be  confessed  for  debt  due  or  contingent 

liability. 

1133.  Statement  in  writing  and  form  thereof. 

1134.  Filing  statement  and  entering  judgment. 

1135.  How,  in  Justices'  Courts. 

1 132.  (§  374.)     A  judgment  by  confession  may  be  Judgment 
entered  without  action,  either  for  money  du^  or  to  confeiwed 

•'  for  debt 

become  due,  or  to  secure  any  person  against  contingent  TOntingont 
liability  on  behalf  of  the  defendant,  or  both,  in  the  ^****"'y- 
manner  prescribed  by  this  Chapter.     Such  judgment 
may  be  entered  in  any  Court  having  jurisdiction  for 
like  ^mounts. 

1133.  (§  875.)     A  statement  in  writing  must  be  statement 
made,  signed  by  the  defendant,  and  verified  by  his  and  form 
oath,  to  the  following  effect: 

1.  It  must  authorize  the  entry  of  judgment  for  a 
specified  sum; 

2.  K  it  be  for  money  due,  or  to  become  due,  it  must 
state  concisely  the  facts  out  of  which  it  arose,  and  show 
that  the  sum  confessed  therefor  is  justly  due,  or  to  be- 
come due; 
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Filing 

statement 
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How,  in 

Justices' 

Courts. 
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8.  If  it  be  for  the  purpose  of  securing  the  plaintifi* 
against  a  contingent  liability,  it  must  state  concisely 
the  &cts  constituting  the  liability,  and  show  that  the 
sum  confessed  therefor  does  not  exceed  the  same. 

1 134.  (§  376.)  The  statement  must  be  filed  with 
the  Clerk  of  the  Court  in  which  the  judgment  is  to 
be  entered,  who  must  indorse  upon  it,  and  enter  in 
the  judgment  book,  a  judgment  of  such  Court  for  the 
amount  confessed,  with  ten  dollars  costs.  The  state- 
ment and  affidavit,  with  the  judgment  indorsed,  there- 
upbn  becomes  the  judgment  roll. 

1135.  In  a  Justice's  Court,  where  the  Court  has 
authority  to  enter  the  judgment,  the  statement  may 
be  filed  with  the  Justice,  who  must  thereupon  enter 
in  his  docket  a  judgment  of  his  Court  for  the  amount 
confessed,  with  three  dollars  costs.  K  a  transcript  of 
such  judgment  be  filed  with  the  County  Clerk,  a  copy 
of  the  statement  must  be  filed  with  it. 


Contro- 
versy, how 
submitted 
without 
motion. 


CHAPTER  n. 

SUBMITTING  A   CONTROVERSY  WITHOUT  ACTION. 

Section  1138.  Controversy,  how  submitted  without  action. 

1139.  Judgment  on,  as  in  other  cases,  but  without  costs  prior 

to  notice  of  trial. 

1140.  Judgment  may  be  enforced  or  appealed  from  as  in  an 

action. 

1 1 38.  (§  377.)  Parties  to  a  question  in  difterenee, 
which  might  be  the  subject  of  a  civil  action,  may, 
without  action,  agree  upon  a  case  contaiuing  the  facts 
upon  which  the  controverey  depends,  and  present  a 
submission  of  the  same  to  any  Court  which  would 
have  jurisdiction  if  an  action  had  been  brought;  but 
it  must  appear,  by  affidavit,  that  the  controversy  is 
real  and  the  proceedings  in  good  feith,  to  determine 
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the  rights  of  the  parties.  The  Court  must  thereupon 
hear  and  determine  the  case,  and  render  judgment 
thereon,  as  if  an  action  were  depending. 

1180.     (§  378.)     Judgment  must  be  entered  in  the  Judgment 

\  ^  ^  on,  88  in 

judgment  book  as  in  other  eases,  but  without  costs  for  JS  witKmt 

any  proceeding  prior  to  the  trial.    The  case,  the  sub-  JS'^Sm  ' 

mission,  and  a  copy  of  the  judgment  constitute  the  °'*^*'' 
judgment  roU.^ 

1140.  (§  379.)  The  judgment  may  be  enforced  Judgment 
in  the  same  manner  as  if  it  had  been  rendered  in  an  J**^^!^®' 
action,  and  is  in  the  same  manner  subject  to  appeal.      lnS>So^ 


CHAPTER  m. 

DISCHARGE  OF    PERSONS    IMPRISONED   ON    CIVIL    PROCESS. 

Section  1143.  Persons  confined  may  be  discharged. 

1144.  Notice  of  application. 

1145.  Service  of  notice. 

1146.  Examination  before  Judge. 

1147.  Interrogatories  may  be  in  writing. 

1148.  Oath  to  be  administered. 

1149.  Order  of  discharge. 

1150.  If  not  discharged,  prisoner  may  again  apply,  when. 

1151.  Discharge  final. 

1152.  Judgment  remains  in  force. 

1158.  Plaintiff  may  order  discharge  of  prisoner,  who  shall 
not  thereafter  be  liable  to  imprisonment  for  the  same 
cause  of  action. 

1154.  Plaintiff  to  advance  funds  for  support  of  prisoner. 

1143.  Any  person  confined  in  jail,  on  an  exeeu-  Pononu 
Hon  issued  on  a  judgment  rendered  in  a  civil  action,  ^lyu 
must  be  discharged  therefrom  upon  the  conditions  in 

this  Chapter  specified. 

1 144.  Such  person  must  cause  a  notice,  in  writing,  Notieoof 
to  be  given  to  the  plaintiff,  his  agent,  or  attorney,  that  SSn/^" 
at  a  certain  time  and  place  he  will  apply  to  the  Judge 
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Senrice  of 
notioe. 


Examinar 
tion  before 
Judge. 


Interroga- 
toriee  may 
be  in 
writing. 


Oath  to  be 

adminiii- 

tered. 


Order  of 
discharge. 


of  the  District  Court  of  the  county  in  which  such  per- 
son may  be  confined;  or,  in  case  of  his  absence  or  iD&- 
bility  to  act,  to  the  Judge  of  the  County  Court  of  the 
county  in  which  such  person  may  be  imprisoned,  for 
the  purpose  of  obtaining  a  discharge  from  his  impris- 
onment. • 

1 146.  Such  notice  must  be  served  upon  the  plain- 
tiff, his  agent,  or  attorney,  one  day  at  least  before  the 
hearing  of  the  application. 

1146.  At  the  time  and  place  specified  in  the 
notice,  such  person  must  be  taken  before  such  Judge, 
who  must  examine  him  under  oath  concerning  his 
estate  and  property  and  effects,  and  the  disposal  thereol^ 
and  his  abiUty  to  pay  the  judgment  for  which  he  is 
committed;  and  such  Judge  may  also  hear  any  other 
legal  and  pertinent  evidence  that  may  be  produced  by 
the  debtor  or  the  creditor. 

1147.  The  plaintiff  in  the  action  may,  upon  such 
examination,  propose  to  the  prisoner  any  interrogato- 
ries pertinent  to  the  inquiry,  and  they  must,  if  required 
by  him,  be  proposed  and  answered  in  writing,  and  the 
answer  must  be  signed  and  sworn  to  by  the  prisoner. 

1 148.  If,  upon  the  examination,  the  Judge  is  satis- 
fied that  the  prisoner  is  entitled  to  his  discharge,  he 
must  administer  to  him  the  following  oath,  to  wit;  "  I, 

,  do  solemnly  swear  that  I  have  not  any 

estate,  real  or  personal,  to  the  amount  of  fifty  dollars, 
except  such  as  is  by  law  exempted  from  being  taken 
in  execution;  and  that  I  have  not  any  other  estate  now 
conveyed  or  concealed,  or  in  any  way  disposed  o^  with 
design  to  secure  the  same  to  my  use,  or  to  hinder, 
delay,  or  defraud  my  creditors,  so  help  me  God." 

1149.  After  administering  the  oath,  the  Judge 
must  issue  an  order  that  the  prisoner  be  discharged 
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from  custody,  and  the  officer,  upon  the  service  of  such 
order,  must  discharge  the  prisoner  forthwith,  if  he  be 
imprisoned  for  no  other  cause. 

1150.  K  such  Judge  does  not  discharge  the  pris-  JJ^g*. 
oner,  he  may  apply  for  his  discharge  at  the  end  of  gj!?;2in' 
every  succeeding  ten  days,  in  the  same  manner  as  ^^ 
above  provided,  and  the  same  proceedings  must  there- 
upon be  had. 

1151.  The  prisoner,  after  being  so  discharged,  is  Dieehargo 
forever  exempted  from  arrest  or  imprisonment  for  the 

same  debt,  unless  he  be  convidted  of  having  willfully 
8wom  &lsely  upon  his  examination  before  the  Judge, 
or  in  taking  the  oath  before  prescribed. 

1152.  The  judgment  against  any  prisoner  who  is  Jndgmont 
discharged  remains  in  ftill  force  against  any  estate  force, 
which  may  then  or  at  any  time  afterward  belong  to 

him,  and  the  plaintiff  may  take  out  a  new  execution 
against  the  goods  and  estate  of  the  prisoner,  in  like 
manner  as  if  he  had  never  been  committed. 

1 153.  The  plaintiff  in  the  action  may  at  any  time  Plaintiff 

^  "  may  ordw 

order  the  prisoner  to  be  discharsced,  and  he  is  not  discharge 

*  o       7  of  pruooer, 

thereafter  liable  to  imprisonment  for  the  same  cause  not^theJei 

of  action.  lUble^eto. 

1154.  Whenever  a  person  is  committed  to  jail  on  Plaintiff  to 

advance 

an  execution  issued  on  a  iudffment  recovered  in  a  fandsfor 

*f      o  support  of 

civil  action,  the  creditor,  his  agent,  or  attorney  must  '»"«>'»®"^- 
advance  to  the  jailer,  on  such  commitment,  sufficient 
money  for  the  support  of  the  prisoner  for  one  week, 
and  must  make  the  like  advance  for  every  successive 
week  of  his  imprisonment;  and  in  case  of  &ilure  to 
do  so,  the  jailer  must  forthwith  discharge  such  pris- 
oner from  custody,  and  such  discharge  has  the  same 
effect  as  if  made  by  order  of  the  creditor. 

39* 
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CHAPTER  IV. 

SUMMARY    PROCEEDINGS    FOR    OBTAINING    POSSESSION    OF 
REAL  PROPERTY  IN  CERTAIN  CASES. 

SscnoK  1159.  Forcible  entry  defined. 

1160.  Forcible  detainer  defined. 

1161.  Unlawful  detainer  defined. 

1162.  Service  of  notice. 

1163.  County  Courts  have  jurisdiction. 

1164.  Parties  defendant. 

1165.  Parties  generally. 

1166.  Complaint.     Judge   to   fix   day   for   appearance  of 

defendant  and  summons. 

1167.  Summons,  form  and  service  of. 

1168.  Arrest. 

1169.  Judgment  by  default. 

1170.  Defendant  may  appear,  etc. 

1171.  Trial  by  juiy. 

1172.  Showing  required  of  plaintifiT  in  forcible  entiy  or 

detainer.    Of  defendant. 

1173.  Complaint  must  be  amended  in  certain  cases. 

1174.  Verdict  and  judgment. 

1176.  Verification  of  complaint  and  answer. 

1176.  EfiTect  of  an  appeal  upon  the  judgment. 

1177.  Rules  of  practice. 

1178.  Api)eals,  how  taken,  etc. 

Foidbie  1169.    Every  person  is  guilty  of  a  forcible  entry 

defined.       -^to  either: 

1.  By  breaking  open  doors,  windows,  or  other  parts 
of  a  house,  or  by  any  kind  of  violence  or  circum- 
stance of  terror  enters  upon  or  into  any  real  property; 
or, 

2.  Who,  after  entering  peaceably  upon  real  prop- 
erty, turns  out  by  force,  threats,  or  menacing  conduct, 
the  party  in  possession. 

Forcible  1 1 60.    E vcry  pcrsou  is  guilty  of  a  forcible  detainer 

defined.       y^YiQ  either: 

1.  By  force,  or  by  menaces  and  threats  of  violence, 
unlawfully  holds  and  keeps  the  possession  of  any  real 
property,  whether  the  same  was  acquired  peaceably 
or  otherwise;  or, 
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2.  Who,  in  the  night-time,  or  during  the  absence  Same. 
of  the  occupant  of  any  lands,  unlawfully  enters  upon 
real  property,  and  who,  after  demand  made  for  the 
surrender  thereof,  for  the  period  of  five  days,  refuses 
to  surrender  the  same  to  such  former  occupant. 

The  occupant  of  real  property,  within  the  meaning 
of  this  subdivision,  is  one  who,  within  five  days  pre- 
ceding such  unlawful  entry,  was  in  the  peaceable  and 
undisturbed  possession  of  such  lands. 

1161.  A  tenant  of  real  property,  for  a  term  less  Uniawfti 

^     ^       ^^  detainer 

than  life,  is  guilty  of  an  unlawful  detainer:  defined. 

1.  Where  he  continues  in  possession  of  the  property, 
or  any  part  thereof,  after  the  expiration  of  his  term, 
without  the  permission  of  the  landlord;  but  in  case  of 
a  tenancy  at  will  or  suiferance,  it  must  first  be  termi- 
nated by  notice,  as  prescribed  in  The  Civil  Code; 

2.  Where  he  continues  in  possession,  after  a  neglect 
or  feilure  to  perform  the  conditions  or  covenants  of  the 
lease  or  agreement  under  which  the  property  is  held, 
and  three  days  notice,  in  writing,  requiring  the  per- 
formance of  such  conditions  or  covenants,  or  the  pos- 
session of  the  property,  shall  have  been  served  upon 
him: 

3.  Where  he  continues  in  possession,  without  such 
permission,  after  default  in  the  payment  of  rent  pur- 
suant to  the  agreement  under  which  the  property  is 
held,  and  three  days  notice,  in  writing,  requiring  pay- 
ment of  the  rent  or  possession  of  the  property,  shall 
have  been  served  upon  him. 

1 162.  The  notices  required  by  the  preceding  sec-  SerTieeor 
tion  may  be  served,  either: 

1.  By  delivering  a  copy  to  the  defendant  person- 
ally; or, 

2.  If  he  be  absent  from  his  place  of  residence,  and 
£roni  his  usual  place  of  business,  by  leaving  a  copy 
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with  some  person  of  suitable  age  and  discretion  at 
either  place;  or, 

3.  If  such  place  of  residence  and  business  cannot 
be  ascertained,  or  a  person  of  suitable  age  or  discre- 
tion there  cannot  be  found,  then  by  aflBixing  a  copy  in 
a  conspicuous  place  on  the  property,  and  also  deliver- 
ing a  copy  to  a  person  there  residing,  if  such  person 
can  be  found. 

1 1 63.  The  County  Court  of  the  county  in  which 
the  property,  or  some  part  of  it,  is  situated,  has  juris- 
diction of  proceedings  under  this  Chapter. 

1164.  No  person  other  than  the  actual  occupants 
of  the  premises  are  necessary  parties  defendant  to 
these  proceedings,  nor  will  the  proceeding  abate  or 
plaintiflF  be  nonsuited  for  the  nonjoinder  of  any  per- 
sons who  might  or  should  have  been  made  parties 
defendant;  but  when  it  appears  that  any  of  the  par- 
ties served  with  process  or  appearing  in  the  proceed- 
ing are  guilty  of  the  offense  charged,  judgment  must 
be  rendered  against  the  persons  thus  found  guilty. 
And  in  case  a  married  woman  be  tenant  or  occupant, 
and  her  husband  is  not  a  resident  of  the  county  in 
which  the  premises  are  situated,  her  marriage  is  no 
defense;  but  in  case  her  husband  be  not  joined,  or 
unless  she  be  doing  business  as  a  sole  trader,  an  exe- 
cution issued  upon  a  judgment  against  her  can  only 
be  enforced  against  property  on  the  premises  at  the 
time  of  the  commencement  of  the  action. 

1165.  Except  as  provided  in  the  preceding  sec- 
tion, the  provisions  of  Part  11  of  this  Code,  relating 
to  parties  to  civil  actions,  are  applicable  to  this  pro- 
ceeding. 

1166.  The  plaintiff  must  present  to  the  County 
Judge  his  written  complaint,  setting  forth  therein  the 
fitcts  on  which  he  seeks  to  recover,  and  describe  the 
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premises  with  reasonable  certainty,  and  may  charge 
that  the  defendant  has  acted  fraudulently  in  making 
the  forcible  entry  or  detainer  (in  case  tiie  proceeding 
is  brought  for  either),  and  may  claim  such  damages 
therefor  as  he  may  deem  proper,  and  in  case  of  rent 
due  must  state  the  amount  thereof.    Upon  receiv-  Jn^to 

^  fix  day  for 

mg  the  complaint  the  Judge  must  fix  a  day  for  the  Jf^^J^?® 
appearance  of  the  defendant  in  such  action,  and  in-  S^JfoM. 
dorse  the  date  thus  fixed,  together  with  the  day  of 
the  presentation  of  the  complaint,  upon  it;  the  Judge 
must  also  direct  upon  the  complaint  that  the  sum- 
mons to  be  issued  thereupon  be  served  upon  the 
defendant  at  a  day  not  less  than  three  days  previous 
to  the  day  set  for  the  appearaivje  of  the  defendant, 
and  not  more  than  twenty  days  from  the  date  of  mak- 
ing the  order  fixing  the  return  day  of  the  summons. 

1 167.  The  complaint,  thus  indorsed,  must  be  filed  Summona, 

form  ftnd 

with  the  Clerk  of  the  County  Court,  and  the  Clerk  «ervioeofc 
must  forthwith  issue  the  summons.  It  must  state  the 
parties  to  the  proceeding,  the  Court  in  which  the 
same  is  brought,  the  nature  of  the  proceeding,  in  con-  ^ 
cise  terms,  and  the  relief  sought,  and  also  the  day 
fixed  for  the  appearance  of  the  defendant  therein,  and 
the  number  of  days  before  the  time  of  the  appear- 
ance that  the  same  is  to  be  served  on  the  defendant. 
It  must  notify  the  defendant  to  appear  and  answer 
within  the  time  designated  in  the  summons,  or  that 
the  relief  sought  will  be  taken  against  him.  The 
summons  must  be  directed  to  the  defendant,  and  must 
be  served  and  returned  in  the  same  manner  as  the 
summons  in  a  civil  action  is  served  and  returned. 

1168.  If  the  complaint  presented  establishes,  to  Arrest 
the  satis&ction  of  the  Judge,  fraud,  force,  or  violence 

in  the  entry  or  detainer,  and  that  the  possession  held 
is  unlawful,  he  may  make  an  order  for  the  arrest  of  the 
defendant. 
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—         1169.    If,  at  the  time  appointed,  the  defendant  do 

OlftlUba 

not  appear  and  defend,  the  Court  must  enter  his  default 
and  render  judgment  in  favor  of  the  plaintiff  as  prayed 
for  in  the  complaint. 

Defendaat        1170.     On  or  before  the  day  fixed  for  his  appear- 

may  •^  ** 

appear,  etc  ancc,  the  defendant  may  appear  and  answer  or  demur. 


Trial  by 
juiy- 


Bhowioff 
red  of 


requiri 


,  1171.  Whenever  an  issue  of  fact  is  presented  by 
the  pleadings,  if  either  party  demand  it,  a  jury  must 
be  summoned  to  try  the  issue.  The  jury  must  be 
summoned  and  formed  as  in  Justices*  Courts,  and  the 
provisions  of  this  (])ode,  respecting  trials  by  jury  in 
Justices'  Courts,  apply  to  trials  by  jury  under  this 
Chapter. 

1 172.     On  the  trial  of  any  proceeding  for  any  forci- 
ForofiSF.^   ble  entry  or  forcible  detainer,  the  plaintiff  shall  only 
detiLer.      ^^  required  to  show,  in  addition  to  the  forcible  entry 
or  forcible  detainer  complained  of,  that  he  was  peace- 
ably in  the  actual  possession  at  the  time  of  the  forci- 
ble entry,  or  was  entitled  to  the  possession  at  the  time 
Of  defend-    of  the  forcible  detainer.    The  defendant  may  show  in 

ant  "^ 

his  defense  that  he  or  his  ancestors,  or  those  whose 
interest  in  such  premises  he  claims,  have  been  in  the 
quiet  possession  thereof  for  the  space  of  one  whole 
year  together  next  before  the  commencement  of  the 
proceedings,  and  that  his  interest  therein  is  not  then 
,  ended  or  determined;  and  such  showing  is  a  bar  to  the 
proceedings. 


Complaint 
must  be 
amended 
in  certain 
cases. 


1173.  When,  upon  the  trial  of  any  proceeding 
under  this  Chapter,  it  appears  firom  the  evidence  that 
the  defendant  has  been  guilty  of  either  a  forcible  entry 
or  a  forcible  detainer,  and  other  than  the  offense 
charged  in  the  complaint,  the  Judge  must  order  that 
such  complaint  be  forthwith  amended  to  conform  to 
such  proofe.  Such  amendment  must  be  without  any 
imposition  of  terms.    No  continuance  must  be  per- 


Code  op  Civil  Procedure.  811 

mitted  upon  account  of  such  amendment,  unless  the 
defendant,  by  affidavit  filed,  shows  to  the  satis&ction 
of  the  Court  good  cause  therefor. 

11 74.  K,  upon  the  trial,  the  verdict  of  the  jury  or  Verdict 
the  finding  of  the  Court  is  in  fiivor  of  the  plaintiff*  and  iatoi«nt. 
against  defendant,  the  Clerk  must  thereupon  enter 
judgment  for  the  restitution  of  the  premises.    The 

jury,  or  the  Court,  in  case  the  proceeding  is  tried  with- 
out jury,  must  also  assess  the  damages  occasioned  to 
the  plaintiff'  by  the  forcible  entry  or  detainer,  or  in 
case  of  rent  unpaid,  the  amount  of  rent  then  due,  and 
thereupon  judgment  against  the  defendant  for  three 
times  the  amount  of  such  damages  or  rent,  as  the  case 
may  be,  so  found  or  assessed,  must  be  entered. 

Verifica- 
tion of 

1 175.  The  complaint  and  answer  must  be  verified.  JSg'*^*^* 

answer. 

1 176.  An  appeal  taken  by  the  defendant  does  not  Effect  of 

an  appeal 

stay  proceedings  upon  the  judgment  unless  the  County  f^^K 
Judge  so  directs. 

1 1 77.  Except  as  otherwise  provided  in  this  Chapter  Rnies  of 
the  provisions  of  Part  11  9f  this  Code  are  applicable 

to,  and  constitute  the  rules  of  practice  in  the  proceed- 
ings mentioned  in  this  Chapter. 

1178.  The  provisions  of  Part  II  of  this  Code,  rela-  Appeato.' 

.   i  ,  T  .  /.I  now  taken, 

tive  to  new  trials  and  appeals,  except  m  so  fiir  as  they  «*«• 
are  inconsistent  with  the  provisions  of  this  Chapter, 
apply  to  the  proceedings  mentioned  in  this  Chapter. 
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TITLE   IV. 

OP  THE  BNPORCEMENT  OF  LIENS. 

Chapter    I.  Liens  in  general. 

n.  Liens  of  mechanics  and  others  upon 

real  property, 
m.  Certain  liens  for  salaries  and  wages. 


CHAPTER  I. 

LIENS  IN   QENBRAL. 
SxonoN  1180.  Definition  of  lien. 

BflAnitioB  1180.  A  lien  is  a  charge  imposed  upon  specific 
property,  by  which  it  is  made  security  for  the  per- 
formance of  an  act. 


CHAPTER  n. 

LIENS  OF  VBCHANICS  AND  OTHERS  UPON  REAL  PROPERTY. 

SECnon  1183.  What  laborers,  contractors,  etc.,  may  have  liens  upon. 

1184.  Liens  for  grading  and  filllbg  lots  and  streets. 

1185.  What  interest  in  the  land  subject  to  the  lien. 

1186.  Effect  of  liens. 

1187.  Claim  of  lien  to  be  filed  in  Recorder's  office. 

1188.  Liens  upon  two  or  more  pieces  of  property.    Amount 

due  from  each  to  be  designated. 

1189.  Claim  to  be  recorded.    Fees  of  Recorder. 

1190.  Time  of  continuance  of  lien. 

1191.  Service  of  summons  by  publication. 

1192.  Sub-contractors;  who  are,  and  when  paid  out  of  pro- 

ceeds of  sale. 

1193.  Costs. 

1194.  Court  to  declare  rank  of  liens. 

1195.  Execution  for  deficit. 

1196.  Actions  for  separate  liens  may  be  joined,  when  and 

how. 
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SxcTioir  1197.  Lien  does  not  impair  right  to  proceed  for  recovery  of 

the  debt. 
1196.  Bules  of  practice. 
1199.  New  trials  and  appeals. 

1 183.  Every  person  performing  labor  upon,  or  fur-  what 

i&oororSf 

nisQinfic  materials  to  be  used  in  the  construction,  altera  oontrap- 

o  '  tora,  etc., 

ation,  or  repair  of  any  mining  claim,  building,  whar^  u©m  upon 
bridge,  ditch,  flume,  tunnel,  fence,  machinery,  rail- 
road, wagon  road,  aqueduct  to  create  hydraulic  power, 
or  any  other  structure,  or  who  performs  labor  in  any 
mining  claim,  has  a  lien  upon  the  same  for  the  work 
or  labor  done  or  materials  fiimished  by  each  respect- 
ively, whether  done  or  furnished  at  the  instance  of 
the  owner  of  the  building  or  other  improvement,  or 
his  agent,  but  the  aggregate  amount  of  such  liens 
must  not  exceed  the  amount  which  the  owner  would 
be  otherwise  liable  to  pay. 

1184.  Any  person  who,  at  the  request  of  the  Liens  for 
owner  of  any  lot  in  any  incorporated  city  or  town,  andfiiimg 
grades,  fills  in,  or  otherwise  improves  the  same,  or  the  ^^ 
street  in  front  of  or  adjoining  the  same,  has  a  lien 

upon  such  lot  for  his  work  done  and  materials  fur- 
nished. 

1185.  The  land  upon  which  any  building,  improve-  what 

interest  in 

ment,  or  structure  is  constructed,  together  with  a  con-  the  land 
venient  space  about  the  same,  or  so  much  as  may  be  the  lien. 
required  for  the  convenient  use  and  occupation  thereof, 
is  also  subject  to  the  liens,  if,  at  the  time  the  work 
was  commenced  or  the  materials  for  the  same  had 
commenced  to  be  furnished,  the  land  belonged  to 
the  person  who  caused  said  building,  improvement,  or 
structure  to  be  constructed,  altered,  or  repaired;  but  if 
snch  person  owned  less  than  a  fee  simple  estate  in 
such  land,  then  only  his  interest  therein  is  subject  to 
such  Gen. 

40* 


-  I 
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Effect  of 
liens. 


1186.  The  liens  provided  for  in  this  Chapter  are 
preferred  to  any  lien,  mortgage,  or  other  incumbrance 
which  may  have  attached  subsequent  to  the  time  when 
the  building,  improvement,  or  structure  was  com- 
menced, work  done,  or  materials  were  commenced  to 
be  furnished;  also,  to  any  lien,  mortgage,  or  other 
incumbrance  of  which  the  lienholder  had  no  notice, 
and  which  was  unrecorded  at  the  time  the  building, 
improvement,  or  structure  was  commenced,  work  done, 
or  the  materials  were  commenced  to  be  furnished. 


Claim  of 
lien  to  be 
liledin 
Recorder's 
office. 


1 187.  Every  original  contractor,  within  sixty  days 
after  the  completion  of  his  contract,  and  every  person, 
save  the  original  contractor,  claiming  the  benefit  of 
this  Chapter,  must,  within  thirty  days  after  the  com- 
pletion of  any  building,  improvement,  or  structure,  or 
after  the  completion  of  the  alteration  or  repair  thereof 
or  the  performance  of  any  labor  in  a  mining  claim,  file 
with  the  County  Recorder  of  the  county  in  which  such 
property,  or  some  part  thereof  is  situated,  a  claim  con- 
taining a  statement  of  his  demand,  after  deducting  all 
just  credits  and  offsets,  with  the  name  of  the  owner, 
or  reputed  owner,  if  known,  and  also  the  name  of  the 
person  by  whom  he  was  employed,  or  to  whom  he 
furnished  the  materials,  with  a  statement  of  the  terms^ 
time  given  and  coaditions  of  his  contract,  and  also  a 
description  of  the  property  to-be  charged  with  the  lien 
sufficient  for  identification,  which  claim  must  be  veri- 
fied by  the  oath  of  himself  or  of  some  other  person. 
If  his  contract  or  any  part  thereof  is  in  writing,  a  copy 
of  such  writing  must  be  filed  with  and  made  part  of 
his  claim. 


Liens  upon 
tiro  or 
more  pieces 
of  property. 


Amount 
duofh)m 
each  to  be 
designated* 


1188.  In  every  case  in  which  one  claim  is  filed 
against  two  or  more  buildings,  mining  claims,  or  other 
improvements  owned  by  the  same  person,  the  person 
filing  such  claim  must  at  the  same  time  designate  the 
amount  due  to  him  on  each  of  such  buildings,  mining 
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claims,  or  other  improvements;  otherwise,  the  lien  of 
such  claim  is  postponed  to  other  liens.  The  lien  of 
such  claimant  does  not  extend  beyond  the  amount 
designated,  as  against  other  creditors  having  liens,  by 
judgment,  mortgage,  or  otherwise,  upon  either  of  such 
buildings  or  other  improvements,  or  upon  the  land 
upon  which  the  same  are  situated. 

1189.  The  Recorder  must  record  the  claim  in  a  claim  to  be 
book  kept  by'him  for  that  purpose,*  which  record  must 

be  indexed  as  deeds  and  other  conveyances  are  re- 
quired by  law  to  be  indexed,  and  for  which  he  may  Fees  ©f 
receive  the  same  fees  as  are  allowed  by  law  for  record- 
ing deeds  and  other  instruments. 

1190.  No  lien  provided  for  in  this  Chapter  binds  Time  of 

continn- 

any  building,  mining  claim,  improvement,  or  structure  anceof 
for  a  longer  period  than  ninety  days  after  the  same 
has  been  filed,  unless  proceedings  be  commenced  in  a 
proper  Court  within  that  time  to  enforce  the  same;  or, 
if  a  credit  be  given,  then  ninety  days  after  the  expira- 
tion of  such  credit;  but  no  lien  continues  in  force  for 
a  longer  time  than  two  years  from  the  time  the  work 
is  completed,  by  any  agreement  to  give  credit. 

1191.  If  service  of  summons  be  made  by  publica-  Service  of 
tion,  the  time  of  publication,  where  the  defendant  bypubu- 
resides  out  of  or  is  absent  from  the  State,  or  for  any 

other  cause  cannot  be  served  personally,  need  be  but 
once  a  week  for  four  successive  weeks. 

#  1192.    All  persons  entitled  to  liens  on  the  structure  Sab^on- 

tractors* 

or  improvement,  except  those  who  contracted  with  who  are, 

^  ^  t-  and  when 

the  owner  thereof,  are  sub-contractors,  and  the  Court,  ^JjJ^^^  ^f 
in  the  judgment,  must  direct  the  amount  due  sub-con-  ^^^ 
tractors  to  be  paid  out  of  the  proceeds  of  sales  before 
any  part  of  such  'proceeds  are  paid  to  the  contractor. 

1193.    The  Court  may  also  allow,  as  part  of  the  costs. 
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Court  to 
declare 
rank  of 
liens. 


Execution 
for  deflolL 


oostfi,  the  moneys  paid  for  filing  and  recording  the 
lien,  and  a  reasonable  attorney's  fee  in  the  District 
and  Supreme  Courts. 

1104.  In  every  case  in  which  diflferent  Hens  are 
asserted  against  property,  the  Court  in  the  judgment 
must  declare  the  rank  of  each  lien  or  class  of  liens, 
and  the  proceeds  of  the  sale  of  the  property  must  be 
applied  to  each  lien  or  class  of  liens  in  the  order  of  its 
rank.  * 

9 

1 195.  Whenever,  on  the  sale  of  the  property  sub 
ject  to  the  lien,  there  is  a  deficiency  of  pro'ceeds, 
judgment  may  be  docketed  for  the  deficiency  in  like 
manner  and  with  like  efl'ect  as  in  actions  for  the  fore- 
closure of  mortgages. 

1 196.  Any  number  of  persons  claiming  liens  may 
genTm^  joiu  in  the  same  action,  and  when  separate  actions  are 
howf          commenced  the  Court  may  consolidate  them. 

Lien  does         1197.    Nothing  contained  in  this  Chapter  can  be 

not  impair  /*»     ' 

right  to       construed  to  impair  or  affect  the  riffht  of  any  person 

proceed  for  -^  o  J   sr 

thedebu**'  ^  whom  any  debt  may  be  due  for  work  done,  or 
materials  furnished,  to  maintain  a  personal  action  to 
recover  such  debt  against  the  person  liable  therefor; 
and  the  person  bringing  such  personal  action  may 
take  out  an  attachment  therefor,  notwithstanding  his 
lien,  and,  in  his  affidavit  to  procure  an  attachment, 
need  not  state  that  his  demand  is  not  secured  by  a 
lien;  but  the  judgment,  if  any,  obtained  by  the  plain- 
tiff in  such  personal  action,  cannot  be  construed  t/$ 
impair  or  merge  any  lien  held  by  plaintiff  under  this 
Chapter. 


Actions  for 
separate 


Rules  of 
practice. 


1 198.  Except  as  otherwise  provided  in  this  Chap- 
ter, the  provisions  of  Part  11  of  this  Code  are  appU- 
cable  to,  and  constitute  the  rules  of  practice  in,  the 
proceedings  mentioned  in  this  Chapter. 
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1 1 99.    The  provisions  of  Part  11  of  this  Code  relar  New  tnaJs 
tive  to  new  trials  and  appeals,  except  in  so  fer  as  they  appoab. 
are  inconsistent  with  the  provisions  of  this  Chapter, 
apply  to  the  proceedings  mentioned  in  this  Chapter. 


CHAPTER  in. 

CERTAIN    UENS   FOR   SALARIES   AND   WAGES. 

Section  1204.  Certain  persons  preferred  creditors  when  assignment 

of  property  is  made. 

1205.  Same,  against  estates. 

1206.  Same,  in  cases  of  execution  or  attachment. 

1204.  In  all  assignments  of  property,  made  by  any  certain 
person  to  trustees  or  assignees,  on  account  of  the  in-  proferrod , 

^  °  '  creditors 

ability  of  the  person,  at  the  time  of  the  assignment,  to  JJ^^^j^nt 
pay  his  debts,  or  in  proceedings  in  insolvency,  the  i^^'aJfe?*^ 
wages  of  the  miners,  mechanics,  salesmen,  servants, 
clerks,  or  laborers  employed  by  such  person,  to  the 
amount  of  one  hundred  dollars,  and  for  services  ren- 
dered within  sixty  days,  are  prefen^ed  claims,  and  must 
be  paid  by  such  trustees  or  assignees  before  any  other 
creditor  or  creditors  of  the  assignor. 

1205.  In  case  of  the  death  of  any  employer,  the  samo. 
wages  of  each  miner,  mechanic,  salesman,  clerk,  ser-  eetatee. 
vant,  and   laborer,  for  services  rendered  within  the 
forty  days  next  preceding  the  death  of  the  employer, 

not  exceeding  one  hundred  dollars,  rank  in  priority 
next  after  the  funeral  expenses,  expenses  of  the  last 
sickness,  the  charges  and  expenses  of  administering 
upon  the  estate,  and  the  allowance  to  the  widow  and 
infent  childi'en,  and  must  be  paid  before  other  claims 
against  the  estate  of  the  deceased  person. 

1206.  In  cases  of  executions,  attachments,  and 
writs  of  a  similar  nature,  issued  against  any  person. 
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Same,  in     miners,  mechanics,   salesmen,    servants,   clerks,  and 

cue  of 

ofaStST-  l^l><^rers,  who  have  claims  against  the  defendant  for 
ment-  labor  done,  may  give  notice  of  their  claim,  and  the 
amount  thereof  sworn  to  by  the  person  making  the 
claim,  to  the  officer  executing  either  of  such  writs,  at 
any  time  before  the  actual  sale  of  property  levied  on; 
and  such  officers  must  pay  to  such  persons,  out  of  the 
proceeds  of  the  sale,  the  amount  each  is  entitled  to 
receive  for  services  rendered  within  the  forty  days  next 
preceding  the  levy  of  the  writ,  not  exceeding  one  hun- 
dred dollars.  If  any  or  all  of  the  claims  so  presented, 
and  claiming  preference  under  this  section,  are  dis- 
puted  by  either  the  debtor  or  creditor,  the  person  pre- 
senting the  same  must  commence  an  action  within  ten 
days  for  the  recovery  thereof  and  must  prosecute  his 
action  with  due  diligence,  or  .be  forever  barred  from 
any  claim  of  priority  of  payment  thereof;  but  in  case 
action  is  rendered  necessary  by  the  act  of  either  debtor 
or  creditor,  and  judgment  be  had  for  the  claim,  or  any 
part  thereof  carrying  costs,  the  costs  taxable  therein 
are  likewise  a  preferred  claim,  with  the  same  rank  ba 
the  original  claim. 


TITLE   Y. 

OF  CONTEMPTS. 

Section  1209.  What  acts  or  omissions  are  contempts. 

1210.  Reentry  on  property  after  eviction,  when  a  contempt. 

1211.  A  contempt  committed  in  the  presence  of  the  Court 

may  be  punished  summarily.    When  not  so  com- 
mitted an  affidavit  or  statement  shall  be  made. 

1212.  A  warrant  of  attachment  may  issue  or  a  notice  to  show 

cause. 

1213.  Bail  may  by  given  by  a  person  arrested  under  such 

warrant. 

1214.  Sheriff  must,  upon  executing  the  warrant,  arrest  and 

detain  the  person  until  discharged. 

1215.  Bail  bond,  form  and  conditions  of. 
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Section  1216.  Officer  must  return  warrant  and  undertaking,  if  any. 

1217.  Hearing. 

1218.  Judgment  and  penally,  if  guilty. 

1219.  If  the  contempt  is  the  omission  to  perform  any  act, 

the  person  may  be  imprisoned  until  performance. 

1220.  If  a  party  fSail  to  appear,  proceedings. 

1221.  Illness  sufficient  cause  for  non-appearance  of  party 

arrested.    Confinement  imder  arrests  for  contempt. 

1222.  Judgment  and  orders  in  such  cases  final. 

1209.    The  following  acts  or  omissions,  in  respect  what  acts 

or  onus- 

to  a  Court  of  justice,  or  proceedings  therein,  are  con-  siona  are 
tempts  of  the  authority  of  the  Court: 

1.  Disorderly,  contemptuous,  or  insolent  behavior 
toward  the  Judge  while  holding  the  Court,  tending  to 
interrupt  the  due  course  of  a  trial  or  other  judicial 
proceeding; 

2.  A  breach  of  the  peace,  boisterous  conduct,  or  vio- 
lent disturbance,  tending  to  interrupt  the  due  course 
of  a  trial  or  other  judicial  proceeding; 

3.  Misbehavior  in  office,  or  other  willful  neglect 
or  violation  of  duty  by  an  attorney,  counsel.  Clerk, 
Sheriff,  Coroner,  or  other  person  appointed  or  elected 
to  perform  a  judicial  or  ministerial  service; 

4.  Deceit  or  abuse  of  the  process  or  proceedings  of 
the  Court  by  a  party  to  an  action  or  special  proceed- 
ing; 

5.  Disobedience  of  any  lawful  judgment,  order,  or 

process  of  the  Court; 

6.  Assuming  to  be  an  officer,  attorney,  counsel  of  a 
Court,  and  acting  as  such  without  authority; 

7.  Rescuing  any  person  or  property,  in  the  custody 
of  an  officer  by  virtue  of  an  order  or  process  of  such 
Court; 

8.  Unlawfully  detaining  a  witness  or  party  to  an 
action  while  going  to,  remaining  at,  or  returning  from 
the  Court  where  the  action  is  on  the  calendar  for  trial; 

9.  Any  other  unlawful  interference  with  the  process 
or  proceedings  of  a  Court; 
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Samei  10.  Disobedience  of  a  subpoena  duly  served,  or  re- 

fusing to  be  sworn  or  answer  as  a  witness; 

11.  When  summoned  as  a  juror  in  a  Court,  neglect- 
ing to  attend  or  serve  as  such,  or  improperly  convers- 
ing with  a  party  to  an  action  to  be  tried  at  such  Court, 
or  with  any  other  person,  in  relation  to  the  merits  of 
such  action,  or  receiving  a  communication  from  a  party 
or  other  person  in  respect  to  it,  without  immediately 
disclosing  the  same  to  the  Court; 

12.  Disobedience,  by  an  inferior  tribunal,  magis- 
trate, or  officer,  of  the  lawful  judgment,  order,  or  pro- 
cess of  a  superior  Court,  or  proceeding  in  an  action  or 
special  J)roceeding  contrary  to  law,  after  such  action 
or  special  proceeding  is  removed  from  the  jurisdiction 
of  such  inferior  tribunal,  magistrate,  or  officer.  Dis- 
obedience of  the  lawful  orders  or  process  of  a  judi- 
cial officer  is  also  a  contempt  of  the  authority  of  such 
officer. 

Reentry  on       1210.    Evcry  pcrsou  dispossessed  or  ejected  from, 

property 

aftor  or  out  of,  any  real  property,  by  the  judgment  or  pro- 

contompt.  ^^^^  ^^  ^^^  Court  of  Competent  jurisdiction,  and  who, 
not  having  right  so  to  do,  reenters  into  or  upon,  or 
takes  possession  o^  any  such  real  property,  or  induces 
or  procures  any  person  not  having  right  so  to  do,  or 
aids  or  abets  him  therein,  is  guilty  of  a  contempt  of 
the  Court  by  which  such  judgment  was  rendered,  or 
from  which  such  process  issued.  Upon  a  conviction 
for  such  contempt,  the  Court  or  Justide  of  the  Peace 
must  immediately  issue  an  alias  process,  directed  to 
the  proper  officer,  and  requiring  him  to  restore  the 
party  entitled  to  the  possession  of  such  property, 
under  the  original  judgment  or  process,  to  such  pos- 
session. 

A  contempt 

in?hT  1211.     (§481.)     When  a  contempt  is  committed 

preeenoeof  ^ 

ma  ^e**     ^^  ^^^^  immediate  view  and  presence  of  the  Court,  or 
Bumml^.  JudgG  at  chambers,  it  may  be  punished  summarily; 
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for  which  an  order  must  be  made,  reciting  the  fitcts  as 

occurring  in  such  immediate  view  and  presence,  ad* 

judging  that  the  person  proceeded  against  is  thereby 

guilty  of  a  contempt,  and  that  he  be  punished  as 

therein  prescribed.    When  the  contempt  is  not  com-  when  not 

^  "^80  com- 

mitted in  the  immediate  view  and  presence  of  the  ^*JU^J" 

Court,  or  Judge  at  chambers,  an  affidavit  shall  be  pre-  SSS"?* 
sented  to  the  Court,  or  Judge,  of  the  fects  constituting  "^®' 
the  contempt,  or  a  statement  of  the  foots  by  the  ref- 
erees or  arbitrators,  or  other  judicial  officer. 

1212.  (§  482.)     When  the  contempt  is  not  com-  a  warrant 

Oi  attach' 

mitted  in  the  immediate  view  and  presence  of  the  pent  may 

*^  inue,  or  a 

Court  or  Judge,  a  warrant  of  attachment  may  be  issued  Jhowoauao. 
to  bring  the  person  charged  to  answer,  or,  without-  a 
previous  arrest,  a  warrant  of  commitment  may,  upon 
notice,  or  upon  an  order  to  show  cause,  be  granted; 
and  no  warrant  of  commitment  can  be  issued  without 
such  previous  attachment  to  answer,  or  such  notice  or 
order  to  show  cause. 

1213.  (§  488.)     Whenever  a  warrant  of  attach-  Bail  may 

be  given  by 

ment  is  issued,  pursuant  to  this  Title,  the  Court  or  Jp^JJ 
Judge  must  direct,  by  an  indorsement  on  such  warrant,  ^'jJSuft^^ 
that  the  person  charged  may  be  let  to  bail  for  his 
appearance,  in  an  amount  to  be  specified  in  such 
indorsement. 

1214.  (§484.)     Upon  executing  the  warrant  of  sheriff 
attachment,  the  Sheriff  must  keep  the  person  in  cus-  executing 
tody,  bring  him  before  the  Court  or  Judge,  and  detain  JJJJJJ*^^ 
him  until  an  order  be  made  in  the  premises,  unless  the  J^jj^*^® 
person  arrested  entitle  himself  to  be  discharged,  as  SSloharged. 
provided  in  the  next  section. 

1215.  (§  485.)     When  a  direction  to  let  the  person  BaU  bond, 
arrested  to  bail  is  contained  in  the  warrant  of  attach-  oonditiona 

ot 

ment,  or  indorsed  thereon,  he  must  be  discharged  from 
41* 
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the  arrest,  upon  executing  and  delivering  to  the  officer, 
at  any  time  before  the  return  day  of  the  warrant,  a 
.  written  undertaking,  with  two  sufficient  sureties,  to 
the  effect  that  the  person  arrested  will  appear  on  the 
return  of  the  warrant  and  abide  the  order  of  the  Court 
or  Judge  thereupon;  or  they,  will  pay  as  may  be 
directed,  the  sum  specified  in  the  warrant. 

Officer  1216.     (§  486.)     The  officer  must  return  the  war- 

must  ^  ' 

wmmt  ^^*  ^^  arrest  and  undertaking,  if  any,  received  by 
t3dng,1f^  tiiii  ^OTH  the  person  arrested,  by  the  return  day  speci- 
"^'  fied  therein. 


Hearing. 


Jadgment 
and 

penalty, 
if  guilty. 


If  the 
contempt  is 
omisrion  to 
perform 
any  act,  the 
person  may 
be  impris- 
oned until 
perform- 
ance. 


If  a  party 
faUto 
appear, 
eed- 


proc( 
ings. 


1217.  (§  487.)  When  the  person  arrested  has  been 
brought  up  or  appeared,  the  Court  or  Judge  must  pro- 
ceed to  investigate  the  charge,  and  must  hear  any 
answer  which  the  person  arrested  may  make  to  the 
same,  and  may  examine  witnesses  for  or  against  him, 
for  which  an  adjournment  may  be  had  from  time  to 
time,  if  necessary. 

1218.  (§  488.)  Upon  the  answer  and  evidence 
taken,  the  Court  or  Judge  must  determine  whether 
the  person  proceeded  against  is  guilty  of  the  contempt 
charged,  and  if  it  be  adjudged  that  he  is  guilty  of  the 
contempt,  a  fine  may  be  imposed  on  him  not  exceed- 
ing five  hundred  dollars,  or  he  may  be  imprisoned  not 
exceeding  five  days,  or  both. 

1219.  (§  489.)  When  the  contempt  consists  in  the 
omission  to  perform  an  act  which  is  yet  in  the  power 
of  the  person  to  perform,  he  m^y  be  imprisoned  until 
he  have  performed  it,  and  in  that  case  the  act  must  be 
specified  in  the  warrant  of  commitment. 

1220.  (§  491.)  When  the  warrant  of  arrest  has 
been  returned  served,  if  the  person  arrested  do  not 
appear  on  the  return  day,  the  Court  or  Judge  may 
issue  another   warrant  of  arrest,  or  may  order  the 


Code  of  Civil  Procbdurb.  828 

iindertaking  to  be  prosecuted,  or  both.  If  the  under- 
taking be  prosecuted,  the  measure  of  damages  in  the 
action  is  the  extent  of  the  loss  or  injury  sustained  by 
the  aggrieved  party  by  reason  of  the  misconduct  for 
which,  the  warrant  was  issued,  and  the  costs  of  the 
proceeding. 

1221.  (§  492.)     Whenever,  by  the  provisions  of  ninew 
this  Title,  an  officer  is  required  to  keep  a  person  cause  for 

'  *  X  A  non-ftp- 

arrested  on  a  warrant  of  attachment  in  custody,  and  ^^SJ? 
to  bring  him  before  a  Court  or  Judge,  the  inability,  •"^•«'«** 
from  ilhiess  or  otherwise,  of  the  person  to  attend,  is  a 
sufficient  excuse  for  not  brins^infi:  him  up;  and  the  Confine- 

°     ^  ^  ment  under 

officer  must  not  confine  a  person  arrested  upon  the  arrertafor 

*^  ^  contempt, 

warrant  in  a  prison,  or  otherwise  restrain  him  of  per- 
sonal liberty,  except  so  &r  as  may  be  necessary  to 
secure  his  personal  attendance. 

1222.  (§  493.)     The  judgment  and  orders  of  the  Judgment 

Bod  orders 

Court  or  Judge,  made  in  cases  of  contempt,  are  final  *""*®k^ 
and  conclusive. 


TITLE  VI. 

OF  THE  VOLUNTARY  DISSOLUTION  OP  CJORPORATIONS. 

Sbction  1227.  How  dissolved. 

1228.  Application,  what  to  contain. 

1229.  Application,  how  signed  and  verified. 
1280.  Filing  application  and  publication  of  notice. 

1231.  Objections  may  be  filed. 

1232.  Hearing  of  application. 

1233.  Judgment  roll  and  appeals.       * 

1227.    A  corporation  may  be  dissolved  by  the  How 
County  Judge  of  the  county  where  its  oflice  or  prin- 
cipal place  of  business  is  situated,  upon  its  voluntary 
application  for  that  purpose. 
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AppUoa-  1228.    The  application  must  be  in  writing,  and 

to  oonUliL    XQUSt  Bet  foith : 

1.  That  at  a  meeting  of  the  stockholders  or  mem- 
bers called  for  that  purpose,  the  dissolution  of  the 
corporation  was  resolved  upon  by  a  two-third  vote  of 
all  the  stockholders  or  members; 

2.  That  all  claims  and  demands  against  the  corpora- 
tion have  been  satisfied  and  discharged. 

A]H>iiM*  1229.     The    application    must    be    signed    by  a 

■^JgjJjJ"*   majority  of  the  Board  of  Trustees,  Directors,  or  other 

officers  having  the  management  of  the  affiiirs  of  the 

corporation^  and  must  be  verified  in  the  same  manner 

as  a  complaint  in  a  civil  action. 

Filing  1230.    If  the  Judffe  is  satisfied  that  the  applica- 

pubiioatioii  ^^^  ^®  ^^  conformity  with  this  Title,  he  must  order  it 

of  notice.      ^  |j^  gj^^  ^^j^  ^^^  Qjg^j^  ^j^^  ^^^^  ^j^^  Qj^j.]^  gj^^  jj^^ 

less  than  thirty  nor  more  than  fifty  days  notice  of  the 
application,  by  publication  in  some  newspaper  pub- 
lished in  the  county,  and  if  there  are  none  such,  then 
by  advertisements,  posted  up  in  three  of  the  principal 
public  places  in  the  county. 

oi^eetions        1231.    At  any  time  before  the  expiration  of  the 

may  be  ''  ■*■ 

^~'  time  of  pubHcation  any  person  may  file  his  objections 

to  the  application. 

Hearing  of       1232.    After  the  time  of  publication  has  expired, 

applioation 

the  Judge  may,  upon  five  days  notice  to  the  persons 
who  have  filed  objections,  or  without  further  notice,  if 
no  objections  have  been  filed,  proceed  to- hear  and 
determine  the  application;  and  if  all  the  statements 
therein  made  are  shown  to  be  true,  he  must  declare 
the  corporation  dissolved. 

Judgment        1233.    The  application,  notices,  and  proof  of  pub- 
arpeais.      licatiou,  objections  (if  any),  and  declaration  of  dissolu- 
tion, constitute  the  judgment  roll,  and  from  the  judg- 
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ment  an  appeal  may  l>e  taken  as  from  judgments  of 
the  County  Courts. 


TITLE  VIL 

OF  EMINENT  DOMAIN. 

Sectiok  1237.  Eminent  domain  defined. 

1238.  Purposes  for  which  it  may  be  exercised. 

1239.  What  estates  in  land  may  be  acquired  by  condemna- 

tion. 

1240.  Private  property  defined.    Classes  enumerated. 

1241.  Facts  necessary  to  be  found  by  Court,  before  condem- 

nation. 

1242.  Parties  may  make  location.    May  enter  to  make  sur- 

veys. 

1243.  Jurisdiction  in  District  Court. 

1244.  The  complaint  and  its  contents. 

1246.  Summons,  what  to  d{>ntain.    How  issued  and  served. 

• 

1246.  Who  may  defend.    What  the  answer  may  show. 

1247.  Court  shall  have  jurisdiction  to  regulate  the  mode  of 

making  crossings  or  of  ei\}oying  a  common  use. 

1248.  Court  or  jury  to  assess  damages. 

1249.  The  date  with  respect  to  which  oompensatioQ  shaU  be 

assessed,  and  the  measure  thereof. 

1250.  New  proceedings  to  cure  defective  title. 

1251.  Payment  of  damages,  or  deposit  of  bond  therefor. 

1252.  Damages,  to  whom  paid. 

1253.  Final  order  of  condemnation,  what  to  contain.   Whea 

filed,  title  vests. 

1254.  Putting  plaintiiF  in  possession. 

1255.  Costs  may  be  allowed,  distribution  thereof. 

1256.  Bules  of  practice. 

1257.  New  trials  and  appeals. 

1258.  When  Title  takes  efiTect  and  construction  of. 

1259.  When  Title  takes  effect. 

1260.  Cosstruction. 

1261.  Pending  proceedings  not  affected. 

1262.  Bules  of  practice. 

1263.  Exceptions. 

1 237.    Eminent  domain  is  the  right  of  the  people  Eminent 

,  donsin 

or  Government  to  take  private  property  for  public  use.  defined. 
This  right  may  be  exercised  in  the  manner  provided 
in  this  Title. 
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PnrpoMB  1238.    Subject  to  the  provisions  of  this  Title,  the 

ex^B^    right  of  eminent  domain  may  be  exercised  in  behalf 
of  the  following  public  uses: 

1.  Fortificationa,  magazines,  arsenals,  navy  yards, 
navy  and  anny  stations,  light  houses,  range  and  beacon 
lights,  coast  surveys,  and  all  other  public  uses  author- 
ized by  the  Government  of  the  United  States; 

2.  Public  buildings  and  grounds  for  the  use  of  the 
State,  and  all  other  public  uses  authorized  by  the 
Legislature  of  this  State; 

3.  Public  buildings  and  grounds  for  the  use  of  any 
county,  incorporated  city,  or  city  and  county,  village, 
town;  or  school  districts,  canals,  aqueducts,  flumes, 
ditches,  or  pipes  for  conducting  water  for  the  use  of 
the  inhabitants  of  any  county,  incorporated  city,  or 
city  and  county,  village,  or  town;  or  for  draining  any 
county,  incorporated  city?  or  city  and  county,  village, 
or  town;  raising  the  banks  of  streams,  removing 
obstructions  therefrom,  and  widening,  deepening,  or 
straightening  their  channels;  roads,  streets,  and  alleys, 
and  all  other  public  uses  for  the  benefit  of  any  county, 
incorporated  city,  or  city  and  county,  village,  or  town, 
or  the  inhabitants  thereof,  which  may  be  authorized 
by  the  Legislature;  but  the  mode  of  apportioning  and 
collecting  the  costs  of  such  improvements  shall  be 
such  as  may  be  provided  in  the  statutes  by  which  the 
same  may  be  authorized; 

4.  Wharves,  docks,  piers,  chutes,  booms,  ferries, 
bridges,  toll  roads,  by-roads,  plank  and  turnpike  roads, 
steam  and  horse  railroads;  canals,  ditches,  flumes, 
aqueducts,  and  pipes,  for  public  transportation,  supply- 
ing mines  and  &rming  neighborhoods  with  water,  and 
draining  and  reclaiming  lands,  and  for  floating  logs 
and  lumber  on  streams  not  navigable; 

5.  Roads,  tunnels,  ditches,  flumes,  pipes,  and  dump- 
ing places  for  working  mines;  also,  outlets,  natural  or 
otherwise^  for  the  flow,  deposit,  or  conduct  of  tailings 
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or  refdse  matter  from  mines;  also,  an  occupancy  in 
common  by  the  owners  or  possessors  of  diflferent  mines 
of  any  place  for  the  flow,  deposit,  or  conduct  of  tail- 
ings or  refuse  matter  from  their  several  mines; 

6.  By-roads  leading  from  highways  to  residences 
and  &rms. 

Note. — This  section  was  amended  so  as  to  read  as 
published  ui  the  text,  by  Act  of  April  Ist,  1872. 

1230.    The  following  is  a  classification  of  the  inter-  What 

60tate8 

ests,  estates,  and  riffhts  in  lands  subject  to  be  taken  for  inund 

'  '  o  J  maybe 

public  use:  S^toST* 

1.  A  fee  simple,  when  taken  for  public  buildings  or  d«"^*i°°- 
grounds,  or  for  permanent  buildings  for  use  in  connec- 
tion with  a  right  of  way,  or  for  an  outlet  for  the  flow 

or  a  place  for  the  deposit  of  tailings  from  a  mine; 

2.  An  easement  when  taken  for  any  other  use; 

5.  Right  of  entry  upon,  amd  occupation  of  lands, 
and  the  right  to  take  therefrom  such  earth,  gravel, 
stones,  trees,  and  timber  as  may  be  necessary  for  sonpie 
public  use. 

KoTS. — lliis  section  was  amended  so  as  to  read  as 
published  in  the  text  by  the  Act  of  April  1st,  1872. 

1 240.    The  private  property  which  may  be  taken  private 

property 

under  this  Title,  includes:  defined. 

1.  All  real  property  belonging  to  any  person; 

2.  Lands  belonging  to  this  State,  or  to  any  county,  cianeB 
incorporated  city,  or  city  and  county,  village,  or  town,  rated, 
not  appropriated  to  some  public  use; 

3.  Property  appropriated  to  public  use;  but  such 
property  shall  not  be  taken  unless  for  a  more  neces- 
sary public  use  than  that  to  which  it  has  been  already 
appropriated; 

4.  Franchises  for  toll  roads,  toll  bridges,  and  ferries, 
and  all  other  franchises;  but  such  franchises  shall  not 
be  taken  unless  for  free  highways,  railroads,. or  other 
more  necessary  public  use; 

6.  All  rights  of  way  for  any  and  all  the  purposes 


S28 
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mentioned  in  Section  1238,  and  any  and  all  stmcttiree 
and  improvements  thereon,  and  the  lands  held  or  nsed 
in  connection  therewith,  shall  be  subject  to  be  con- 
nected with,  crossed,  or  intersected  by  any  other  right 
of  way  or  improvements  or  structures  thereon.  They 
shall  also  be  subject  to  a  limited  use,  in  common  with 
the  owner  thereof  when  necessary;  but  such  uses, 
crossings,  intersections,  and  connections  shall  be  made 
in  manner  most  compatible  with  the  greatest  pubUc 
benefit  and  least  private  injury; 

6.  All  classes  of  private  property  not  enumerated 
may  be  taken  for  pubhc  use,  when  such  taking  is 
authorized  by  law. 

1241.,  Before  property  can  be  taken,  it  must  ap- 
pear: 

1.  That  the  use  to  whjch  it  is  to  be  applied  is  a  use 
authorized  by  law; 

2.  That  the  taking  is  necessary  to  such  use ; 

8.  If  already  appropriated  to  some  public  use,  that 
the  public  use  to  which  it  is  to  be  applied  is  a  more 
necessary  public  use. 

1242.  In  all  cases  where  land  is  required  for  pub- 
lic use,  the  State,  or  its  agents  in  charge  of  such  use, 
may  survey  and  locate  the  same;  but  it  must  be  loca- 
ted in  the  manner  which  will  be  most  compatible  with 
the  greatest  public  good  and  the  least  private  injuiy, 
and  subject  to  the  provisions  of  Section  1247.  The 
State,  or  its  agents  in  charge  of  such  public  use,  may 
enter  upon  the  land  and  make  examinations,  surveys, 
and  maps  thereof^  and  such  entry  shall  constitute  no 
cause  of  action  in  fitvor  of  the  owners  of  the  land, 
except  for  injuries  resulting  from  negligence,  wanton- 
ness, or  malice. 

1243.  All  proceedings  under  this  Title  must  be 
brought  in  the  District  Court  for  the  county  in  which 
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tliG  property  is  situated.  They  must  be  commenced 
by  filing  a  complaint  and  ifismng  a  summons  thereon. 

1244.  The  complaint  must  contain: 

1.  The  name  of  the  corporation,  association,  com-  Thecom- 

-*-  plaint  and 

mission,  or  person  in  charge  of  the  public  use  for  itsoonttnte. 
"which  the  property  is  sought,  who  must  be  styled 
pladntifis;. 

2.  The  names  of  all  owners  and  claimants  of  the 
property,  if  known,  or  a  statement  that  they  are  un- 
known, who  must  be  styled  defendants; 

3.  A  statement  of  the  right  of  the  plaintiff; 

4.  If  a  right  of  way  be  sought,  the  complaint  must 
show  the  location,  general  route,  and  termini,  and  must 
be  accompanied  with  surveys  and  maps  thereof; 

5.  A  description  of  each  piece  of  land  sought  to  be 
taken,  and  whether  the  same  includes  the  whole  or 
only  a  part  of  an  entire  parcel  or  tract. 

All  parcels  lying  in  the  county,  and  required  for  the 
same  public  use,  may  be  included  in  the  same,  or  sep- 
arate proceedings,  at  the  option  of  the  plaintiff,  but 
the  Court  may  consolidate  or  separate  them,  to  suit 
the  convenience  of  parties. 

1245.  The  Clerk  must  issue  a  summons,  which  Sammons, 
must  contain  the  names  of  the  parties,  a  general  de-  contain. 
Bcription  of  the  whole  property,  a  statement  of  the 
public  use  for  which  it  is  sought,  and  a  reference  to 

the  complaint  for  descriptions  of  the  respective  par- 
cels, and  a  notice  to  the  defendants  to  appear  and 
show  cause  why  the  property  described  should  not  be 
condemned  as  prayed  for  in  the  complaint.    In  alrHowissaed 

and  Borved. 

other  particulars  it  must  be  in  the  form  of  a  summons    • 
in  civil  actions,  and  must  be  served  in  like  manner. 

1 246.  All  persons  in  occupation  of,  or  having  or  who  may 
claiming  an  interest  in  any  of  the  property  described  what  the 
in  the  complaint,  or  in  the  damages  for  the  taking  m^yahow. 
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thereof  though  not  named,  may  appear,  plead,  and 
defend,  each  in  respect  to  his  own  property  or  interest, 
or  that  claimed  hy  him,  in  like  manner  as  if  named  in 
the  complaint. 

Court  1247.    The  Court  shall  have  power; 

shall  have  ^  ■ 

to^egjiato*  1.  To  rcgulatc  and  determine  the  place  and  manner 
of  maJdng  of  making  connections  and  crossings,  or  of  enjoying 
ofeSoyL«  the  common  use  mentioned  in  the  fifth  subdivision  of 

a  common      >-,        .         -^.^v 

«««.  Section  1240; 

2.  To  hear  and  determine  all  adverse  or  conflicting 
claims  to  the  property  sought  to  be  condemned,  and 
to  the  damages  therefor; 

3.  To  determine  the  respective  rights  of  different 
parties  seeking  condemnation  of  the  same  property. 

Court  or  1248.    The  Court,  lury,  or  referee  must  hear  such 

jury  to  '•^      -^^ 

dS^  66.  l^g^l  testimony  as  may  be  offered  by  any  of  the  par- 
ties to  the  proceedings,  and  thereupon  must  ascertain 
and  assess: 

1.  The  value  of  the  property  sought  to  be  con- 
demned, and  all  improvements  thereon  pertaining  to 
the  realty,  and  of  each  and  every  separate  estate  or 
interest  therein;  if  it  consists  of  different  parcels,  the 
value  of  each  parcel  and  each  estate  or  interest  therein 
shall  be  separately  assessed; 

2.  K  the  property  sought  to  be  condemned  consti- 
tutes only  a  part  of  a  larger  parcel,  the  damages  which 
will  accrue  to  the  portion  not  sought  to  be  condemned, 
by  reason  of  its  severance  from  the  portion  sought  to 
be  condemned,  and  the  construction  of  the  improve- 
ment in  the  manner  proposed  by  the  plaintiff; 

3.  Separately,  how  much  the  portion  not  sought  to 
be  condemned,  and  each  estate  or  interest  therein,  will 
be  benefited,  if  at  all,  by  the  construction  of  the 
improvement  proposed  by  the  plaintiff;  and  if  the 
benefit  shall  be  equal  to  the  damages  assessed,  under 
Subdivision  2,  the  owner  of  the  parcel  shall  be  allowed 


CoDB  0?  Civil  Pbocedube.  881 

no  compensation  except  the  value  of  the  portion  taken;  Samew 
but  if  the  benefit  shall  be  less  than  the  damages  so 
assessed,  the  former  shall  be  deducted  from  the  latter, 
and  the  remainder  shall  be  the  only  damages  allowed 
in  addition  to  the  value; 

4.  If  the  property  sought  to  be  condemned  be  for  a 
railroad,  the  cost  of  good  and  sufficient  fences  along 
the  line  of  such  railroad,  and  the  cost  of  cattle  guards 
where  fences  may  cross  the  line  of  such  railroad; 

5.  As  &.r  as  practicable,  compensation  must  be 
assessed  for  each  source  of  damage  separately. 

1240.    For  the  purpose  of  assessing  compensation  Tbedate 
and  damages,  the  richt  thereto  shall  be  deemed  to  'ejpectto 

o      »  o  which  oom- 

have  accrued  at  the  date  of  the  summons,  and  its  Jhaifbo"* 
actual  value,  at  that  date,  shall  be  the  measure  of  udUi^* 
compensation  for  all  property  to  be  actually  taken,  thereof, 
and  the   basis  of  damages  to  property  not  actually 
taken,  but  injuriously  affected,  in  all  cases  where  such 
damages  are  allowed,  as  provided  in  Section  1248. 
If  an  order  be  made  letting  the  plaintiff  into  posses- 
sion, as  provided  in  Section  1254,  the  compensation 
and  damages  awarded  shall  draw  lawful  interest  from 
the  date  of  such  order.    No  improvements  put  upon 
the  property,  subsequent  to  the  date  of  the  service  of 
summons,  shall  be  included  in  the  assessment  of  com- 
pensation or  damages. 

1250.    If  the  title  attempted  to  be  acquired  is  Xeir  pro- 
found to  be  defective  from  any  cause,  the  plaintiff  tocure 
may  again  institute  proceedings  to  acquire  the  same,  ^^^ 
as  in  this  Title  prescribed. 

1261.    The  plaintiff  must,  within  thirty  days  after  PaymoDtof 
final  judgment,  pay  the  sum  of  money  assessed;  but  ordepMit 
may,  at  the  time  of  or  before  payment,  elect  to  build  therefor, 
the  fences  and  cattle  guards;  and  if  he  so  elect,  shall 
execute  to  the  defendant  a  bond,  with  sureties  to  be 
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approved  by  the  Court  in  double  the  assessed  cost  of 
the  same,  to  build  such  fences  and  cattle  guards  within 
eighteen  months  from  the  time  the  railroad  is  built*  on 
the  land  taken,  and  if  such  bond  be  given,  need  not 
pay  the  cost  of  such  fences  and  cattle  guard.  In  an 
action  on  such  bond  the  plaintiff  may  recover  reason- 
able attorney's  fees. 

Damages,        1252.    Payment  may  be  made  to  the  defendants 

to  whom  "^  •' 

^^  entitled  thereto,  or  the  money  may  be  deposited  in 

Court  for  the  defendants,  and  be  distributed  to  those 
entitled- thereto.  K  the  money  be  not  so  paid  or 
deposited,  the  defendants  may  have  execution  as  in 
civil  cases;  and  if  the  money  cannot  be  made  on  exe- 
cution, the  Court,  upon  a  showing  to  that  effect,  must 
set  aside  and  annul  the  entire  proceedings,  and  restore 
possession  of  the  property  to  the  defendant,  if  posses- 
sion has  been  taken  by  the  plaintiff. 

Final  order       1253.    "Wl^en  payments  have  been  made  and  the 

ofoon-  " 

demnajion,  boud  gi vcu,  if  the  plaintiff  elects  to  give  one,  as  required 
ooDtain.       ]yy  ^y^^  i^j^^  ^^^  sectious,  the  Court  must  make  a  final 

order  of  condemnation,  which  must  describe  the  prop- 
erty condemned  and  the  purposes  of  such  condemna- 
when  filed,  tiou.    A  copy  of  the  order  must  be  filed  in  the  office 

titie  Tests.  -r»  -. 

of  the  Recorder  of  the  county,  and  thereupon  the 
property  described  therein  shall  vest  in  the  plaintiff 
for  the  purposes  therein  specified. 

PuttiDff  1254.    At  any  time  after  service  of  summons,  the 

plaintiff  in  "^  ' 

possession.  Court  may  authorize  the  plaintiff,  if  already  in  pos- 
session, to  continue  therein,  and  if  not,  then  to  take 
possession  of  and  use  the  property  during  the  pendency 
and  until  the  final  cod  elusion  of  such  proceedings,  and 
may  stay  all  actions  and  proceedings  against  the  plain- 
tiff on  account  thereof;  but  the  plaintiff  must  give 
security,  to  be  approved  by  such  Court  or  Judge,  to 
pay  as  well  the  compensation  in  that  behalf  when 
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ascertained,  as  all  damages  whicli  may  be  sustained 
by  the  defendant,  if  for  any  cause  the  property  shall 
not  be  finally  taken  for  public  use. 

1255.  Costs  may  be  allowed  or  not,  and  if  allowed,  costs  may 

DO  &llowod* 

may  be  apportioned  between  the  parties  on  the  same  distribu-  ' 

•'■»■*  *  tioD  thereof 

or  adverse  sides,  in  the  discretion  of  the  Court. 

1256.  Except  as  otherwise  provided  in  this  Title,  Rules  of 
the  provisions  of  Part  11  of  this  Code  are  applicable 

to  and  constitute  the  rules  of  practice  in  the  proceed- 
ings mentioned  in  this  Title. 

1257.  The  provisions  of  Part  11  of  this  Code  rela-  Now  trials 

and 

live  to  new  trials  and  appeals,  except  in  so  fitr  as  they  appeals. 
are  inconsistent  with  the  provisions  of  this  Title,  apply 
to  the  proceedings  mentioned  in  this  Title. 

1258.  "With  relation  to  the  Acts  passed  at*  the  WhonTiUo 

takes  effect 

present  session  of  the  Legislature,  this  Title  must  be  J^J^tionot 
construed  in  the  same  manner  as  if  this  Code  had  been 
passed  on  the  last  day  of  this  session,  and  from  and 
after  the  time  this  Code  takes  effect,  all  laws  of  this 
State  in  relation  to  the  taking  of  private  property  for 
public  uses  are  abolished,  and  all  proceedings  had  in 
the  exercise  of  the  powers  of  eminent  domain  must 
conform  to  the  provisions  of  this  Title. 

1259.  Title  Vn  <jf  Part  III  of  The  Code  of  Civil  whenxuio 

takes  effect. 

Procedure  of  the  State  of  California  (this  Title)  shall 
be  in  force  and  effect  jfrom  and  after  the  fourth  day  of 
April,  one  thousand  eight  hundred  and  seventy-two. 

Note. — This  section  was  added  by  Act  of  April  1, 
1872. 

1260.  From  and  after  the  time  this  Title  takes  Constrae- 
effect,  it  must  be  construed  in  the  same  manner  as  it 
would  be  were  Sections  4  and  17  of  this  Code  in  force 

and  effect. 

Note. — This  section  was  added  by  Act  of  April  1, 
1872. 


834 


Code  of  Civil  Procedure. 


PondinK  1261.    No  proceeding  to  enforce  the  riffht  of  emi- 

prooeediDgB  jt  o  o 

not  affected  nent  domain  commenced  before  this  Title  takes  effect, 
is  affected  by  the  provisions  of  this  Title. 

NoTE.-r-This  section  was  added  by  Act  of  April  1, 
.1872. 


Rulefl  of 
practice. 


Ezcop- 

UODS. 


1262.  Until  the  first  day  of  January,  one  thousand 
eight  hundred  and  seventy-three,  at  twelve  o'clock 
noon,  the  provisions  of  Sections  1256  and  1267  of  this 
Title  are  suspended,  and  until  then,  except  as  othe^ 
wise  provided  in  this  Title,  the  rules  of  pleading  and 
practice  in  civil  actions  now  in  forc§  in  this  State  are 
applicable  to  the  proceedings  mentioned  in  this  Title, 
and  constitute  the  rules  of  pleading  arid  practice 
therein. 

NoTB. — This  section  was  added  by  Act  of  April  1, 
1872. 

1263.  i^othing  in  this  Code  must  be  construed  to 
abrogate  or  repeal  any  statute  providing  for  the  taking 
of  property  in  any  city  or  town  for  street  purposes. 

Note. — Thb  section  was  added  by  Act  of  April  1| 
1872. 


Manner  of 

Tsommenc- 

ing  pro- 

oeedings 

relative  to 

escheated 

estates. 


TITLE   YIII. 

OF   ESCHEATED   eStATES. 

Skctiok  1269.  Manner  of  commencing  proceedings  relative  to  es- 
cheated estates. 

1270.  Receiver  of  rents  and  profits  may  be  appointed. 

1271.  Appearance,  pleadings,  and  trial. 

1272.  Proceedings  by  persons  claiming  escheated  estates. 

1269.  When  the  Attorney  General  is  informed 
that  any  real  estate  has  escheated  to  this  State,  he 
must  file  an  information  in  behalf  of  the  State,  in  the 
District  Court  of  the  Judicial  District  in  which  such 
estate,  or  any  part  thereof  is  situated,  setting  forth  a 
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description  of  the  estate,  the  name  of  the  person  last 
seized,  the  name  of  the  occupant  and  person  claiming 
such  estate,  if  known,  and  the  facts  and  circumstances 
in  consequence  of  which  the  estate  is  claimed  to  have 
escheated,  with  an  allegation  that,  hy  reason  thereof, 
the  State  of  California  has  right  by  law  to  such  estate. 
Upon  such  information,  a  summons  must  issue  to  such 
person,  requiring  him  to  appear  and  answer  the  infor- 
mation within  the  time  allowed  by  law  in  civil  actions; 
and  the  Court  must  make  an  order,  setting  forth  briefly 
the  contents  of  the  information,  and  requiring  all  per- 
sons interested  in  the  estate  to  appear  and  show  cause, 
if  any  they  have,  within  forty  days  from  the  date  of 
the  order,  why  the  same  should  not  vest  in  this  State; 
which  order  must  be  published'  at  least  one  month 
from  the  date  thereof,  in  a  newspaper  published  in  the 
district,  if  one  be  published  therein,  and  in  case  no 
newspaper  is  published  in  the  district,  in  some  other 
newspaper  in  this  State. 

1270.     The  Court,  upon  the  information  being  filed  Reoeiror  of 

_     -  reDtfl  and 

and  upon  the  application  of  the  Attorney  General,  profit 
either  before  or  after  answer,  upon  notice  to  the  party  »ppoi«»tod. 
claiming  such  estate,  if  known,  may,  upon  sufficient 
cause  therefor  being  shown,  appoint  a  receiver  to  take 
charge  and  receive  the  rents  and  profits  of  the  same 
until  the  title  to  such  real  estate  is  finally  settled. 


1271,  All  persons  named  in  the  information  may  Appear- 
appear  and  answer,  and  may  traverse  or  deny  the  fects  pieaiinm, 
stated  in  the  information,  the  title  of  the  State  to  lands 
and  tenements  therein  mentioned,  at  any  time  before 
the  time  for  answering  expires;  and  any  other  person 
claiming  an  interest  in  sudh  estate  may  appear  and  be 
made  a  defendant,  and  by  motion  for  that  purpose,  in 
open  Court,  within  the  time-  allowed  for  answering; 
and  if  no  person  appears  and  answers  within  the  time, 
then  judgment  must  be  rendered  that  the  State  be 
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seized  of  the  lands  and  tenements  in  such  information 
claimed.  But  if  any  person  appear  and  deny  the  title 
set  up  by  the  State,  or  traverse  any  material  fact  set 
forth  in  the  information,  the  issue  of  feet  must  be  tried 
as  issues  of  feet  are  tried  in  civil  action^.  li^  after  the 
issues  are  tried,  it  appears  from  the  fects  found  or 
admitted,  that  the  State  has  good  title  to  the  land  and 
tenements  in  the  information  mentioned,  or  any  part 
thereof  judgment  must  be  rendered  that  the  State  be 
'  seized  thereoi^  and  recover  costs  of  suit  against  the 
defendants. 

Proceed-  1272.    Within  twenty  years  after  judgment  in  any 

ciahning  proceeding  had  under  this  Title,  a  person  not  a  party 
08tat«L^  or  privy  to  such  proceeding  may  file  a  petition  in  the 
District  Court  of  the  County  of  Sacramento,  showing 
his  claim  or  right  to  the  property,  or  the  proceeds 
thereof.  A  copy  of  such  petition  must  be  served  on 
the  Attorney  General  at  least  twenty  days  before  the 
hearing  of  the  petition,  who  must  answer  the  same; 
and  the  Court  thereupon  must  try  the  issue  as  issues 
are  tried  in  civil  actions,  and  if  it  be  determined  that 
such  person  is  entitled  to  the  property,  or  the  proceeds 
thereof  it  must  order  the  property,  if  it  has  not  been 
sold,  to  be  delivered  to  him,  or  if  it  has  been  sold  and 
the  proceeds  paid  into  the  State  Treasury,  then  it  must 
order  the  Controller  to  draw  his  warrant  on  the  Treas- 
ury for  the  payment  of  the  same,  but  without  interest 
or  cost  to  the  State,  a  copy  of  which  order,  under  the 
seal  of  the  Court,  shall  be  a  sufficient  voucher  for  draw- 
.  ing  such  warrant.  All  persons  who  fail  to  appear  and 
file  their  petitions  within  the  time  limited,  are  forever 
barred,  saving,  however,  to  infants,  married  women, 
and  persons  of  unsound  mind,  or  persons  beyond  the 
limits  of  the  United  States,  the  right  to  appear  and 
file  their  petitions  at  any  time  within  five  years  after 
their  respective  disabilities  cease. 
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TITLE   IX. 

OF   CHANGE   OF  NAMES. 

Section  1275.  Jurisdiction. 

1276.  Application  for  change  of  name,  how  made. 

1277.  Publication  of  petition  for. 

1278.  Hearing  of  application  and  remonstrance. 

1275.  Applications  for  change  of  names  must  be  jurisdic- 

uon. 

heard  and  determined  by  the  County  Courts. 

1 276.  All  applications  for  change  of  names  must  AppUoa- 
be  made  to  the  County  Court  of  the  county  where  the  change  of 

**  ''  name,  how 

person  whose  name  is  proposed  to  be  changed  resides,  ™**®- 
by  petition,  signed  by  such  person;  and  if  such  per- 
son is  under  twenty-one  years  of  age,  if  a  male,  and 
under  the  age  of  eighteen  years,  if  a  female,  by  one 
of  the  parents,  if  living;  or  if  both  be  dead,  then  by 
the  guardian;  and  if  there  be  no  guardian,  then  by 
some  near  relative  or  friend.  The  petition  must  spe- 
cify the  place  of  birth  and  residence  of  such  person, 
his  or  her  present  name,  the  name  proposed,  and  the 
reason  for  such  change  of  name,  and  must,  if  the  &ther 
of  such  person  be  not  living,  name,  as  far  as  known  to 
the  petitioner,  the  near  relatives  of  such  person,  and 
their  place  of  residence. 

1277.  A  copy  of  such  petition  must  be  pubUshed  pubuc*- 
for  four  successive  weeks,  in  some  newspaper  printed  peationfor. 
in  the  county,  if  a  newspaper  be  printed  therein,  but 

if  no  newspaper  be  printed  in  the  county,  a  copy  of 
such  petition  must  be  posted  at  three  of  the  most  pub- 
lic places  in  the  county  for  a  like  period,  and  proofe 
must  be  made  of  such  publication  before  the  petition 
can  be  considered. 

1S78.     Such  application  must  be  heard  at  such  Hearing  of 
time  during  term  as  the  Court  may  appoint,  and  objec-  aSSremoL- 

Btranoe. 

43* 
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tions  may  be  filed  by  any  person  who  can,  in  snch 
objections,  show  to  the  Court  good  reason  against  such 
change  of  name.  On  the  hearing  the  Court  may 
examine,  upon  oath,  any  of  the  petitioners,  remon- 
strants, or  other  persons,  touching  the  application,  and 
may  make  an  order  changing  the  name  or  dismissing 
the  application,  as  to  the  Court  may  seem  right  and 
proper. 


TITLE  X. 

OF  AKBIfRATIONS. 

Section  1281.  What  may  bo  submitted  to  arbitration,  and  when. 

1282.  Submission  to  arbitration  to  be  in  writing. 

1283.  Submission  may  be  enterecl  as  an  order  of  the  Court. 
Revocation. 

1284.  Powers  of  arbitrators. 

1285.  Minority  of  arbitrators  may  determine  any  question. 
They  must  be  sworn. 

1286.  Award  to  be  in  writing.    When  judgment  to  be  en- 
tered. 

1287.  Award  may  be  vacated  in  certain  cases. 

1288.  Court  may,  on  motion,  modify  or  correct  the  award. 

1289.  Decision,  on  motion,  subject  to  appeal,  but  not  the 
judgment  entered  before  motion. 

1290.  If  submission  bo  revoked  and  an  action  brought,  what 
to  be  recovered. 

1281.  (§  880.)  Persons  capable  of  contracting 
may  submit  to  arbitration  any  controversy  which 
might  be  the  subject  of  a  civil  action  between  them, 
except  a  question  of  title  to  real  property  in  fee  or  for 
life.  This  qualification  does  not  include  questions 
relating  merely  to  the  partition  or  boundaries  of  real 
property. 

SnbmiBsion       1 282.     (§  381.)    The  submission  to  arbitration  must 
Uon  to  be     be  iu  writinff,  and  may  be  to  one  or  more  persons. 


What 
maybe 
sabmitted 
to  arbitra- 
tioD,  and 
when. 
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1283.  (§  382.)     It  may  be  stipulated  in  the  sub-  Submission 
mission,  that  it  be  entered  as  an  order  of  the  County  entered  as 

^  •'an  order  of 

Court,  or  of  the  District  Court,  for  which  purpose  it  t^®  Court 
mnst  be  filed  with  the  Clerk  of  a  county  where  the 
parties,  or  one  of  them,  reside.  The  Clerk  must  there- 
upon enter  in  his  register  of  actions  a  note  of  the  sub- 
mission, with  the  names  of  the  parties,  the  names  of 
the  arbitrators,  the  date  of  the  submission,  when  filed, 
and  the  time  limited  by  the  submission,  if  any,  within 
which  the  award  must  be  made.  When  so  entered, 
the  submission  cannot  be  revoked  without  the  consent 
of  both  parties.  The  arbitrators  may  be  compelled 
by  the  Court  to  make  an  award,  and  the  award  may 
be  enforced  by  the  Court  in  the  same  manner  as  a 
judojment.  If  the  submission  is  not  made  an  order  Revooa- 
of  the  Court,  it  may  be.  revoked  at  any  time  before 
the  award  is  made. 

1284.  (§  383.)     Arbitrators  have  power  to  appoint  Powers  of 

arbitrators. 

a  time  and  place  for  hearing,  to  adjourn  from  time  to 
time,  to  administer  oaths  to  witnesses,  to  hear  the  alle- 
gations and  evidence  of  the  parties  and  to  make  an 
award  thereon. 

1285.  (§  384.)     All  the  arbitrators  must  meet  and  Mnjority  of 

^  ^  arbitrators 

act  together  during  the  investigation;  but  when  met,  maydeter- 
a  majority  may  determine  any  question.    Before  acting,  5w*must 
they  must  be  sworn  before  an  oflicer  authorized  ta  ^®"^°™* 
administer  oaths,  faithfully  and  fairly   to  hear  and 
examine  the  allegations  and  evidence  of  the  parties  in 
relation  to  the  matters  in  controversy,  and  to  make  a 
just  award  according  to  their  understanding. 

1286.  (§  385.)     The  award  must  be  in  writing,  Award 

^  ^  °'   to  be  in 

signed  by  the  arbitrators,  or  a  majoiity  of  them,  and  writing; 
delivered  to  the  parties.    When  the  submission  is 
made  an  order  of  the  Court,  the  award  must  be  filed 
with  the  Clerk,  and  a  note  thereof  made  in  his  regis- 
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When         ter.    After  the  expiration  of  five  days  from  the  filing 

Jadgment  _ 

to  *>«  ,  of  the  award,  upon  the  application  of  a  party,  and  on 
filing  an  afiS.davit,  showing  that  notice  of  filing  the 
award  has. been  served  on  the  adverse  party  or  Ms 
attorney,  at  least  four  days  prior  to  such  application, 
and  that  no  order  staying  the  entry  of  judgment  has 
been  served,  the  award  must  be  entered  by  the  Clerk 
in  the  judgment  book,  and  thereupon  has  the  eflfect  of 
a  judgment. 

Award  my       1287.     (§  S86.)     The  Court,  on  motion,  may  vacate 
uicOTtain     the  award  upon  either  of  the  following  grounds,  and 

may  order  a  new  hearing  before  the  same  arbitrators, 

or  not,  in  its  discretion: 

1.  That  it  was  procured  by  corruption  or  fi-aud; 

2.  That  the  arbitrators  were  guilty  of  misconduct, 
or  committed  gross  error  in  refusing,  on  cause  shown, 
to  postpone  the  hearing,  or  in  refusing  to  hear  perti- 
nent evidence,  or  otherwise  acted  improperly,  in  a 
manner  by  which  the  rights  of  the  party  were  preju- 
diced; 

3.  That  the  arbitrators  exceeded  their  powers  in 
making  their  award;  or  that  they  refused,  or  improp- 
erly omitted,  to  consider  a  part  of  the  matters  sub- 
mitted to  them;  or  that  the  award  is  indefinite,  or  can- 
not be  performed. 

Court  may,       1 288.     (§  387.)     The  Court  may,  on  motion,  modify 

on  motion,  i  -i        i  - 

SrrectS^e    ^^  corrcct  the  award,  where  it  appears: 
award.  j^  That  there  was  a  mistalculation  in  figures  upon 

which  it  was  made,  or  that  there  is  a  mistake  in  the 
description  of  some  person  or  property  therein; 

2.  When  a  part  of  the  award  is  upon  matters  not 
submitted,  which  part  can  be  separated  from  other 
parts,  and  does  flot  affect  the  decision  on  the  matters 
submitted; 

3.  When  the  award,   though   imperfect  in  form, 
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could  have  been  amended  if  it  had  been  a  verdict, 
OP  the  imperfection  disregarded. 

1289.  (§  388.)     The  decision  upon  the  motion  is  Decision, 

^  '  *  on  motion, 

subject  to  appeal  in  the  same  manner  as  an  order  JJ^^u**^ 
which  is  subject  to  appeal  in  a  civil  action;  but  the  jJJ^ent* 
judgment  entered  before  a  motion  made  cannot  be  S^re 

,  .      ,    .  -  motion. 

BUDject  to  appeal. 

1290.  (§  389.)     If  a  submission  to  arbitration  be  if  rabmifl- 

'  sion  06 

revoked,  and  an  action  be  brought  therefor,  the  amount  ^^^ 
to  be  recovered  can  only  be  the  costs  and  damages  sus-  JJ^Sght. 
tained  in  preparing  for  and  attending  the  arbitration.      ii^wJcL 


TITLE  XI. 

OF  PBOCEEDINGS  IN  PROBATE  COURTS. 

Chapter    I.  Of  jurisdiction. 

n.  Of  the  probate  of  wills. 
m.  Of  executors  and  administrators,  their 
letters,  bonds,  removals,  and  suspen- 
sions. 
IV.  Of  the  inventory  and  collection  of  the 

effects  of  decedents. 
V.  Of  the  provisions  for  support  of  family, 

and  of  the  homestead. 
VI.  Of  claims  against  the  estate. 
VH.  Of  sales  and  conveyance  of  property  to 

decedents. 
VILL  Of  the  powers  and  duties  of  executors 
and  administrators,  and  of  the  mavr 
agement  of  estates. 
IX.  Of  the  conveyance  of  real  estate  by  exec- 
utors and  administrators  in  certain 
cases. 
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Chapter  X.  Of  accounts  rendered  by  executors,  and 

administrators^  and  of  the  payment  of 
debts. 
XI.  Of  the  partition,  distribution^  and  final 

settlement  of  estates. 
Xn.  Of  orders^  decrees^  process^  minutes,  rec- 
ords, and  appeals. 
Xm.  Of  public  administrator. 
XIV.  Of  guardian  and  ward. 


CHAPTER  I. 


Jurisdio- 

tionof 

Probate 

Court  oyer 

the  estate, 

when 

exerdsed. 


OF  JURISDICTION. 

Section  1294.  Jurisdiction  of  Probate  Court  over  the  estate,  when 

exercised. 
1295.  When  jurisdiction  decided  by  first  application. 

1294.  (§  2.)  Wills  must  be  proved,  and  letters 
testamentary  or  of  administration  granted: 

1.  In  the  county  of  which  the  decedent  was  a  resi- 
dent at  the  time  of  his  death,  in  whatever  place  he 
may  have  died; 

2.  In  the  county  in  which  the  decedent  may  have 
died,  leaving  estate  therein,  he  not  being  a  resident 
of  the  State; 

3.  In  the  county  in  which  any  part  of  the  estate  may 
be,  the  decedent  having  died  out  of  the  State,  and  not 
resident  thereof  at  the  time  of  his  death; 

4.  In  the  county  in  which  any  part  of  the  estate  may 
be,  the  decedent  not  being  a  resident  of  the  State,  and 
not  leaving  estate  in  the  county  in  which  he  died; 

5.  In  all  other  cases,  in  the  county  where  application 
for  letters  is  first  made. 


y^^.^         1295.     (§  S.)     "When  the  estate  of  the  decedent  is 

jarudietion 

flJrta^u?    in  more  than  one  county,  he  having  died  out  of  the 
oatioD.        State,  and  not  having  been  a  resident  thereof  at  the 
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time  of  his  death,  or  being  such  non-resident  and 
dying  within  the  State  and  not  leaving  estate  in  the 
county  where  he  died,  the  Probate  Court  of  that 
county  in  which  application  is  first  made  for  letters 
testamentary  or  of  administration,  has  exclusive  juris- 
diction of  the  settlement  of  the  estate. 


CHAPTER  n. 

OP  THE   PROBATE  OP  WILLS. 

Article    I.  Petition,  notice,  and  pboop. 
II.  Contesting  pbobate  of  will. 

III.  Pbobate  OF  FOBEiQN  WILLS. 

IV.  Contesting  will  afteb  pbobate. 
V.  Probate  op  lost  ob  debtboted  will. 

VI.  Pbobate  op  nxtncupative  wills. 


ARTICLE  I. 

PETITION,  NOTICE,  AND  PBOOP. 

Section  1298.  Custodian  of  will  to  deliver  same  to  whom.    Penalty. 

1299.  "Who  may  petition  for  probate  of  will. 

1300.  Contents  of  petition. 

1301.  "When  executor  forfeits  riffht  to  letters. 

1302.  Will  to  accompany  petition,  or  its  presentation  prayed  ^ 

for  and  how  enforced. 

1303.  Notice  of  petition  for  probate,  how  given. 

1304.  Heirs  and  named  executors  to  be  notified,  how. 

1805.  Petition  may  be  presented  to  Judge  at  chambers,  and 
what  Judge  may  do. 

1306.  Hearing  proof  of  will  after  proof  of  service  of  notice. 

1307.  Who  may  appear  and  contest  the  will. 

1308.  Probate,  when  no  contest. 

1309.  Olographic  wills. 

1298.     (§  4.)     Every  custodian  of  a  will,  within  Custodian 

^         -^  ^  of  will  to 

thirty  days  after  receipt  of  information  that  the  maker  deliver 

•^        -^  ^  same  to 

thereof  is  dead,  must  deliver  the  same  to  the  Probate  "^^^^ 
Court  having  jurisdiction  of  the  estate,  or  to  the  execu- 
tor nanied  therein.     A  failure  to  comply  with  the 
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Pensiiy.  provisions  of  this  section  makes  the  person  feiling 
responsible  for  all  damages  sustained  by  any  one  in- 
jured thereby. 


Who  may 
petition  for 
probate  of 
wiU. 


Contents  of 
petitiona 


When 
exeeator 
forfeits 
right  to 
letters. 


1299.  (§§  5,  9.)  Any  executor,  devisee,  or  legatee 
named  in  any  will,  or  any  other  person  interested  in 
the  estate,  may,  at  any  time  after  the  death  of  the 
testator,,  petition  the  Court  having  jurisdiction  to  have 
the  will  proved,  whether  the  same  be  in  writing,  in 
his  possession  or  not,  or  is  lost  or  destroyed,  or  beyond 
the  jurisdiction  of  the  State,  or  a  nuncupative  will. 

1300.  (§  6.)  A  petition  for  the  probate  of  a  will 
must  show: 

1.  The  jurisdictional  fects; 

2.  "Whether  the  person  named  as  executor  consents 
to  act,  or  renounces  his  right  to  letters  testamentary; 

8.  The  names,  ages,  and  residence  of  the  heirs  and 
devisees  of  the  decedent; 

4.  The  probable  value  and  character  of  the  property 
of  the  estate; 

5.  The  name  of  the  person  for  whom  letters  testa- 
mentary are  prayed. 

No  defect  of  form,  or  in  the  statement  of  jurisdic- 
tional facts  actually  existing,  shall  make  void  the 
probate  of  a  will. 

1301.  (§  5.)  If  the  person  named  in  a  will  as 
executor,  for  thirty  days  after  he  has  knowledge  of  the 
death  of  the  testator,  and  that  he  is  named  as  execu- 
tor, fails  to  petition  the  proper  Court  for  the  probate 
of  the  will,  and  that  letters  testamentary  be  issued  to 
him,  he  may  be  held  to  have  renounced  his  right  to 
letters,  and  the  Court  may  appoint  any  other  compe- 
tent person  administrator,  unless  good  cause  for  delay 
is  shown. 

1302.  (§§  10,  11.)  If  it  is  alleged  in  any  petition 
that  any  will  is  in  the  possession  of  a  third  person. 
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and  the  Court  is  Batisfied  that  the  alle&:ation  is  cor-  wmto 

^  aooompany 

rect,  an  order  must  be  issued  and  served  upon  the  gj^^^*^*^' 
person  having  possession  of  the  will,  requiring  him  to  JSS^ifor 
produce  it  at  a  time  named  in  the  order.    If  he  has  SnfonM»d. 
possession  of  the  Will  and  neglects  or  refiises  to  pro- 
duce it  in  obedience  to  the  order,  he  may  by  war- 
rant from  the  Court  be  committed  to  the  jail  of  the 
county,  and  be  kept  in  close  confinement  until  he  pro- 
duces it. 


1303.  (§§  13-16.)    When  the  petition  is  filed  and  Notice  of 

^  -'  ^  petition  for 

the  will  produced,  the  Probate  Judge  must  fix  a  day  gj^*^®;, 
for  hearing  the  petition,  not  less  than  ten  nor  more 
than  thirty  days  from  the  production  of  the  will. 
Notice  of  the  hearing  shall  be  given  by  the  Clerk  of 
the  Court,  by  publishing  the  same  in  a  newspaper  of 
the  county;  if  there  is  none,  then  by  three  written 
or  printed  notices  posted  at  three  of  the  most  public 
places  in  the  county.  If  the  notice  is  published  in  a 
weekly  newspaper,  it  must  appear  therein  on  at  least 
three  diflferent  days  of  publication,  and  if  in  a  news- 
paper published  oftener  than  once  a  week,  it  shall  be 
so  published  that  there  must  be  at  least  ten  days  from 
the  first  to  the  last  day  of  publication,  both  the  first 
and  the  last  day  being  included.  If  the  notice  is  by 
posting,  it  must  be  given  at  least  ten  days  before  the 
hearing. 

1 304.  (§§  14, 15.)     The  heirs  of  the  testator,  resi-  Heire  and 

named 

dent  in  the  county  or  State,  must  have  written  or  JJU'"**^" 
printed  copies  of  the  notice  of  the  time  fixed  for  the  gj^jf *^' 
probate  of  the  will,  addressed  to  them  at  their  places 
of  residence,  postage  paid,  and  placed  in  the  Post 
Office  by  the  petitioner,  at  the  date  of  the  first  publi- 
cation; the  notice  must  be  issued  by  the  Clerk,  over 
his  official  seal.  Proof  of  the  mailing  of  the  notice 
must  be  made  at  the  hearing;  the  same  notice  and 
44* 
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proof  of  service  thereof  on  the  person  named  as  execu- 
tor must  be  made,  if  he  be  not  the  petitioner;  also,  ou 
any  person  named  as  co-executor,  not  petitioning. 

Petition  1305.     (§  12.)     The  Probate  Judge  may,  out  of 

to  jSd^at  ^®rm  time  or  at  chambers,  receive  petitions  for  the 

Mdwh^ot'    probate  of  wills,  and  make  and  issue  all  necessary 

do.     °^"^  orders  and  writs  to  enforce  the  production  of  wills  and 

the  attendance  of  witnesses,  and  may  appoint  special 

terms  of  his  Court  for  hearing  the  petitions,  trials  of 

issues,  and  admitting  wills  to  probate. 

Heaipin|  1306.     (§  17.)     At  the  time  appointed  for,  or  to 

prS)f  oT  which  the  hearing  may  have  been  postponed,  the  Court 
noUco!  °^  must  require  proo^  by  aflB.davit,  that  the  notices  herein 
before  required  have  been  personally  served  or  mailed 
and  published,  which  being  made,  the  Court  must 
hear  testimony  in  proof  of  the  will.  If  such  notice  is 
not  proved  to  have  been  given,  or  i^  from  any  other 
cause,  it  is  necessary,  the  hearing  may  be  postponed 
to  a  day  certain,  and  notice  to  absentees  given  thereof 
as  original  notice  is  required  to  be  given.  The  appear- 
ance in  Court  of  parties  interested  is  a  waiver  of  notice. 

• 

Who  may  1307.  (§  18.)  Any  person  interested  may  appear 
ooDtertthe  j^^^  coutcst  the  wiU.  Dcvisecs,  legatees,  heirs,  or 
creditors  of  an  estate  may  contest  the  will  through 
their  guardians,  or  attorneys  appointed  by  themselves 
or  by  the  Court  for  that  purpose;  but  a  contest  made 
by  an  attorney  appointed  by  the  Court  does  not  bar  a 
contest  after  probate,  by  the  party  so  represented,  if 
commenced  within  the  time  provided  in  Article  IV 
of  this  Chapter;  nor  does  the  non-appointment  of  an 
attorney  by  the  Court  of  itself  invalidate  the  probate 
of  a  will. 

1308.     (§  19.)     If  Ho  person  appears  to  contest  the 
probate  of  a  will,  the  Couit  may  admit  it  to  probate 
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on  the  testimony  of  one  of  the  subscribing  witnesses  Probate, 

when  no 

only,  if  he  testifies  that  the  will  was  executed  in  all  contest, 
particulars  as  required  by  law,  and  that  thd  testator 
Tvas  of  sound  mind  at  the  time  of  its  execution. 

1309.    An  olographic  will  may  be  proved  in  the  oiogpaphio 

WXUdb 

same  manner  that  other  private  writings  are  proved. 


ARTICLE  II. 

CONTESTING  PROBATK   OF  WILLS. 

Section  1812.  Contestant  to  file  grounds  of  contest,  and  petitioner  to 

reply. 

1313.  How  jury  obtained  and  trial  had. 

1314.  Verdict  of  the  jury.    Judgment.    Appeal. 

1315.  Witnesses,  who   and   how  many  to   be   examined. 

Proof  of  handwriting  admitted,  when. 
1816.  Testimony  reduced  to  writing  for  future  evidence. 

1317.  If  proved,  certificate  to  be  attached. 

1318.  Will  and  proof  to  be  filed  and  recorded. 

1S12.    '(§  20.)    If  any  one  appears  to  contest  the  Contestant 
will,  he  mnst  file  written  grounds  of  opposition  to  the  grounds  of 
probate  thereof,  and  serve  a  copy  on  the  petitioner  SJnw^to 
and  other  residents  of  the  county  interested  in  the  ^^^^' 
estate,  any  one  or  more  of  whom  may  demur  thereto 
upon  any  of  the  grounds  of  demurrer  provided  for  in 
Part  n.  Title  VI,  Chapter  HI  of  this  Code.    If  the 
demurrer  is  sustained,  the  Court  must  allow  the  con- 
testant a  reasonable  time,  not  exceeding  ten  days, 
within  which  to  amend  his  written  opposition.      K 
the  demurrer  is  overruled,  the  petitioner  and  others 
interested  may  jointly  or  separately  answer  the  con- 
testant's grounds,  traversing,  or  otherwise  obviating 
or  avoiding  the  objections.    Any  issues  of  fiict  thus 
raised,  involving: 

1.  The  competency  of  the*  decedent  to  make  a  last 
will  and  testament; 

2.  The  freedom  of  the  decedent  at  the  time  of  the 


848 

Same. 


Howjarr 
obtained 
and  trial 
had. 
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execution  of  the  will  from  duress,  menace,  fraud,  or 
undue  influence; 

3.  The  due  execution  and  attestation  of  the  will  by 
the  decedent  or  subscribing  witnesses;  or, 

4.  Any  other  questions  substantially  affecting  the 
validity  of  the  will; 

— Must,  on  request  of  either  party  in  writing  (filed 
three  days  prior  to  the  day  set  for  the  hearing),  be 
tried  by  a  jury.  If  no  jury  is  demanded,  the  Court 
must  try  and  determine  the  issues  joined.  On  the 
trial,  the  contestant  is  plaintiff,  and  the  petitioner  ifi 
defendant. 

1313.  (§  20.)  When  a  jury  is  demanded,  the 
Probate  Court  must  summons  and  impanel  a  jury  to 
try  the  case,  in  the  manner  provided  for  summoning 
and  impaneling  trial  juries  in  Courts  of  record,  and 
the  trial  must  be  conducted  in  accordance  with  the 
provisions  of  Part  II,  Title  VIII,  Chapter  IV  of  this 
Code.  A  trial  by  the  Court  must  be  conducted  as 
provided  in  Part  II,  Title  Vm,  Chapter  V  of  this 
Code. 


Verdict  of  1314.  (§§  20, 23.)  The  jury,  after  hearing  the  case, 
must  return  a  special  verdict  upon  the  issues  submit- 

Jttdgmont.  ted  to  them  by  the  Court,  upon  which  the  judgment 
of  the  Court  must  be  rendered,  either  admitting  the 

AppeaL  will  to  probatc  or  rejecting  it.  In  either  case,  the 
proofe  of  the  subscribing  witnesses  must  be  reduced 
to  writing.  If  the  will  is  admitted  to  probate,  the 
judgment,  will,  and  proofe  must  be  recorded. 


Witneasoe. 
who  and 
how  many 
to  be 
examined. 


1315.  (§§  21,  22.)  If  the  will  is  contested,  all  the 
subscribing  witnesses  who  are  present  in  the  county, 
and  who  are  of  sound  mind,  must  be  produced  and 
examined;  and  the  death,  absence,  or  insanity  of  any 
of  them  must  be  satisfectorily  shown  to  the  Court.  If 
none  of  the  subscribing  witnesses  reside  in  the  coiuity 
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at  the  time  appointed  for  proving  the  will,  the  Court 
may  admit  the  testimony  of  other  .witnesses  to  prove 
the  sanity  of  the  testator  and  the  execution  of  the 
will;  and,  as  evidence  of  the  execution,  it  may  admit  ^^^^ 
proof  of  the  handwriting  of  the  testator  and  of  the  'Writing, 
subscribing  witnesses,  or  any  of  them. 

1316.  (§  23.)     The  testimony  of  each  witness,  re-  Teetimony 

.  reduced 

duced  to  writing  and  signed  by  him,  shall  be  good  i°^J^°« 
evidence  in  any  subsequent  contests  concerning  the  ^^denoe. 
validity  of  the  will,  or  the  suflB.ciency  of  the  proof 
thereof,  if  the  witness  be  dead,  or  has  permanently 
removed  from  this  State. 

1317.  (§  24.)     K  the  Court  is  satisfied,  upon  the  if  proved, 
proof  taken  or  from  the  facts  found  by  the  jury,  that  JSj^^jj^^ 
the  will  was  duly  executed,  and  that  the  testator  at  the 

time  of  its  execution  was  of  sound  and  disposing  mind, 
and  not  acting  under  duress,  menace,  fi^ud,  or  undue 
influence,  a  certificate  of  the  proof  and  the  fiicts  found, 
signed  by  the  Probate  Judge  and  attested  by  the  seal 
of  the  Court,  must  be  attached  to  the  will.  ' 

1318.  (§  25.)     The  will  and  a  certificate  of  the  win  and 

proof  to  bo 

proof  thereof,  together  with  all  the  testimony  taken,  fii«d  and 
must  be  filed  by  the  Clerk,  and  recorded  by  him  in  a 
book  to  be  provided  for  the  purpose. 


ABTICLE  III. 

PROBATA  OV  FOBBION  WILLS. 

« 

Section  1322.*  Wills  proved  in  other  States  to  be  recorded,  when  and 

where. 

1323.  Proceedin]^  on  the  production  of  a  foreign  will. 

1324.  Hearing  proofs  of  probate  of  foreign  will. 

1322.     (§  27.)     Every  will  duly  proved  and  allowed  proved 

^  ,  mother 

in  any  other  of  the  United  States,  or  m  any  foreign  f^^JSJ^^ 
country  or  State,  may  be  allowed  and  recorded  in  the  where^ 


4        I 
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Probate  Court  of  any  county  in  which  the  testator  shall 
have  left  any  estate. 

Proceed-  1323.     (§  28.)     When  a  copy  of  the  will  and  the 

SPiffowSSi  P^^^^^^  thereof,  duly  authenticated,  shall  be  produced 
^^^^  by  the  executor,  or  by  any  other  person  interested  in 

the  will,  with  a  petition  for  letters,  the  same  must  be 
filed,  and  the  Court  or  Judge  must  appoint  a  time  for 
the  hearing;  notice  whereof  must  be  given  as  herein- 
before provided  for  an  original  petition  for  the  probata 
of  a  will. 


Hearing 
proofs  of 
probate  of 
foreign 
will 


1 324.  (§  29.)  K,  on  the  hearing,  it  appears  upon 
the  face  of  the  record  that  the  will  has  been  proved, 
allowed,  and  admitted  to  probate  in  any  other  of  the 
United  States,  or  in  any  foreign  country,  and  that  it  was 
executed  according  to  the  law  of  the  place  in  which  the 
same  was  made,  or  in  which  the  testator  was  at  the 
time  domiciled,  or  in  conformity  with  the  laws  of  this 
State,  it  must  be  admitted  to  probate,  and  have  the 
same  force  and  eflEect  as  a  will  first  admitted  to  probate 
in  this  State,  and  letters  testamentary  or  of  adminis- 
tration issued  thereon. 


ARTICLE  IV. 

CONTESTING  WILL  AFTEB  PROBATE. 

Section  1327.  The  probate  may  be  contested  within  one  year. 

1328.  Citation  to  be  issued  to  parties  interested. 

1329.  The  hearing  had  on  proof  of  service. 

1330.  Petitions  to  revoke  probate  of  will  tried  by  jury  or 

Court.    Judgment,  what. 

1331.  On  revocation  of  probate,  powers  of  executori  etc., 

cease,  but  not  liable  for  acts  in  good  faith. 

1332.  Costs  and  6xpenses,  by  whom  paid. 

1333.  Probate,  when  conclusive.    One  year  after  removal  of 

disability  given  to  infants  and  others. 

The  1327.     (§  30.)     When  a  will  has  been  admitted  to 

probato  \»         / 

™nto8tod     probate,  any  person  interested  may,  at  any  time  within 
within  one    ^^^  y^,^^  after  sucli  probate,  contest  the  same  or  the 
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validity  of  the  will.  For  that  purpose  he  must  file  in 
the  Court  in  which  the  will  was  proved  a  petition  in 
vmting,  containing  his  allegations  against  the  validity 
of  the  will  or  against  the  sufficiency  of  the  proof,  and 
praying  that  the  probate  may  be  revoked. 

• 

1328.     (§  31.)     Upon  the  filing  of  the  petition,  a  citation  to 

be  issued 

citation  must  be  issued  to  the  executors  of  the  will,  or  to  parties 

'         intoroBtecL 

to  the  administrators  with  the  will  annexed,  and  to  all 
the  legatees  mentioned  in  the  will  residing  in  the 
State,  or  to  their  guardians,  if  any  of  them  ai'e  minors, 
or  their  personal  representatives,  if  any  of  them  are 
dead,  requiring  them  to  appear  before  the  Court  on 
some  day  of  a  regular  term  therein  specified,  to  show 
cause  why  the  probate  of  the  will  should  not  be 
revoked. 

'     1329.     (§  82.)     At  the  time  appointed  for  showing  The. 
cause,  or  at  any  time  to  which  the  hearing  is  post-  haS^rf 
poned,  personal  service  of  the  citations  having  been  service, 
made  upon  any  persons  named  therein,  the  Court  must 
proceed  to  try  the  issues  of  feet  joined  in  the  same 
manner  as  in  an  original  contest  of  a  will. 

1330.  (§  33.)     In  all  cases  of  petitions  to  revoke  Petitions 
the  probate  of  a  will,  wherein  the  original  probate  was  probate  of 
granted  without  a  contest,  on  written  demand  of  either  ^^  ^' 
party,  filed  three  days  prior  to  the  hearing,  a  trial  by 

jury  must  be  had,  as  in  cases  of  the  contest  of  an 
original  petition  to  admit  a  will  to  probate.  K,  upon 
hearing  the  proofs  of  the  parties,  the  jury  shall  find.  Judgment, 

what. 

or,  if  no  jury  is  had,  the  Court  shall  decide,  that  the 
will  is  for  any  reason  invalid,  or  that  it  is  not  sufficiently 
proved  to  be  the  last  will  of  the  testator,  the  probate 
must  be  annulled  and  revoked.  tlo/of^*' 

probate, 

1331.  (§  34.)     Upon  the  revocation  being  made,  Sxwfuto?' 
the  powers  of  the  executor  or  administrator  with  the  !>"fnot 

^  liable  for 

will  annexed,  must  cease;  but  such  executor  or  admin-  JSSi^faith. 
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Costs  and 
expenses, 
by  whom 
paid. 


Probate, 

when 

conclasiTe. 

One  year 
after 

removal  of 
disability 
^ven  to 
infants  and 
others. 


istrator  shall  not  be  liable  for  any  act  done  in  good 
feith  previous  to  the  revocation. 

1332.  (§  3«5.)  The  fees  and  expenses  must  be  paid 
by  the  party  contesting  the  validity  or  probate  of  the 
will,  if  the  will  in  probate  is  confirmed.  If  the  pro- 
bate is  revoked,  the  costs  must  be  paid  by  the  party 
who  resisted  the  revocation,  or  out  of  the  property  of 
the  decedent,  as  the  Court  directs. 

1 333.  (§  86.)  K  no  person,  within  one  year  after 
the  probate  of  a  will,  contests  the  same,  or  the  validity 
thereof,  the  probate  of  the  will  is  conclusive;  saving 
to  infents,  married  women,  and  persons  of  unsound 
mind,  a  like  period  of  one  year  after  their  respective 
disabilities  are  removed. 


Proof  of 
lost  or 
destroyed 
will  to  be 
taken. 


Mast  hare 
been  in 
exifttonce 
at  time  of 
death. 


AKTICLE  V. 

PROBATE  OF  LOST  OR  DSSTROYED  WILL. 

Section  1338.  Proof  of  lost  or  destroyed  will  to  be  taken. 

1339.  Must  have  been  in  existence  at  time  of  death. 

1340.  To  be  certified,  recorded,  and  letters  thereon  granted. 

1341.  Court  to  restrain  injurious  acts  of  executors  or  ad- 

ministrators during  proceedings  to  prove  lost  will. 

1338.  (§  37.)  Whenever  any  will  is  lost  or  de- 
stroyed, the  Probate  Court  must  take  proof  of  the 
execution  and  validity  thereol^  and  establish  the  same, 
notice  to  all  persons  interested  being  first  given,  as 
prescribed  in  regard  to  proofe  of  wills  in  other  cases. 
All  the  testimony  given  must  be  reduced  to  writing, 
and  signed  by  the  witnesses. 

1339.  (§  38.)  No  will  shall  be  proved  as  a  lost  or 
destroyed  will,  unless  the  same  is  proved  to  have  beea 
in  existence  at  the  time  of  the  death  of  the  testator, 
or  is  shown  to  have  been  fraudulently  destroyed  in 
the  lifetime  of  the  testator,  nor  unless  its  provasioos 
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are  clearly  and    distinctly  proved    by  at  least  two 
credible  witnesses. 

1840.     (§  89.)     When  a  lost  will  is  established,  the  ¥o  u 
provisions  thereof  must  be  distinctly  stated  and  certi*  USnoHw 
fied  by  the  Probate  Judge,  under  his  hand  and  the  JJ^tSS. 
seal  of  his  Court,  and  the  certificate,  together  with 
the  testimony  upon  which  it  is  founded,  must  be  filed 
and  recorded  as  other  wills  are  filed  and  recorded,  and 
letters  testamentary  or  of  administration  with  the  will 
annexed,  must  be  issued  thereon,  in  the  same  manner 
as  upon  wills  produced  and  duly  proved. 

1341.     (§  40.)     I^  before  or  during  the  pendency  oonrtto 
of  an  application  to  prove  a  lost  or  destroyed  will,  injnrioag 
letters  of  administration  are  granted  on  the  estate  of  JJ^J^jJ, 
the  testator,  or  letters  testamentary  of  any  previous  SSSJjJw- 
will  of  the  testator  are  granted,  the  Court  may  restrain  to^oSS 
the  administrators  or  executors,  so  appointed,  from 
any  acts  or  proceedings  which  would  be  injurious  to 
the  legatees  or  devisees  claiming  under  the  lost  or 
destroyed  will. 

ABTICLE  VI. 

THB  PROBATE  OF  NTJNCUPATIVB  WILLS. 

Section  1344.  Nuncupative  wills,  when  and  how  admitted  to  probate. 

1345.  Additional  requirements  in  probate  of  nuncupative 

wills. 

1346.  Contests  and  appointments  to  conform  to  provisions  as 

to  other  wills. 

1 344.     (§  8.)    Nuncupative  wills  may  at  any  time,  NnnouM- 
within  six  months  after  the  testamentary  words  are  whonanrf 
spoken  by  the  decedent,  be  admitted  to  probate,  on  jfj^^^ 
petition .  and  notice  as  provided  in  Article  I,  Chapter 
n  of  this  Title.     The  petition,  in  addition  to  the  juris- 
dictional facts,  must  allege  that  the  testamentary  words 
or  the  substance  thereof  were   reduced  to  writing 
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within  thirty  days  after  they  were  spoken,  which  writ- 
ing must  accompany  the  petition. 

Additional       1 346.     (§  9.)     The  Probatc  Court  must  not  receive 

require-  ^         ' 

probateof  ^^  entertain  a  petition  for  the  probate  of  a  nuncupa- 
SvS  wBii.  tiv^  will,  until  the  lapse  of  fourteen  days  fix>m  the 
death  of  the  testator,  nor  must  such  petition  at  any 
time  be  acted  on  unless  the  testamentary  words  are, 
or  their  substance  is,  reduced  to  writing  and  filed  with 
the  petition,  nor  until  the  surviving  husband,  or  wife' 
(if  any),  and  all  other  persons  resident  in  the  State  or 
county,  interested  in  the  estate,  are  notified  as  herein- 
before provided. 

Contests  1346.    Contests  of  the  probate  of  nuncupative  wills 

and  ap-  *  ^ 

to  TODfom    ^^^  appointments  of  executors  and  administrators  of 
ionYaJto     the  estate  devised  thereby  must  be  had,  conducted, 

and  made  as  hereinbefore  provided  in  cases  of  the 

probate  of  written  wills. 


CHAPTER  m. 

OF     EXECUTORS     AND     ADMINISTRATORS,     THEIR     LETTERS, 
BONDS,   REMOVALS,   AND   SUSPENSIONS. 

AbTICLX    I.  LeTTEBS     TE8TAMSKTABY    AND     OF    ADMINIBTRATION, 
WITH    THE    WILL    ANNEXED,     HOW     AND     TO    WHOM 
ISSUED. 
II.  FOBM  07  LETTERS. 

III.  Letters  ot  administration,  to  whom,  and  the 

ORDER  IN  WHICH  THEY  ARE  GRANTED. 

IV.  Petition  and   contest  eor   letters,  and  action 

THIJREON. 

V.  Revocation  of  letters  and  proceedings  therefor. 

VI.  Oaths  and  bonds  of  executors  and  administratoes. 

VII.  Special  administrators  and  their  powers  akd 

DUTIES. 

VIII.  Wills  found  after    letters  of  ADMiNisTRATioy 

GRANTED. 

IX.  Disqualification  of  judges  and  transfers  of  ap* 

MINISTRATION. 

X.  Removals  and  suspensions  in  certain  casks. 
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AKTICLE  I. 

I.ETTEB8  TXSTAMENTABY  AND  OF  ADMINISTRATION,  WITH  THE  WILL 

ANNEXED,  HOW  AND  TO  WHOM  ISdUSD. 

Section  1949.  To  whom  letters  on  proved  will  to  issue. 

1350.  Who  are  incompetent  as  executors  or  administrators. 

Letters  with  will  annexed  to  issue,  when. 

1351.  Interested  parties  may  file  ohjections. 

1352.  Unmarried  woman,  executrix  or  administratrix,  mar- 

rying, her  authority  ceases.  Married  woman  named 
may  he  executrix,  hut  not  administratrix. 

1358.  Executor  of  an  executor. 

1354.  Letters  of  administration  duTwnJU  mdnore  CBtate, 

1365.  Acts  of  a  portion  of  executors  valid. 

1356.  Authority  of  administrators  with  will  annexed.  Let- 
ters, how  issued. 

1349.  (§  41.)     The  Court  admitting  a  will  to  pro-  To  whom 
bate,  after  the  same  is  proved  and  allowed,  must  issue  g^jj^  win 
letters  thereon  to  the  persons  named  therein  as  execu- 
tors, who  are  competent  to  discharge  the  trust,  who 

must  appear  and  qualify,  unless  objection  is  made,  as 
provided  in  Section  1351. 

1350.  (§§  42,  55.)  No  person  is  competent  to  serve  who  are 
as  executor  who,  at  the  time  the  will  is  admitted  to  *J^JJ(,„ 
probate,  ia:  g^jSS*^ 

1.  Under  the  age  of  majority; 

2.  Convicted  of  an  infamous  crime; 

3.  Adjudged  by  the  Court  incompetent  to  execute 
the  duties  of  the  trust  by  reason  of  drunkenness,  im- 
providence, or  want  of  understanding  or  integrity. 

If  the  sole  executor  or  all  the  executors  are  incom-  Letters. 

1      ^       ,  with  will 

petent,  or  renounce  or  fail  to  apply  for  letters,  or  to  SS®*^'**^ 
appear  and  qualify,  letters  of  administration  with  the 
will  annexed  must  be  issued. 

1351.  (§  43.)     Any  person  interested  in  a  will  interested 
may  file  objections  in  writing,  to  granting  letters  tes-  may  file 
tamentary  to  the  persons  named  as  executors,  or  any 

of  them;  and  the  objections  must  be  heard  and  de- 
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termined  by  the  Court.  A  petition  may,  at  the  same 
time,  be  filed  for  letters  of  administration,  with  the 
will  annexed. 

1352.'  (§§  44,  56.)  "When  an  unmarried  woman, 
appointed  executrix,  marries,  her  authority  is  extin- 
guished. When  a  married  woman  is  named  as  exec- 
utrix, she  may  be  appointed  and  serve  in  every  respect 
as  a  feme  sole. 

1853.  (§45.)  No  executor  of  an  executor  shall, 
as  such,  be  authorized  to  administer  on  the  estate  of 
the  first  testator,  but  on  the  death  of  the  sole  or  sur- 
viving executor  of  any  last  will,  letters  of  administra- 
tion with  the  will  annexed,  of  the  estate  of  the  first 
testator,  left  unadministered,  must  be  issued. 

1354.  (§  46.)  Where  a  person  absent  from  the 
State,  or  a  minor  is  named  executor — ^if  there  is  an- 
other executor  who  accepts  the  trust  and  qualifies — 
the  latter  may  have  letters  testamentary  and  adminis- 
ter the  estate  until  the  return  of  the  absentee  or  the 
majority  of  the  minor,  who  may  then  be  admitted  as 
joint  executor.  If  there  is  no  other  executor,  letters 
of  administration,  with  the  will  annexed,  must  be 
granted;  but  the  Court  may,  in  its  discretion,  revoke 
them  on  the  return  of  the  absent  executor  or  the  arri- 
val of  the  minor  at  the  age  of  majority. 

1 355.  (§  47.)  When  all  the  executors  named  are 
not  appointed  by  the  Court,  those  appointed  have  the 
same  authority  to  perform  all  acts  and  discharge  the 
trust,  required  by  the  will,  as  effectually  for  every  pujv 
pose  as  if  all  were  appointed  and  should  act  together; 
where  there  are  two  executors  or  administrators,  the 
act  of  one  alone  shall  be  effectual,  if  the  other  is  absent 
from  the  State,  or  laboring  under  any  legal  disability 
from  serving,  or  if  he  has  given  his  .co-executor  or  co- 
administrator authority,  in  writing,  to  act  for  both; 
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and  where  there  are  more  than  two  executors  or 
administrators,  the  act  of  a  majority  is  valid. 

1356.     (§§  48,  49.)     Administrators  with  the  will  Atithority 

of  admin- 
annexed  have  the  same  authority  over  the  estates  "^^^^"^ 

which  executors  named  in  the  will  would  have,  and  «^o»«^ 

their  acts  are  as  effectual  for  all  purposes.    Their  let-  Letters, 

-   how  iflsaecu 

ters  must  be  signed  by  the  Clerk  of  the  Court,  and 
bear  the  seal  thereof. 


ABTICLE  II. 

FOBM  OF  LETTSB8. 

Section  1360.  Fonn  of  letters  testamentary. 

1361.  Form  of  letters  of  administratiozi  with  the  will  an- 

nexed. 

1362.  Form  of  letters  of  administration. 

1360.     (§  50.)     Letters  testamentary  must  be  sub-  Form  of 

letters  tes* 

Btantially  in  the  following  form:     State  of  California,  tamentaiy. 

County  of .    The  last  will  of  A.  B.,  deceased,  a 

copy  of  which  is  hereto  annexed,  having  been  proved 
and  recorded  in  the  Probate  Court  of  the  County  of 

,  C.  D.,  who  is  named  therein,  is  hereby  appointed 

executor.    Witness,  G.  H.,  Clerk  of  the  Probate  Court 

of  the  County  of ,  with  the  seal  of  the  Court 

aflixed,  the day  of ,  A.  D.  18—.    (Seal) .    By 

order  of  the  Court,  G.  H.,  Clerk. 

1861.     (§  51.)     Letters  of  administration  with  the  Form  of 
will  annexed  must  be  substantially  in  the  following  adminii- 

form:    State  of  California,  County  of .    The  last  Jig*  *^® 

will  of  A.  B.,  deceased,  a  copy  of  which  is  hereto  *°"«*«^ 
annexed,  having  been  proved  and  recorded  in  the  Pro- 
bate Court  of  the  County  of ,  and  there  being  no 

executor  named  in  the  will  (or  as  the  case  may  be), 
C.  D.  is  hereby  appointed  administrator  with  the  will 
annexed.  Witness,  G.  H.,  Clerk  of  the  Probate  Court 
of  the  County  of  ,  with  the  seal  of  the  Court 
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affixed,  the day  of y  A.  D.  18—.    (Seal).     By 

order  of  the  Court,  G.  H.,  Clerk. 

1362.  (§  71.)  Letters  of  administration  mngt  be 
signed  by  the  Clerk,  under  the  seal  of  the  Court,  and 
substantially  in  the  following  form:  State  of  Califor- 
nia, County  of .  C.  D.  is  hereby  appointed  ad- 
ministrator of  the  estate  of  A.  B.,  deceased.  (Seal.) 
Witness,  G.  H.,  Clerk  of  the  Probat*e  Court  of  the 

County  of y  with  the  seal  thereof  affixed,  the 

day  of ,  A.  D.  18 — .    By  order  of  the  Court,  G. 

H.,  Clerk. 


-^ 


Order  of 
persoDB 
eotitledto 
administer. 


AKTICLE  ni. 

LSTTXB8  OF  ADlOlflBTBATIOK,  TO  WHOM  AlTD  THX  OBDEB  EN  WHICH 

THEY  ABB  OBAKTED. 

SxcTiON  1365.  Order  of  persons  entitled  to  administer.    Partner  not 

to  administer. 
1306.  Preference  of  persons  equally  entitled. 

1367.  In  discretion  of  Court  to  appoint  administrator,  when. 

1368.  When  minor  entitled,  who  appointed  administrator. 

1369.  Who  are  incompetent  to  act  as  administrators. 

1370.  Harried  woman  not  to  be  administratrix. 

1365.  (§  52.)  Administration  of  the  estate  of  a 
person  dying  intestate  must  be  granted  to  some  one  or 
more  of  the  persons  hereinafter  mentioned,  and  they 
are  respectively  entitled  thereto  in  the  following  order: 

1.  The  surviving  husband  or  wife,  or  some  compe- 
tent person  whom  he  or  she  may  request  to  have 
appointed; 

2.  The  children; 

8.  The  fether  or  mother; 

4.  The  brothers; 

5.  The  sisters; 

6.  The  grandchildren; 

7.  The  next  of  kin  entitled  to  share  in  the  distribu 
tion  of  the  estate; 

8.  The  creditors; 
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9.  The  Public  Administrator;  Partner 

not  to 

10.  Any  person  legally  competent.  adminiater. 
If  the  decedent  was  a  member  of  a  partnership  at 

the  time  of  his  decease,  the  surviving  partner  must  in 
no  case  be  appointed  administrator  of  his  estate. 

1366.  (§  58.)     Of  several   persons  claiming  and  Preference 

of  persons 

equally  entitled  to  administer,  males  must  be  pre-  ^lyajk 
ferred  to  females,  and  relatives  of  the  whole  to  those 
of  the  half  blood. 

1367.  (§  54.)    When  there   are   several  persons  indiacre- 
equally  entitled  to  the  administration,  the  Court  may  Court  to 
grant  letters  to  one  or  more  of  them;  and.  when  a  J^^ 
creditor  is  claiming  letters  the  Court  may,  in  its  dis-  ^^^' 
cretion,  at  the  request  of  another  creditor,  grant  let- 
ters to  any  other  person  legally  competent. 

1368.  (§  57.)     K  any  person  entitled  to  adminis-  when 
tration  is  a  minor,  letters  must  be  granted  to  his  or  enuued, 
her  guardian,  or  any  other  person  entitled  to  letters  of  J§^^ 
administration,  in  the  discretion  of  the  Court.  *"***^' 

1369.  (§  55.)     No  person  is  competent  to  serve  as  who  are 
administrator  or  administratrix  who,  when  appointed,  tent  to  act 

^  ^  as  admin- 

XS:  istrators. 

1.  Under  the  age  of  majority; 

2.  Convicted  of  an  in&mous  crime; 

3.  Adjudged  by  the  Court  incompetent  to  execute 
the  duties  of  the  trust  by  reason  of  drunkenness,  im- 
providence, or  want  of  understanding  or  integrity. 

1370.  (§  56.)     A  married  woman  must  not  be  ap-  Married 
pointed  administratrix.    "When  an  unmarried  woman  not  to  be 

^  adminis* 

appointed  administratrix   marries,   her  authority  is  tratrix. 
exrtinguished. 


aeo 
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ARTICLE  IV. 

PSTITIOK  F09  LBTTSB8,  jIND  ACTION  THBBSOB. 

Sbction  1871.  Applications,  how  made. 

1372.  When  granted. 

1373.  Notice  of  application. 

1374.  Cod  testing  applications. 

1375.  Hearing  of  application. 

1376.  Evidence  of  notice. 

1377.  Orant  to  any  applicant. 

1378.  What  proofs  must  be  made  before  granting  letters  of 

administration. 

1379.  Letters  may  be  granted  to  others  than  those  entitled. 

1871.  (§  58.)  Petitions  for  letters  of  administia- 
tion  must  be  in  writing,  signed  by  the  applicant  or  bis 
counsel,  and  filed  with  the  Clerk  of  the  Court,  stating 
the  fiicts  essential  to  give  the  Court  jurisdiction  of  the 
case,  and  when  known  to  the  applicant,  he  must  state 
the  names,  i^es,  and  residence  of  the  heirs  of  the 
decedent,  and  the  value  and  character  of  the  property. 
If  the  jurisdictional  facts  existed,  but  are  not  fiilly  set 
forth  in  the  petition,  and  are  afterwards  proved  in  the 
course  of  administration,  the  decree  or  order  of  admin- 
istration and  subsequent  proceedings  are  not  void  on 
account  of  such  want  of  jurisdictional  averments. 

1372.  (§  59.)  Letters  of  administration  may  be 
granted  at  a  regular  term  of  the  Court,  or  at  a  special 
term  appointed  by  the  Judga  for  the  hearing  of  the 
application. 

1 878.  (§  60.)  When  a  petition  praying  for  letters 
of  administration  is  filed,  the  Clerk  naust  give  notice 
thereof  by  causing  notices  to  be  posted  in  at  least  three 
public  places  in  the  county,  one  of  which  must  be  at 
the  place  where  the  Court  is  held,  containing  the  name 
of  the  decedent,  the  name  of  the  applicant,  and  the 
term  of  the  Court  at  which  the  application  will  be 
heard.  Such  notice  must  be  given  at  least  ten  days 
befoie  the  hearing. 
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1374.  (§61.)    Any  person  interested  may  contest  Oontwrthw 
the  petition,  by  filing  written  opposition  thereto,  on 

the  ground  of  the  incompetency  of  the  applicant,  or 
may  assert  his  own  rights  to  the  administration  and 
pray  that  letters  be  issued  to  himself.  In  the  latter 
ease  the  contestant  must  file  a  petition  and  give  the 
notice  required  for  an  original  petition,  and  the  Court 
must  hear  the  two  petitions  together. 

1 375.  (§  62.)     On  the  hearing,  it  being  first  proved  Hearing  of 
that  notice  has  been  given  as  herein  required,  the 

Court  must  hear  the  allegations  and  proofs  of  the  par- 
ties, and  order  the  issuing  of  letters  of  administration 
to  the  party  best  entitled  thereto. 

a 

1376.  (§  63.)     An  entry  in  the  minutes  of  the  Evidence 

.  .  of  notice. 

Court,  that  the  required  proof  was  made  and  notice 

given,  shall  be  conclusive  evidence  of  the  fact  of  such 

« 

notice. 

1377.  (§  64.)     Letters  of  administration  must  be  Grant 

^  '  to  any 

granted  to  any  applicant,  though  it  appears  that  there  applicant, 
are  other  persons  having  better  rights  to  the  adminis- 
tration, when  such  persons  &il  to  appear  and  claim 
the  issuing  of  letters  to  themselves. 

1378.  (§  65.)     Before  letters  of  administration  are  What 
granted  on  the  estate  of  any  person  who  is  represented  g|f™5^® 
to  have  died  intestate,  the  feet  of  his  dying  intestate  (^^°of 
must  be  proved  by  the  testimony,  of  the  applicant  or  Sitionr 
others;  and  the  Court  may  also  examine  any  other 
person  concerning  the  time,  place,  and  manner  of  his 
death,  the  place  of  his  residence  at  the  time,  the  value 

and  character  of  his  property,  and  whether  or  not  the 
decedent  left  any  will,  and  may  compel  any  person  to 
attend  as  a  witness  for  that  purpose. 

46* 
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Letters 
may  be 
granted 
toothon 
than  those 
entitled. 


1 379.  (§  66.)  Administration  may  be  granted  to 
one  or  more  competent  persons,  although  not  entitled 
to  the  same,  at  the  written  request  of  the  person 
entitled,  filed  in  the  Court.  When  the  person  entitled 
is  a  non-resident  of  the  State,  affidavits  or  depositions, 
taken  ex  parte  before  any  officer  authorized  by  the 
laws  of  this  State  to  take  acknowledgments  and  ad- 
minister oaths  out  of  this  State,  may  be  received  as 
primary  evidence  of  the  identity  of  the  party,  if  free 
from  suspicion,  and  the  fiict  is  established  to  the  satis- 
faction of  the  Court. 


Reyocation 
of  letters  of 
adminis- 
tration. 


When 

Petition 
led, 
citation 
to  issue. 


ARTICLE  V. 

BEVOCATION  OF  LETTEB8  AND  FB0CBSDING8  THXBSFOIl. 

Section  1383.  Revocation  of  letters  of  administration. 

1384.  When  petition  filed,  citation  to  issue. 

1385.  Hearing  of  petition  for  revocation. 

1386.  Prior  rights  of  relatives  entitles  them  to  revoke  prior 

letters. 

1 383.  (§  67.)  When  letters  of  administration  have 
been  granted  to  any  person  other  than  the  surviTing 
husband  or  wife,  child,  father,  mother,  brother,  or  sis- 
ter of  the  intestate,  any  one  of  them  may  obtain  the 
revocation  of  the  letters  and  be  entitled  to  the  admin- 
istration, by  presenting  to  the  Probate  Court  a  petition 
praying  the  revocation,  and  that  letters  of  administrar 
tion  may  be  issued  to  him. 

1384.  (§  68.)  'When  such  petition  is  filed,  the 
Clerk  must  issue  a  citation  to  the  administrator  to 
appear  and  answer  the  same  on  some  day  of  a  regular 
term  of  the  Court,  or  a  special  term  appointed  by  the 
Court  or  Judge  for  the  hearing  thereof 


Hearing  of       1385.     (§  69.)    At  the  time  appointed,  the  citation 

rerooation.   having  been  duly  served  and  returned,  the  Court  must 

proceed  to  hear  the  allegations  and  proofe  of  the  par- 


Code  op  Civil  Procbdurb.  868 

ties;  and  if  the  right  of  the  applicant  is  established, 
and  he  is  competent,  letters  of  administration  most  be 
granted  to  him,  and  the  letters  of  the  former  adminis^ 
trator  revoked. 

1386.     (§  70.)     The  surviving  husband  or  wife,  Prior  rights 
"when  letters  of  administration  have  been  granted  to  a  ®J****®J 
child,  fiither,  brother,  or  sister  of  the  intestate;   or  JJJ^^^® 
any  of  such  relatives,  when  letters  have  been  gr^^nted 
to  any  other  of  them,  may  assert  his  prior  right,  and 
obtain  letters  of  administration,  and  have  the  letters 
before  granted  revoked  in  the  manner  prescribed  in 
the  three  preceding  sections. 


r, 


etten. 


ARTICLE  VI; 

OATHS  AND  BOND  07  SXECUTOBS  AND  ADMINI8TKAT0RS. 

SxcTiON  1387.  AdmmiBtratoT  or  executor  to  take  oath.    Letters  and 

bond  to  be  recorded. 

1388.  Bond  of  Administrators,  form  and  requirements  of. 

1389.  Additional  bonds,  when  required. 
1890.  Conditions  of  bonds. 

1391.  Each  or  more  than  one  administrator  to  ffive  separate 

bonds. 

1392.  Several  recoveries  may  be  had  on  same  bond. 

1393.  Bonds,  and   justification   of  sureties   on.    Must  be 

approved. 

1394.  Citation  and  requirements  of  Judge  on  deficient  bond. 

Additional  security. 

1395.  Bight  ceases,  when. 

1396.  When  bond  may  be  dispensed  with. 

1397.  Petition  showing  &iling  sureties  and  asking  for  further 

bonds. 

1398.  Citation  to  executor,  etc.,  to  show  cause  against  such 

application. 

1399.  Further  security  may  be  ordered. 

1400.  Neglecting  to  obey  order. 

1401.  Suspending  powers  of  executor,  etc. 

1402.  Further  security  ordered  without  application  of  party 

in  interest. 
1408.  Release  of  sureties. 

1404.  New  sureties. 

1405.  Neglect  to  give  new  sureties  forfeits  letters. 

1406.  Applications  to  be  determined  out  of  term  time. 
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Adminit-         1387.     (§  72.)     Before  letters  testamentary  or  of 

tratoror  v"         /  ** 

exeoutor  to  administration  are  issued  to  the  executor  or  admims- 

takeoath. 

trator,  he  must  take  and  subscribe  an  oath  before  some 
officer  authorized  to  administer  oaths,  that  he  will 
perform,  according  to  law,  the  duties  of  executor  or 
administrator,  which  oath  must  be  attached  to  the 
Lettetsand  letters.    All  letters  testamentary  and  of  administra- 

bond  to  be 

recorded,  tiou  issucd  to,  and  all  bonds  executed  by  executors  or 
administrators,  with  the  affidavits  and  certificates 
thereon,  must  be  forthwith  recorded  by  the  Clerk  of 
the  Court  having  jurisdiction  of  the  estates,  in  books 
to  be  kept  by  him  in  his  office  for  that  purpose. 

* 
Jdmtnfa-  1388.     (§  78.)     Every  person  to  whom  letters  tea- 

fom  and  tamcntaiy  or  of  administration  are  directed  to  issue, 
mentttir.  must,  bcforc  receiving  them,  execute  a  bond  to  the 
State  of  California,  with  two  or  more  sufficient  snre- 
ties,  to  be  approved  by  the  Probate  Judge.  In  form, 
the  bond  must  be  joint  and  several,  and  the  penalty 
must  not  be  less  than  twice  the  value  of  the  personal 
property,  and  twice  the  probable  value  of  the  annual 
rents,  profits,  and  issues  of  the  real  property  belong- 
ing to  the  estate,  which  values  must  be  ascertained  by 
the  Probate  Judge,  by  examining  on  oath  the  party 
applying,  and  any  other  persons. 

Additional  1389.  (§  73.)  The  Probate  Judge  must  require 
r^uired.  *^  additional  bond  whenever  the  sale  of  any  real 
estate  belonging  to  an  estate  is  ordered  by  him;  but 
no  such  additional  bond  must  be  required  when  it  sat- 
isfactorily appears  to  the  Court  that  the  penalty  of  the 
bond  given  before  receiving  letters,  or  of  any  bond 
given  in  place  thereof  is  equal  to  twice  the  value  of 
the  personal  property  remaining  in,  or  that  will  come 
into,  the  possession  of  the  executor  or  administrator, 
including  the  annual  rents,  profits,  and  issues  of  real 
estate,  and  twice  the  probable  amount  to  be  realized 
on  the  sale  of  the  real  estate  ordered  to  be  sold. 
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1390.     (§  73.)     The  bond  must  be  conditioned  that  Conditioiw 

^  ^  of  bonds. 

the  executor  or  administrator  shall  feithfuUy  execute 
the  duties  of  the  trust  according  to  law. 

1891.     {§  74.)     "When  two  or  more   persons  are  Each  or 

more  than 

appointed   executors  or  administrators,  the  Probate  oneadmin- 

^■i  '  istrator 

Judge  must  require  and  take  a  separate  bond  from  ^^^^ 
each  of  them.  ^^^ 


1892.     (§  76.)     The  bond  shall  not  be  void  upon  Several 

^  '  *  reooToriea 

the  first  recovery,  but  may  be  sued  and  recovered  upon  f^^ 
from  time  to  time,  by  any  person  aggrieved,  in  his  own  *'*™®  ^^^^ 
name,  until  the  whole  penalty  is  exhausted. 

1898.     (§  76.)     In  all  cases  where  bonds  or  under-  Bonda.and 
takinffs  are  required  to  be  ffiven,  under  this  Title,  the  tion  of 

^  ^  G  ?  '  sureties  on, 

sureties  must  justify  thereon  in  the  same  manner  and 
in  like  amounts  as  required  by  Section  1057  of  this 
Code,  and  the  certificate  thereof  must  be  attached  to, 
and  filed  and  recorded  with  the  bond  or  undertaking. 
All  such  bonds  and  undertakings  must  be  approved  by  Must  be 

approved. 

the  Probate  Judge  before  being  filed  or  recorded. 

1 894.     (§  76.)    Before  the  Probate  Judge  approves  citation 
any  bond  required  under  this  Title,  he  may  of  his  own  roquiro- 
motion,  or  at  any  time  after  the  approval  of  such  bond,  defi«ont 
upon  the  motion  of  any  person  interested  in  the  estate,  ^^^ 
supported  by  affidavit  that  any  one  or  all  of  such  sure- 
ties are  not  worth  as  much  as  they  have  justified  to, 
order  a  citation  to  issue,  requiring  such  sureties  to 
appear  before  him,  at  a  certain  time  and  place,  to  tes- 
tify touching  their  property  and  its  value;   and  the 
Judge  must,  at  the  time  such  citation  is  issued,  cause 
a  notice  to  be  issued  to  the  executor  or  administrator, 
requiring  his  appearance  at  the  return  of  the  citation. 
Upon  the  return  of  the  citation,  the  Judge  may  swear 
the  sureties,  and  such  witnesses  as  may  be  produced, 
touching  the  property  of  such  sureties  and  its  value; 
and  if,  upon  such  investigation,  the  Judge  is  satisfied 
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lUght 

oeasos, 

when. 


When  bond 
may  be 
disnensod 
with. 


Additional   that  the  bond  is  insufficient,  he  may  require  sufficient 

Motility* 

additional  security,  within  such  time  as  may  be  reason- 
able, not  less  thab  five  days. 

1395.  (§  76.)  If  sufficient  security  is  not  given 
within  the  time  fixed  by  the  Judge's  order,  the  right 
of  such  executor  or  administrator  to  the  administra- 
tion shall  cease,  and  the  person  next  entitled  to  the 
administration  on  the  estate,  who  will  execute  a  suffi- 
cient bond,  must  be  appointed  to  the  administration. 

1396.  (§  77.)  When  it  is  expressly  provided  in 
the  will  of  a  testator,  that  no  bond  is  required  of  the 
executor,  letters  testamentary  may  issue  and  sales  of 
real  estate  be  made  and  confirmed  without  any  bond 
being  given;  but  an  executor  to  whom  letters  are 
issued  without  bond,  may,  at  any  time  afterward  (when 
it  appears  from  any  cause  necessary  or  proper),  be 
required  to  file  a  bond  as  in  other  cases. 

1397.  (§  78.)  Any  person  interested  in  an  estate 
may,  by  verified  petition,  represent  to  the  Probate 
Judge  that  the  sureties  of  the  executor  or  administrar 
tor  thereof  have  become  or  are  becoming  insolvent,  or 
that  they  have  removed  or  are  about  to  remove  from 
the  State,  or  that  from  any  other  cause  the  bond  is 
insufficient,  and  ask  that  further  security  be  required. 


Petition 

showing 

failing 

saretios 

and  asking 

for  further 

bonds. 


Citation  to        1398.     (§79.)     If  the  Probate  Judge  is  satisfied 

«xecutor,  ^  '         ,  ,  *^ 

«how*ca       ^^^^  *^®  matter  requires  investigation,  a  citation  must 

S°appii-    t)®  issued  to  the  executor  or  administrator,  requiring 

cation.        j^j^  ^^  appear,  at  a  time  and  place  to  be  therein  speci- 

•  fied,  to  show  cause  why  he  should  not  give  further 

security.    The  citation  must  be  served  personally  on 

the  executor  or  administrator,  at  least  five  days  before 

the  return  day.    If  he  has  absconded,  or  cannot  be 

found,  it  may  be  served  by  leaving  a  copy  of  it  at  his 

last  place  of  residence,  or  by  such  publication  as  the 

Court  or  Judge  may  order. 
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1390.     (§  80.)     On  the  return  of  the  citation,  or  at  Further 

security 

such  other  time  as  the  Judge  may  appoint,  he  must  mj^  be 
proceed  to  hear  the  proofs  and  allegations  of  the  par- 
ties. K  it  satisfectorily  appears  that  the  security  is, 
from  any  cause,  insufficient,  he  may  make  an  order 
requiring  the  executor  or  administrator  to  give  further 
security,  or  to  file  a  new  bond  in  the  usual  form  within 
a  reasonable  time,  not  less  than  five  days. 

1400.  (§  81.)     If  the  executor  or  administrator  Neglecting 

to  obey 

neglects  to  comply  with  the  order  within  the  time  pre-  ordeiv 
scribed,  the  Judge  must,  by  order,  revoke  his  letters, 
and  his  authority  must  thereupon  cease. 

1401.  (§  82.)     When  a  petition  is  presented  pray-  suspending 
ing  that  an  executor  or  administrator  be  required  to  executor, 
give  farther  security,  or  to  give  bond,  where,  by  the 

terms  of  the  will,  no  bond  was  originally  required,  and 
it  is  alleged,  on  oath,  that  the  executor  or  adminis- 
trator is  wasting  the  property  of  the  estate,  the  Judge 
may,  by  order,  suspend  his  powers  until  the  matter 
can  be  heard  and  determined. 

1402.  (§  83.)     When  it  comes  to  his  knowledge  Further 
that  the  bond  of  any  executor  or  administrator  is,  from  ordered 

.  without 

any  cause,  insufficient,  the  Probate  Judge,  without  any  Jp^^JJ^JJ 
application,  must  cause  him  to  be  cited  to  appear  and  »°*«"»^ 
show  cause  why  he  should  not  give  farther  security, 
and  must  proceed  thereon  as  upon  the  application  of  • 

any  person  interested. 

1403.  (§  84.)    When  a  surety  of  any  executor  or  Release  of 
administrator  desires  to  be  released  from  responsibility 

on  account  of  future  acts,  he  may  make  application  to 
the  Probate  Court  or  Judge  for  relief.  The  Court  or 
Judge  must  cause  a  citation  to  the  executor  or  admin- 
istrator to  be  issued,  and  served  personally,  requiring 
him  to  appear  at  a  time  and  place  to  be  therein  speci- 
fied, and  to  give  other  security.     If  he  has  absconded. 


.  I 
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New 
sureties. 


Negleet  to 
give  now 
sureties 
forfeits 
letters. 


Applica- 
tions to  be 
determined 
out  of  term 
time. 


left,  or  removed  from  the  State,  or  if  he  cannot  be 
found  after  dae  diligence  and  inquiry,  service  may  be 
made  as  provided  in  Section  1398. 

1404.  (§  85.)  If  new  sureties  be  given  to  the  sat- 
isfitction  of  the  Judge,  he.  may  thereupon  make  an  order 
that  the  sureties  who  applied  for  relief  shall  not  be 
liable  on  their  bond  for  any  subsequent  act,  defeult^  or 
misconduct  of  the  executor  or  administrator. 

1405.  (§  86.)  If  the  executor  or  administrator 
neglects  or  refuses  to  give  new  sureties,  to  the  satis&o- 
tion  of  the  Judge,  on  the  return  of  the  citation,  or 
within  such  reasonable  time  as  the  Judge  shall  allow, 
unless  the  surety  making  the  application  shall  consent 
to  a  longer  extension  of  time,  the  Court  or  Judge  must, 

by  order,  revoke  his  letters. 

< 

1406.  (§  87.)  The  applications  authorized  by  the 
nine  preceding  sections  of  this  Chapter*  may  be  heard 
and  determined  out  of  term  time.  All  orders  made 
therein  must  be  entered  upon  the  minutes  of  the 
Court. 


special 
adminis- 
trator, 
when 
appointed. 


ARTICLE  VII. 

SPECIAL  ADMINISTRATORS  AND  THEIR  POWERS  AND  DUTIES. 

Section  1411.  Special  administrator,  when  appointed. 

1412.  Special  letters  may  be  issued  out  of  term  time. 

1413.  Preference  given  to  persons  entitled  to  letters. 

1414.  Special  administrator  to  give  bond  and  take  oath. 

1415.  Duties  of  special  administrator. 

1416.  When  letters  testamentary  or  of  administration  are 

granted,  special  administrator's  powers  cease. 

1417.  Special  administrator  to  render  account. 

1411.  (§§  88,  95,  282.)  When  there  is  delay  in 
granting  letters  testamentary  or  of  administration, 
from  any  cause,  or  when  such  letters  are  granted 
irregularly,  or  no  sufficient  bond  is  tiled  as  required, 
or  when  no  application  is  made  for  such  letters,  or 
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when  an  administrator  or  executor  dies,  or  is  sus- 
pended or  removed,  the  Probate  Judge  must  appoint 
a  special  administrator  to  collect  and  take  charge  of 
the  estate  of  the  decedent,  in  whatever  county  or 
counties  the  same  may  be  found,  and  to  exercise  such 
other  powers  as  may  be  necessary  for  the  preservation 
of  the  estate;  or  he  may  direct  the  Public  Adminis- 
trator of  his  county  to  take  charge  of  the  estate. 

1412.  (§  89.)     The  appointment  may  be  made  out  Special 
of  term  time,  and  without  notice,  and  must  be  made  beiwued 

'  '  oat  of  tonn 

by  entry  upon  the  minutes  of  the  Court,  specifying  **™*' 
the  powers  to  be  exercised  by  the  administrator. 
Upon  such  order  being  entered,  and  after  the  person 
appointed  has  given  bond,  the  Clerk  must  issue  letters 
of  administration  to  such  person,  in  conformity  with 
the  order. 

1413.  (§  90.)     In  making  the  appointment  of  a  Prrferonee 
special  administrator,  the  Probate  Judge  must  give  persons 
preference  to  the  person  entitled  to  letters  testamen-  *o  letters. 
tary  or  of  administration,    but  no  appeal  must  be 
allowed  from  the  appointment. 

1414.  (§  91.)     Before  any  letters  issue  to  any  spe-  Soeeiai 
cial  administrator,  he  must  erive  bond  in  such  sum  as  tratorto 
the  Probate  Judge  may  direct,  with  sureties  to  the  sat-  JJth.**^ 
is&ction  of  the  Jndge,  conditioned  for  the  faithful  per- 
formance of  his  duties;   and  he  must  take  the  usual 

oath  and  have  the  same  indorsed  on  his  letters. 

1415.  (§92.)     The  special  administrator  must  col-  Duties  of 

^  '  ^  special 

lect  and  preserve  for  the  executor  or  administrator,  all  ^™"**»' 
the  goods,  chattels,  debta,  and  eflfects  of  the  decedent, 
all  incomes,  rents,  issues,  and  profits,  claims,  and  de- 
laands,  of  the  estate;  must  take  the  charge  and  man- 
agement of,  enter  upon  and  preserve  from  damage, 
waste,  and  injury,  the  real  estate,  and  for  any  such 

47* 
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When 
letters  tee- 
tamentsiT 
or  of 
adminis- 
tration are 
granted, 
special 
sidminis- 
trator's 
powers 
cease. 


fipeeial 
adminis- 
trator to 
render 
aoooont. 


and  all  necessary  purposes  may  commence  and  main- 
tain, or  defend,  suits  and  other  legal  proceedin'gs,  ae  an 
administrator;  he  may  sell  such  perishable  property  as 
the  Probate  Court  may  order  to  be  sold,  and  exercise 
such  other  powers  as  are  conferred  upon  him  by  his 
appointment,  but  in  no  case  is  he  liable  to  an  action 
by  any  creditor  on  a  claim  against  the  decedent. 

1416.  (§  98.)  When  letters  testamentary  or  of 
administration  on  the  estate  of  the  decedent  have 
been  granted,  the  powers  of  the  special  administrator 
cease,  and  he  must  forthwith  deliver  to  the  executor 
or  administrator  all  the  property  and  effects  of  the 
decedent  in  his  hands;  and  the  executoY*  or  adminis- 
trator may  prosecute  to  final  judgment  any  suit  com- 
inenced  by  the  special  administrator. 

1417.  (§  94.)  The  special  administrator  must  ren- 
der an  account,  on  oath,  of  his  proceedings,  in  like 
manner  as  other  administrators  are  required  to  do. 


On  proof  of 
will,  after 
mntof 
letters  of 
adminis- 
tration, * 
letters 
revoked. 


ARTICLE  VIII. 

WILLS    S'OUND    AFTEB    LETTEBS  OF  ADMINI6TBATI0N  QBANTED,  ASl> 

MI8CSLLANE0TJB    FB0VIBI0N8. 

Sectiok  1423.  On  proof  of  will,  after  gnnt  of  letters  of  administra- 
tion, letters  revoked.  * 

1424.  Power  of  executor  in  such  a  case. 

1425.  Remaining  administrator  or  executor  to  continue  when 

his  colleagues  are  disqualifled. 

1426.  Who  to  act  when  all  acting  are  incompetent. 

1427.  Executor  or  administrator  may  resign,  when.    Court 

to  appoint  successor.    Liability  of  outgoer. 

1428.  All  acts  of  executor,  etc.,  valid  until  his  power  is  re- 

voked. 

1429.  Transcript  of  Court  minutes  to  be  evidence. 

1423.  (§  98.)  I^  after  granting  letters  of  adminis- 
tration on  the  ground  of  intestacy,  a  will  of  the  decedent 
is  duly  proved  and  allowed  by  the  Court,  the  letters  of 
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administration  must  be  revoked,  and  the  power  of  the 
administrator  ceases,  and  he  must  render  an  account 
of  his  administration  within  such  time  as  the  Court 
shall  direct. 

1424.  (§  99.)     In  such  case,  the  executor  or  the  Power  of 

,  ezeeator  in 

administrator  with  the  will  annexed  is  entitled  to  »ttci»»oMo. 
demand,  sue  for,  recover,  and  collect  all  the  rights, 
goods,  chattels,  debts,  and  effects  of  the  decedent 
remaining  unadministered,  and  may  prosecute  to  final 
judgment  any  suit  commenced  by  the  administrator 
before  the  revocation  of  his  letters  of  administration. 

• 

1425.  (§  96.)     In  case  any  one  of  several  execu-  Remaining 

_  .  adminiA- 

tors  or  administrators,  to  whom  letters  are  granted,  tratoror 
dies,  becomes  lunatic,  is  convicted  of  an  infamous  S?hS*K 
crime,  or  otherwise  becomes  incapable  of  executing  SoSf-"^ 
the  trust;  or  in  case  the  letters  testamentary  or  of  **°  *^ 
administration  are  revoked  or  annulled,  with  respect 
to  any  one  executor  or  administrator,  the  remaining 
executor  or  administrator  must  proceed  to  complete 
the  execution  of  the  will  or  administration. 

1426.  (§  97.)     If  all  such  executors  or  adminis-  Whotoaot 

^  when  all 

trators  die  or  become  incapable,  or  the  power  and  acting  are 

r  ^  sr  inoompe- 

authority  of  all  of  them  is  revoked,  the  Probate  Court  *^^ 
must  issue  letters  of  administration  with  the  will 
annexed,  or  otherwise,  to  the  widow,  or  next  of  kin, 
or  others,  in  the  same  order  and  manner  as  is  directed 
in  relation  to  original  letters  of  administration.  The 
administrators  so  appointed  must  give  bond  in  the  like 
penalty,  with  like  sureties  and  conditions,  as  herein- 
before required  of  administrators^  and  shall  have  the 
like  power  and  authority. 

1427.  (§  100.)    Any  executor  or   administrator  Bzeentor 

.  or  adminis- 

may,  at  any  time,  by  writing,  filed  in  the  Probate  tratormay 
Court,  resign  his  appointment,  having  first  settled  his  ^^^^ 
accounts  and  delivered  up  all  the  estate  to  the  person 
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Court  to      whom  the  Court  shall  appoint  to  receive  the  same. 

appoint  Ti%    ^  1 

successor.  1^  howevcr,  by  reason  of  any  delays  in  such  settle- 
ment and  delivering  up  of  the  estate,  or  for  any  other 
cause,  the  circumstances  of  the  estate  or  the  rights  of 
those  interested  therein  require  it,  the  Court  may,  at 
any  time  before  settlement  of  accounts  and  delivering 
up  of  the  estate  is  completed,  revoke  the  letters  of 
such  executor  or  administrator,  and  appoint  in  his 
stead  an  administrator,  either  special  or  general,  in  the 
same  manner  as  is  directed  in  relation  to  original  let- 

LiabUity  of  ters  of  administration.  The  liability  of  the  outgoing 
executor  or  administrator,  or  of  the  sm^eties  on  his 
bond,  shall  not  be  in  any  manner  discharged,  released, 
or  affected,  by  such  appointment  or  resignation. 

AU  acta  of        1428.     (§  101.)     All  acts  of  an  executor  or  admin- 

ezecutor,       ,  ^ 

•tov/aiid    istrator,  as  such,  before  the  revocation  of  his  letters 

until  his  '  '  « 

rSrolf^  testamentary  or  of  administration,  are  as  valid,  to  all 
intents  and  purposes,  as  if  such  executor  or  adminis- 
trator had  continued  lawfully  to  execute  the  duties  of 
his  trust. 

Transcript  1429.  (§  102.)  A  transcript  from  the  minutes  of 
bi^evilenoe  ^^®  Court,  showing  the  appointment  of  any  person  as 
executor  or  administrator,  together  with  the  certificate 
of  the  Clerk,  under  his  hand  and  the  seal  of  his  Court, 
that  such  person  has  given  bond  and  been  qualified, 
and  that  letters  testamentary  or  of  administration  have 
been  issued  to  him  and  have  not  been  revoked,  shall 
have  the  same  efiect  in  evidence  as  the  letters  them- 
selves. 


AETICLE  IX. 

DISQUALIFICATION  OJF  JUDGES  AND  TRANSFERS  OF  ADMINISTRATORS. 

Section  1430.  When  Judge  not  to  act. 

1431.  Judge  being  disqualiEcd,  proceedings  to  be  transferred, 
and  where. 
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Section  1482.  Transfer  not  to  change  right  to  administer.    Betrans- 

fer,  how  made. 
1433.  When  proceedings  to  be  returned  to  original  Court. 


1430.  (§  103.)    No  Probate  Court  shall  admit  to  When 

^  *  Judge 

probate  any  will,  or  grant  letters  testamentary  or  of  not  to  act. 
administration,  in  any  case  where  the  Judge  thereof 
is  interested  as  next  of  kin  to  the  decedent,  or  as  a 
legatee  or  devisee  under  the  will,  or  when  he  is  named 
as  executor  or  trustee  in  the  will,  or  is  a  witness 
thereto,  or  is  in  any  other  manner  interested  or  dis- 
qualified from  acting. 

1431.  (§  104.)     When  a  petition  is  filed  in  the  Jndgo 

beioffdis- 

Probate  Court,  praying  for  admission  to  probate  of  a  ^^^J^JJl^ 
will,  or  for  granting  letters  testamentary  or  of  adminis-  forred^and 
tration,  or  when  proceedings  are  pending  in  the  Pro-  ^^^^ 
bate  Court  for  the  settlement  of  an  estate,  and  the 
presiding  Judge  of  the  Court  id  disqualified  to  act 
j&om  any  cause,  upon  his  own  or  the  motion  of  any 
person  interested  in  the  estate,  he  must  make  an  order 
transferring  the  proceeding  to  the  Probate  Court  of 
an  adjoining  county;  and  the  Clerk  of  the  Court 
ordering  the  transfer  must  transmit,  to  the  Clerk  of 
the  Court  to  which  the  proceeding  is  ordered  to  be 
transferred,  a  certified  copy  of  the  order,  and  all  the 
papers  on  file  in  his  office  in  the  proceeding;  and 
thereafter  the  Probate  Court  to  which  the  proceeding 
is  transferred  shall  exercise  the  same  authority  and 
jurisdiction  over  the  estate,  and  all  matters  relating  to 
the  administration  thereof,  as  if  it  had  original  juris- 
diction of  the  estate. 

1432.  (§  104.)     The  transfer  of  a  proceeding  fi*om  Traarfer 
one  Court  to  another,  as  provided  for  in  the  preceding  change 
section,  shall  not  affect  the  right  of  any  person  to  let-  Sminwter. 
ters  testamentary  or  of  administration  on  the  estate 
transferred,  but  the  same  persons  are  entitled  to  letters 
testamentary  or  of  administration  on  the  estate  in  the 
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Retranafor.  Order  hereinbefore  provided.    K  before  the  adminis- 

now  made.  ^ 

tration  is  closed  of  any  estate  so  transferred,  as  herein 
provided,  another  person  is  elected  or  appointed,  and 
qualified,  as  Probate  Judge  of  the  county  wherein  such 
proceeding  was  originally  commenced,  who  is  not  dis- 
qualified to  act  in  the  settlement  of  the  estate,  and  the 
causes  for  which  the  proceeding  was  transferred  no 
longer  exist,  any  person  interested  in  the  estate  may 
have  the  proceeding  returned  to  the  Court  fi^om  which 
it  was  originally  transferred,  by  filing  a  petition  setting 
forth  these  facts,  and  moving  the  Court  therefor. 

When  1433.     (§  104.)     On  hearing  the  motion,  if  the  fects 

prooeedings  \^  /  &  '  _ 

returned  required  by  the  preceding  section  to  be  set  out  in  the 
S>SitI^*^  petition  are  satisfactorily  shown,  and  it  fiirther  appears 
to  the  Court  that  the  convenience  of  parties  interested 
would  be  promoted  by  such  change,  the  Judge  must 
make  an  order  transferring  the  proceeding  back  to 
the  Probate  Court  where  it  was  originally  commenced; 
and  the  Clerk  of  the  Court  ordering  the  transfer  must 
transmit  to  the  Clerk  of  the  Court  in  which  the  pro- 
ceeding was  originally  commenced  a  certified  copy  of 
the  order,  and  all  the  original  papers  on  file  in  his  office 
in  the  proceeding;  and  the  Court  where  the  proceed- 
ing was  originally  commenced  shall  thereafter  have 
jurisdiction  and  power  to  make  all  necessary  orders 
and  decrees  to  close  up  the  administration  of  the  estate. 


ARTICLE  X» 

BSMOYALB  A17D  SU8FENBI0N8  IK  CSRTAIH  GASES. 

Sbctiok  1486.  Suepension  of  powers  of  executor. 

1487.  Executor  to  have  notice  of  his  fiuspension,  and  to  be 

cited  to  appear. 
148S.  Any  party  interested  may  appear  on  hearing. 

1439.  Notice  to  absconding  executors  and  administratorB. 

1440.  May  compel  attendance. 
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1436.  (§  281.)     Whenever  the  Probate  Judge  has  Suspengion 

^  '  *^  of  powers 

reason  to  believe,  from  his  own  knowledge  or  from  of  ©xocutor. 
credible  information,  that  any  executor  or  adminis- 
trator has  wasted,  embezzled,  or  mismanaged,  or  is 
about  to  waste  or  embezzle  the  property  of  the  estate 
committed  to  his  charge,  or  has  committed  or  is  about 
to  commit  a  fraud  upon  the  estate,  or  is  incompetent 
to  act,  or  has  permanently  removed  from  the  State,  or 
has  wrongfully  neglected  the  estate,  or  has  long  neg- 
lected to  perform  any  act  as  such  executor  or  adminis- 
trator, he  must,  by  an  order  entered  upon  the  minutes 
of  the  Court,  suspend  the  powers  of  such  executor  or 
administrator  until  the  matter  is  investigated. 

1437.  (§  283.)     When  such  suspension  is  made,  Bzeontor 

^  to  have  no- 

notice  thereof  must  be  riven  to  the  executor  or  admin-  ^^^^  ^j» 

o  suflpeDSion, 

istrator,  and  he  must  be  cited  to  appear  and  show  cause  SS«ito** 
why  his  letters  should  not  be  revoked.    If  he  feil  to  *^^®"' 
appear  in  obedience  to  the  citation,  or,  if  appearing, 
the  Court  is  satisfied  that  there  exists  cause  for  his 
removal,  his  letters  must  be  revoked,  and  letters  of 
administration  granted  anew,  as  the  case  may  require. 

1438.  (§  284.)     At  the  hearing,  any  person  inter-  Anypar^ 
ested  in  the  estate  may  appear  and  file  his  allegations  may  appear 

•^    .  ^^  °  on  hearing. 

in  writing,  showing  that  the  executor  or  administrator 
should  be  removed;  to  which  the  executor  or  admin- 
istrator may  demur  or  answer,  as  hereinbefore  provided. 
The  issues  raised  must  be  heard  and  determined  by 
the  Court. 

1430.     (§285.)     If  the  executor  or  administrator  Notice  to 

^  ^  absconding 

has  absconded  or  conceals  himself,  or  has  removed  or  ©xooutopa 

'  and  admin- 

absented  himself  from  the  State,  notice  may  be  given  "*ra*«"- 
him  of  the  pendency  of  the  proceedings  by  publica- 
tion, in  such  manner  as  the  Court  may  direct,  and  the 
Court  may  proceed  upon  such  notice  as  if  the  citation 
had  been  personally  served. 
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Miy  1440.     (§  286.)     In  the  proceedings  authorized  by 

»**«siA»B09.  the  preceding  sections  of  this  Article,  for  the  removal 
of  an  executor  or  administrator,  the  Court  may  compel 
his  attendance  by  attachment,  and  may  compel  him  to 
answer  questions,  on  oath,  touching  his  administration, 
and,  upon  his  refusal  so  to  do,  may  commit  him  until 
he  obey,  or  may  revoke  his  letters,  or  both. 


CHAPTER  IV. 

* 

OF   THE   INVENTORY   AND   COLLECTION   OF   THE   EFFECTS   OF 

DECEDENTS. 

Abticle    I.  Ikyentory,  appbaisement,   and  possession  of 

ESTATE. 
II.  EMBEZZLSMEirT  AND  6URBENDEB  OF  PBOPXBTT  OF 

ESTATE. 


to  be 


AKTICLE  I. 

t 

INYENTORYy  APPRAISEMENT,  AND  POSSESSION  OF  ESTATE. 

Section  1443.  Inyentory  to  be  returned,  includiD^  the  homestead. 

1444.  Appraisement,  and  pay  of  appraisers. 

1445.  Oath  of  appraisers  and  inyentory,  how  made. 

1446.  Inventory  to  account  for  moneys.    If  all  money,  no 

appraisement  necessary. 

1447.  Effect  of  naming  a  debtor  executor. 

1448.  Discharge  or  bequest  of  debt  against  executor. 

1449.  To  make  oath  to  inventory. 

1450.  Letters  may  be  revoked  for  neglect  of  administrator. 

1451.  Inventory  of  after  discovered  property. 

1452.  Administrator  and  executor  to  possess  real  and  per* 

sonal  estate. 

1453.  Executor  or  administrator  to  deliver  real  estate  to  heirs 

or  devisees  at  the  end  of  ten  months,  unless  there  are 
debts  to  be  satisfied. 


1443.  (§  105.)  Every  executor  or  administrator 
Jjjjjgj^  must  make  and  return  to  the  Court,  at  its  first  term 
^crtMd.  ^^r  his  appointment,  a  true  inventory  and  appraise- 
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ment  of  all  the  estate  of  the  decedent,  includiDg  the 
homestead,  if  any,  which  has  come  to  his  possession 
or  knowledge, 

1444.  (§  106.)     To  make  the  appraisement,  the  Apprais^ 
Probate  Judge  or  Court  must  appoint  three  disinter-  J^jlJ^aen. 
ested  persons  (any  two  of  whom  may  act),  who  are 
entitled  to  receive  a  reasonable  compensation  for  their 
services,  not  to  exceed  five  dollars  per  day,  to  be 
allowed  by  the  Court  or  Judge,    -The  appraisers  must, 

with  the  inventory,  file  a  verified  account  of  their  ser- 
vices and  disbursements.  J£  any  part  of  the  estate  is 
in  any  other  county  than  that  in  which  letters  issued, 
appraisers  thereof  may  be  appointed,  either  by  the 
Probate  Judge  having  jurisdiction  of  the  estate  or  by 
the  Probate  Judge  of  such  other  county,  on  request  of 
the  Judge  having  jurisdiction. 

1445.  (§  107.)     Before  proceeding  to  the  execu-  oaihof 
tion  of  their  duty,  the  appraisers,  before  any  officer  and 
authorized  to  administer  oaths,  must  take  and  sub-  kowmi3o. 
scribe  an  oath,  to  be  attached  to  the  inventory,  that 

they  will  truly,  honestly,  and  impartially  appraise  the 
property  exhibited  to  them,  according  to  the  best  of 
their  knowledge  and  ability.    They  must  then  proceed 
to  estimate  and  appraise  the  property;  each  article 
must  be  set  down  separately,  with  the  value  thereof 
in  dollars  and  cents,  in  figures,  opposite  to  the  arti- 
cles respectively;  the  inventory  must  contain  all  the 
estate  of  the  decedent,  real  and  personal,  a  statement 
of  all  debts,  partnerships,  and  other  interests,  bonds, 
mortgages,  notes,  and  other  securities  for  the  payment 
of  money  belonging  to  the  decedent,  specifying  the 
name  of  the  debtor  in  each  security,  the  date,  the 
sum  originally  payable,  the  indorsements  thereon  (if 
any),  with  their  dates,  and  the  sum  which,  in  the 
judgment  of  the  appraiser,  may  be  collected  on  each 
48* 
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Inventory 
toaocoant 
for  moneys. 


If  all 
money,  no 
appraise- 
ment 
neoessary. 


EiTeet  of 
naming  a 
debtor 
exeoator. 


Discharge 
or  bequest 
of  debt 
against 
executor. 


To  make 
oath  to 
inventory. 


debt,  interest,  or  security;  the  inventory  must  show, 
so  &r  as  the  same  can  be  ascertained  by  the  executor 
or  the  administrator,  what  portion  of  the  property  is 
community  property  and  what  portion  is  the  separate 
property  of  the  decedent. 

1446.  (§  108.)  The  inventory  must  also  contain 
an  account  of  all  moneys  belonging  to  the  decedent 
which  have  come  to  the  hands  of  the  executor  or 
administrator,  and  if  none,  the  ^  fact  must  be  so  stated 
in  the  inventory.  If  the  whole  estate  consists  of 
money,  there  need  not  be  an  appraisement,  but  an 
inventory  must  be  made  and  returned  as  in  other 
cases. 

1447.  (§  109.)  The  naming  of  a  person  as  execu- 
tor does  not  thereby  discharge  him  from  any  just 
claim  which  the  testator  has  against  him,  but  the 
claim  must  be  included  in  the  inventory,  and  the 
executor  is  liable  for  the  same,  as  tor  so  much  money 
in  his  hands,  when  the  debt  or  demand  becomes  due. 

1448.  (§  110.)  The  discharge  or  bequest  in  a  will, 
of  any  debt  or  demand  of  the  testator  against  the 
executor  named,  or  any  other  person,  is  not  valid 
against  the  creditors  of  the  decedent,  but  is  a  specific 
bequest  of  the  debt  or  demand.  It  must  be  included 
in  the  inventory,  and,  if  necessary,  applied  in  the  pay- 
ment of  the  debts.  If  not  necessary  for  that  purpose, 
it  must  be  paid  in  the  same  manner  and  proportion  as 
other  specific  legacies. 

1449.  (§  111.)  The  inventory  must  be  signed  by 
the  appraisers,  and  the  executor  or  administrator  must 
tak^  and  subscribe  an  oath  before  an  oflicer  authorized 
to  administer  oaths,  that  the  inventory  contains  a  true 
statement  of  all  the  estate  of  the  decedent  which  has 
come  to  his  knowledge  and  possession,  and  particularly 
of  all  money  belonging  to  the  decedent,  and  of  all  just 


Code  of  Civil  Procedure.  879 

claims  of  the  decedent  against  the  affiant.  The  oath 
must  be  indorsed  upon  or  annexed  to  the  inventory. 

1450.  (§  112.)     If  an  executor  or  administrator  Letters 

^  '  may  be 

neglects  or  refuses  to  return  the  inventory  within  the  ^^i^^oJ®' 
time  prescribed,  or  within  such  further  time,  not  ex-  ^aton^ 
ceeding  two  months,  which  the  Court  or  Judge  shall, 
for  reasonable  cause,  allow,  the  Court  may,  upon  notice, 
revoke  the  letters  testamentary  or  of  administration, 
and  the  executor  or  administrator  is  liablp  on  his  bond 
for  any  injury  to  the  estate,  or  any  person  interested 
therein,  arising  from  such  failure. 

145 1 .  (§  118.)     "Whenever  property  not  mentioned  inrentory 

,  .  ,  ,/»,-.  ,        of  after 

m  an  inventory  that  is  made  and  filed,  comes  to  the  discovered 

•'  '  property. 

possession  or  knowledge  of  an  executor  or  adminis- 
trator, he  must  cause  the  same  to  be  appraised  in  the 
manner  prescribed  in  this  Article,  and  an  inventory 
thereof  to  be  returned  within  two  months  after  the 
discovery;  and  the  making  of  such  inventory  may  be 
enforced,  after  notice,  by  attachment  or  removal  from 
office. 

1452.  (§  114.)     The  executor  or  administrator  is  Adminis- 

trator and 
entitled  to  the  possession  of  all  the  real  and  personal  executor 

-^  *  to  possess 

estate  of  the  decedent,  and  to  receive  the  rents  and  ^^^^ 
profits  of  the  real  estate,  until  the  estate  is  settled,  or  ^^*®* 
until  defivered  over  by  order  of  the  Probate  Court  to 
the  heirs  or  devisees;  and  must  keep  in  good  tenant-' 
able  repair  all  houses,  buildings,  and  fixtures  thereon, 
which  are  under  his  control.  The  heirs  or  devisees 
may  themselves,  or  jointly  with  the  executor  or  admin- 
istrator, maintain  an  action  for  the  possession  of  the 
real  estate,  or  for  the  purpose  of  quieting  title  to  the 
same,  against  any  one  except  the  executor  or  admin- 
istrator. 

1453.  Unless  it  satis&ctorily  appears  to  the  Pro- 
bate Court,  that  the  rents,  issues,  and  profits  of  the 
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Executor,  real  estate  for  a  longer  period,  are  necessary  to  be  re- 
dSirerroai  ^^^^^^^  ^7  *^^  executop  or  administrator,  wherewith 
h^^or*  ^  P^y  *^®  debts  of  the  decedent,  or  that  it  will  proba- 
the  OT? o?  bly  be  necessary  to  sell  the  real  estate  for  the  payment 
nnieas      '  of  such   dcbts,  at  the  end  of  ten  months  from  the 

there  are 

d^to^be  first  publication  of  the  notice  to  creditors,  the  Court 
must  direct  the  executor  or  administrator  to  deliver 
possession  of  all  the  real  estate  to  the  heirs  at  law  or 
devisees. 


ABTICLB  II. 

EMBEZZLEMENT  ANB  BUKRENDEK  OY  PROPERTY  OF  THE  ESTATE. 

Section  1458.  Embezzling  estate  before  grant  of  letters  testamcntaTy. 

1459.  Citation  to  person  suspected  to  have  embezzled  estate, 

etc. 

1460.  Befufal  to  obey  citation,  penalty  for  and  for  embezzle- 

ment.   May  bo  compelled  to  disclose  by  imprison- 
ment.   Liable  for  double  damages. 

1461.  Persons  entrusted  with  estate  of  decedent  may  be 

cited  to  account. 

Emboa-  1458.     (§  116.)    If  any  person  before  the  granting 

before  of  letters  testamentary  or  of  administration,  embez- 
tamentiSr.  ^^^®  ^^  alienates  any  of  the  moneys,  goods,  chattels, 
or  effects  of  a  decedent,  he  is  chargeable  therewith, 
and  liable  to  an  action  by  the  executor  or  adminis- 
trator of  the  estate,  for  double  the  value  of  the  prop- 
erty so  embezzled  or  alienated,  to  be  recovered  for  the 
benefit  of  the  estate. 

Citation  1459.     (§  117.)     If  any  executor,  administrator,  or 

to  person  '  -  -i    •        i 

suspected  other  pcrsou  interested  in  the  estate  of  a  decedent, 
wtate^'etcl  complaius  to  the  Probate  Judge,  on  oath,  that  any  per- 
son is  suspected  to  have  concealed,  embezzled,  smug- 
gled, conveyed  away,  or  disposed  of  any  moneys, 
goods,  or  chattels  of  the  decedent,  or  has  in  his  pos- 
session or  knowledge,  any  deeds,  conveyances,  bonds, 
contracts,  or  other  writings,  which  contain  evidences 
of,  or  tend  to  disclose  the  right,  title,  interest,  or 
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claim  of  the  decedent  to  any  real  or  personal  estate, 
or  any  claim  or  demand,  or  any  last  will,  the  Judge 
may  cite  such  person  to  appear  before  the  Probate 
Court,  and  may  examine  him  on  oath  upon  the  matter 
of  such  complaint.  If  such  person  is  not  in  the  county 
where  letters  have  been  granted,  he  may  be  cited  and 
examined,  either  before  the  Probate  Court  of  the  county 
where  he  is  found,  or  before  the  Court  issuing  the  cita- 
tion. But  if  in  the  latter  case  he  appears  and  is  found 
innocent,  his  necessary  expenses  must  be  allowed  him 
out  of  the  estate. 

1460.     (§  118.)     If  the  person  so  cited  refuses  to  Refusal 
appear  and  submit  to  an  examination,  or  to  answer  citation, 

■^*  '  penalty  for 

such  interrogatories  as  may  be  put  to  him,  touching  ^^bSzio- 

the  matters  of  the  complaint,  the  Court  may,  by  war-  ™®"^ 

rant  for  that  purpose,  commit  him  to  the  County  Jail, 

there  to  remain  in  close  custody  until  he  submits  to 

the  order  of  the  Court  or  is  discharged  according  to 

law.     I^  upon  such  examination,  it  appears  that  he 

has  concealed,  embezzled,  smugglted,  conveyed  away.  May  be 

compelled 

or  disposed  of  any  moneys,  goods,  or  chattels  of  the  ^  diwiose 
decedent^  or  that  he  has  in  his  possession  or  knowl-  o°n»o°*- 
edge,  any  deeds,  conveyances,  bonds,  contracts,  or 
other  writings,  tending  to  disclosQ  the  right,  title, 
interest,  or  claim  of  the  decedent  to  any  real  or  per- 
sonal estate,  claim,  or  demand,  or  any  lost  will  of  the 
decedent,  the  Probate  Court  may  make  an  order 
requiring  such  person  to  disclose  his  knowledge  thereof 
to  the  executor  or  administrator,  and  may  commit  him 
to  the  County  Jail,  there  to  remain  until  the  order  is 
complied  with  or  he  is  discharged  according  to  law; 
and  all  such  interrogatories  and  answers  must  be  in 
writing,  signed  by  the  party  examined,  and  filed  in 
the  Probate  Court.  The  order  for  such  disclosure, 
made  upon  such  examination,  is  primary  evidence  of  Liable  for 
the  right  of  such  administrator  to  such  property  in  damagw. 
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any  action  brought  for  the  recovery  thereof;  and  any 
judgment  recovered  therein  must  be  for  double  the 
value  of  the  property  as  assessed  by  the  Court  or  jury, 
or  for  return  of  the  property,  and  damages  in  addition 
thereto,  equal  to  the  value  of  such  property.  In  addi- 
tion to  the  examination  of  the  party,  witnesses  may- 
be produced  and  examined  on  either  side. 

S?^?ed  1461 .  (§  119.)  The  Probate  Judge,  upon  the  com- 
of  deeedSnt  pl^^iut,  ou  oath,  of  any  executor  or  administrator,  may 
dte^  to  cite  any  person  who  has  been  entrusted  with  any  part 
of  the  estate  of  the  decedent,  to  appear  before  such 
Court,  and  require  him  to  render  a  full  account,  on 
oath,  of  any  moneys,  goods,  chattels,  bonds,  accounts, 
or  other  property  or  papers  belonging  to  the  estate, 
which  have  come  to  his  possession  in  trust  for  the 
executor  or  administrator,  and  of  his  proceedings 
thereon;  and  if  the  person  so  cited  refuses  to  appear 
and  render  such  account,  the  Court  may  proceed 
against  him  as  provided  in  the  preceding  section. 


acooant. 


CHAPTEK  V. 

OF  THE  PROVISION  FOR  THE  SUPPORT  OF  THE  FAMIIrT,  AND 

OF  THE  HOMESTEAD. 

Article    I.  Op  the  provisiok  for  the  support  of  the  family. 
II.  Of  the  homestead. 


ARTICLE  I. 

of  the  protision  fob  the  support  of  the  family. 

Section  1464.  Widow  and  minor  children  may  remain  in  decedent's 

house,  etc. 

1465.  All  property  exempt  from  execution  to  be  set  apart  for 

use  of  family. 

1466.  May  make  extra  allowance. 

1467.  Payment  of  allowance. 
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Section  1468.  Property  set  apart,  how  apportioned  between  widow 

and  children. 

1469.  Estates  less  than  fifteen  hundred  dollars  to  ji^  to  wife 

and  child;  those  le8s*than  three  thousand  to  be  sum- 
n^arily  administered. 

1470.  "When  all  property  to  go  to  children. 

1464.  (§   120.)     When  a  person  dies  leaving  a  Widow 
widow  or  minor  children,  the  widow  or  children,  until  children 

'  '  may  ^ 

letters  are  granted  and  the  inventory  is  returned,  are  de™edOTt°s 
entitled  to  remain  in  possession  of  the  homestead,  of  ^<>'*««'®*^ 
all  the  wearing  apparel  of  the  family,  and  of  all  the 
household  furniture  of  the  decedent,  and  are  also  enti- 
tled to  a  reasonable  provision  for  their  support,  to  be 
allowed  by  the  Probate  Judge. 

1465.  (§  121.)     Upon  the  return  of  the  inventory,  Aiipropor- 
or  at  any  subsequent  time  durine  the  administration,  from 

•^  ^  °  '    execution 

the  Court  or  the  Probate  Judge  may,  on  his  own  mo-  Jj^  ^^8«* 
tion  or  on  petition  therefor,  set  apart  for  the  use  of  SmSy. 
the  surviving  husband  or  wife,  or  the  minor  children 
of  the  decedent,  all  property  exempt  from  execution, 
including  the  homestead  selected,  designated,  and  re- 
corded. If  none  has  been  selected,  designated,  and 
recorded,  the  Judge  or  the  Court  must  select,  desig- 
nate, set  apart,  and  cause  to  be  recorded,  a  homestead 
for  the  use  of  the  persons  hereinbefore  named,  in  the 
manner  provided  in  Article  IE  of  this  Chapter,  out  of 
the  real  estate  belonging  to  the  decedent. 

1466.  (§  122.)     K  the  amount  set  apart  be  insuffi-  May  make 
cient  for  the  support  of  the  widow  and  children,  or  afiowance. 
either,  the  Probate  Court  or  Judge  must  make  such 
reasonable  allowance  out  of  the  estate  as  shall  be  neces- 
sary for  the  maintenance  of  the  family,  according  to 

their  circumstances,  during  the  progress  of  the  settle- 
ment of  the  estate;  which,  in  case  of  an  insolvent 
estate,  must  not  be  longer  than  one  year  after  granting 
letters  testamentary  or  of  administration. 
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aitowlmie?^  1467.  (§  123.)  Any  allowance  made  by  the  Court 
or  Judge,  in  accordance  with  the  provisions  of  this 
Article,  must  be  paid  in  preference  to  all  other  charges, 
except  funeral  charges  and  expenses  of  administration; 
and  any  such  allowance,  whenever  made,  may,  in  the 
discretion  of  the  Court  or  Judge,  take  effect  from  the 
death  of  the  decedent. 

Property  1468.     (§  125.)    When  property  is  set  apart  for  the 

Uonoy'^'"  ^®®  ^^  ^^^  family,  in  accordance  with  the  provisions  of 
widow  and  ^his  Chapter,  if  the  decedent  left  a  widow  and  no  minor 
child,  such  property  is  the  property  of  the  widow.  If 
he  left  also  a  minor  child  or  children,  the  one  half  of 
such  property  shall  belong  to  the  widow  and  the 
remainder  to  the  child,  or  in  equal  shares  to  the  chil- 
dren, if  there  are  more  than  one.  J£  there  is  no  widow, 
the  whole  belongs  to  the  minor  child  or  children. 

Estatofl  less  1469.  (§  126.)  I^  On  the  return  of  the  inventory 
doUarst)  ^^  ^^^  cstatc  of  an  intestate,  it  appears  that  the  value 
andchud^  ^f  t^®  wholc  estate  does  not  exceed  the  sum  of  fifteen 
thM  thr?e    hundred  dollars,  the  Probate  Court,  by  a  decree  for 

thousand  .ait 

to  be  sum-  that  purposc,  must  assign  for  the  use  and  support  of 
t«?d"""  ^^^^  widow  and  minor  child  or  children,  if  there  be  a 
widow  or  minor  child,  and  if  no  widow,  then  for  the 
children,  if  there  are  any,  the  whole  of  the  estate,  after 
the  payment  of  the  expenses  of  his  last  illness,  funeral 
charges,  and  expenses  of  the  administration,  and  there 
must  be  no  further  proceedings  in  the  administmtiou 
uqless  further  estate  be  discovered;  and  when  it  so 
appears  that  the  value  of  the  whole  estate  does  not 
exceed  the  sum  of  three  thousand  dollars,  it  is  in  the 
discretion  of  the  Probate  Court  to  dispense  with  the 
regular  proceedings,  or  any  part  thereol^  prescribed  in 
tliis  Title,  and  there  must  be  had  a  summary  adminis- 
tration of  the  estate,  and  an  order  of  distribution 
thereof  at  the  end  of  six  months  after  the  issuing  of 
letters;  the  notice  to  creditors  must  be  given  to  pre- 
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sent  their  claims  within  lour  months  after  the  first 
publication  of  such  notice,  and  those  not  so  presented 
are  barred  as  in  other  cases. 

1470.     (§  127.)     If  the  widow  has  a  maintenance  Whenaii 

^  '  property 

derived  from  her  own  property  equal  to  the  portion  set  J^gJ,^ 
apart  to  her  by  the  preceding  sections  of  this  Article, 
the  whole  property  so  set  apart,  other  than  her  half  of 
the  homestead,  must  go  to  the  minor  children. 


ARTICLE  II. 

OF  THE   HOMESTEAD. 

Skction  1474.  Rights  of  survivor  to  homestead. 

1475.  Selected  and  recorded  homestead  set  off  to  person 

entitled.    Subsisting  liens  to  be  paid  by  solvent 
estate. 

1476.  Appraisers  to  carve  out  of  the  original  exceeding  five 

thousand  dollars  in  value,  a  homestead,  and  report 
the  same. 

1477.  Beport  of  the  appraisers.     Majority  and  minority, 

which  may  be  confirmed. 

1478.  Day  to  be  set  for  confirming  or  rejecting  the  report  of 

the  appraisers.    Appeal. 

1479.  If  report  rejected,  other   appraisers  appointed.     If 

again  rejected,  partition  suit  to  be  brought. 

1480.  Instead  of  dividing  the  homestead,  who  may  take  a 

deed  thereof  at  appraised  value. 

1481.  If  no  homestead  is  selected  and  recorded  prior  to  death 

of  decedent,  one  may  be  petitioned  for. 

1482.  Court  to  direct  partition  suit  in  the  District  Court, 

when.    Proceedings  thereon. 

1483.  If  property  is  common  or  separate.  Court  to  cause 

appraisement  and  admeasurement  to  be  made. 

1484.  New  appraisement,  when  ordered.    Instead  of  deed- 

ing property  at  appraised  value,  public  sale  to  be 
ordered,  when. 

1485.  Costs,  to  whom  chargeable.    Persons  succeeding  to 

rights  of  homestead  owners  have  all  their  powers 
and  rights. 

1486.  Certified  copies  of  certain  orders  to  be  recorded. 

49* 
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Ri(?hts  of 
survivor  to 
homestoad. 


1474.  (§  10.)  The  homestead  selected  by  the  hus- 
band and  wife,  or  either  of  them,  during  their  cover- 
ture, and  recorded  while  both  are  living,  on  the  death 
of  the  husband  or  wife  vests  absolutely  in  the  survivor, 
and  is  not,  nor  is  the  proceeds  of  a  sale  thereof,  sub- 
ject to  the  payment  of  any  debt  or  liability  contracted 
by  or  existing  against  the  husband  and  wife,  or  either 
of  them,  previous  to  or  at  the  time  of  the  death  of 
such  husband  or  wife,  except  such  mortgage  or  lien  as 
the  homestead  was  subject  to  at  the  time  of  the  death 
of  such  husband  or  wife. 


SeloGtod 

and 

recorded 

homestead 

set  off  to 

person 

entitled. 


Subsisting 
liens  to  be 
paid  by 
solvent 
estate. 


Appraisers 
to  carve 
out  of  the 
original, 
exceeding 
five 

thousand 
dollars 
in  value,  a 
homestoad, 
and  report 
the  same. 


1476.  (§  121.)  If  the  homestead  selected  and 
recorded  prior  to  the  death  of  the  decedent  is  returned 
in  the  inventory,  appraised  at  not  exceeding  five  thou- 
sand dollars  in  value,  the  Probate  Court  must,  by  order, 
set  it  otf  to  the  persons  in  whom  title  is  vested  by  the 
preceding  section.  If  there  are  subsisting  liens  or 
incumbrances  on  the  homestead,  they  must  be  paid 
out  of  the  funds  of  the  estate,  if  there  remain  suffi- 
cient for  that  purpose,  after  the  payment  of  all  claims 
allowed  against  the  estate. 

1476.  If  the  homestead,  as  selected  and  recorded, 
is  appraised  at  more  than  five  thousand  dollars,  the 
appraisers  must,  before  they  make  their  return,  ad- 
measure and  set  apart  such  portion  of  the  ori^nal 
homestead,  including  the  residence,  or  such  portion  of 
the  residence  as  does  not  exceed  five  thousand  dollars 
in  value,  and  make  report  thereof,  giving  the  metes, 
bounds,  and  full  description  of  the  property  and 
appurtenances  by  them  set  apart  as  a  homestead;  the 
appraisers  must,  at  the  same  time,  repoit  the  value  of 
the  entire  house,  if  they  have  partitioned  it;  also,  the 
house  and  the  largest  portion  of  the  immediately  adja- 
cent land  and  buildings,  which,  together,  do  not  exceed 
five  thousand  dollars  in  value. 
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1477.  Any  two  of  the  appraisers  concurring  may  ^^^^ 
discharge  the  duties  imposed  upon  the  three,  and  appraisers. 
make  the  report.    A  dissenting  report  may  be  made 

by  the  third  appraiser.    The  report  must  state  fully 
the  acts  of  the  appraisers.    Both  reports  may  be  heard  Muority 
and  considered  by  the  Court  in  determining  a  con-  ™h°Jg**^' 
firmation  or  rejection  .of  the  majority  report.,  but  the  SSmed. 
minority  report  must  in  no  case  be  confirmed. 

1478.  When  the  report  of  the  appraisers  is  filed.  Day  to  be 
the  Court  must  set  a  day  for  hearing  any  objections  confirming 
thereto,  from  any  one  interested  in  the  estate.    There*  S^Je**^^ 
must  be  given  the  same  notice  thereof  as  is  required  ^pp*"""®^ 
in  Article  I,- Chapter  11,  of  the  probate  of  a  will.     The 
objections  must  be  in  writing,  and,  together  with  such 
witnesses  as  may  be  produced  for  and  against  the  re- 
port, be  heard  by  the  Court.     If  the  Court  is  satisfied  Appeal 
that  the  appraisement,  or  the  partition  and  appraise- 
ment, was  feirly  and  honestly  conducted  and  made,  the 
report,  appraisement,  and  partition  must  be  confirmed; 

if  not,  rejected. 

1479.  If  the  report  is  rejected,  and  no  appeal  is  if. report 

^  eciecii 

taken  therefrom,  or  if  from  any  cause  the  first  apprais-  other, 
era  fail  to  make  the  required  report,  the  Court  must  appo»*«<J- 
appoint  three  disinterested  householders,  residents  of 
the  county,  to  appraise  and  admeasure  the  homestead, 
who  must  be  sworn  thereto,  perform  the  duties  and 
make  report  thereof  and  the  same  proceedings  for  the 
confirmation  or  rejection  thereof  must  be  had  as  pro- 
vided in  the  two  precedinoj  sections.     If  the  report  is  if  a«ain 

^  ^       ,  rejected, 

again  rejected,  and  no  appeal  is  taken,  the  Court  must  f^^*^*^ 
direct  the  homestead  claimant  to  bring  action  for  par-  ^^^^«^^' 
tition  of  the  homestead,  in  the  District  Court,  and 
must  set  apart  the  homestead  as  directed  by  the  Dis- 
trict Court. 

1480.  Instead  of  dividing  a  house  or  the  land 
embraced  in  the  homestead   selected  and  recorded. 
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Instead  of 
dividing 
the  home- 
stead, who 
may  take 
a  deed 
thereof  at 
appraised 
Talae. 


the  person  entitled  to  the  homestead  by  descent  has 
the  right  to  pay  to  the  estate  the  excess  of  value  at 
which  the  same  is  appraised  over  five  thousand  dol- 
lars, and  the  Court  must  make  an  order  directing  the 
executor  or  administrator  to  execute  a  deed  therefiir, 
conveying  to  him  all  the  interest  of  the  estate  therein. 
If  the  claimant  declines  to  make  such  payment,  and 
prefers  receiving  the  value  of  the  homestead  rather 
than  a  partition  between  him  and  the  estate,  any  of 
the  heirs  or  devisees  may  pay  the  appraised  value  and 
take  a  deed  from  the  estate  and  the  homestead  claim- 
ant.    Five  thousand  dollars  of  the  purchase  money 
must  be  paid  by  order  of  the  Court,  to  the  person 
entitled  to  the  homestead. 


If  no 

homestead 

is  selected 

and 

recorded 

prior  to 

death  of 

decedent. 

one  may  be 

petitioned 

fox. 


1481.  If  no  homestead  is  selected,  designated,  and 
recorded  prior  to  the  death  of  the  decedent,  any  of  the 
persons  named  in  Section  1474,  entitled  to  succeed 
to  a  homestead,  may  petition  the  Probate  Court  to 
admeasure,  appraise,  and  set  apart  to  them  a  home- 
stead, from  the  real  estate  belonging  to  the  dece- 
dent. The  petition  must  set  forth  the  name  of  the 
petitioner,  his  relation  to  decedent,  the  land  from 
which  it  is  desired  to  make  the  selection,  the  portion 
thereof  selected,  and  its  estimated  value,  and  whether 
the  same  is  community  or  separate  property  of  the 
decedent,  or  owned  by  decedent  as  joint  tenant  or 
tenant  in  common. 


GOQTttO 

direct 

partition 

sait  in  the 

Di:ftrict 

Court, 

when. 


1482.  If  the  land  fix)m  which  the  selection  of  the 
homestead  is  to  be  made,  is  owned  by  the  decedent  as 
joint  tenant  or  tenant  in  common,  the  Probate  Court 
must  so  order,  and  the  executor  or  administiBtor  must 
proceed  to  have  partition  thereof  made  by  action  in 
the  District  Court,  as  provided  in  this  Code;  and  when 
partition  is  so  made  and  certified  to  the  Probate  Court, 
the  Probate  Court  must,  if  the  portion  set  apart  to  the 
estate  does  not  exceed  five  thousand  dollars  in  value, 
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set  the  same  apart  to  the  claimant,  if  entitled  thereto,  Proceed- 

ings 

and  cause  the  same  to  be  recorded;  or,  if  a  sale  is  had  th«reon. 
of  the  land  by  decree  of  the  District  or  Probate  Court, 
the  proceeds  of  the  sale  belonging  to  the  estate,  not 
exceeding  five  thousand  dollars,  must  be  paid  to  such 
claimant. 


1483.  If  the  land  and  appurtenances  from  which  if  property 

*•  *  is  common 

the  selection  of  a  homestead  is  sought,  is  community  JJ,^  to*^®' 
or  separate  property  of  the  decedent,  on  filing  the  apprlise- 
petition  the  Court  must  appoint  appraisers,  and  cause  ^t2£ 
the  same  to  be  admeasured,  appraised,  reported,  and  to  be  made, 
confirmed  or  rejected,  as  provided  in  the  preceding 
sections  of  this  Article. 

1484.  K  it  is  made  to  appear  to  the  Probate  Court  New 

.  «  .        .  T        appraise- 

that  any  appraisement  of  property,  constituting  the  ment^when 

ordereQ* 

homestead,  or  from  which  it  is  claimed,  is  either  too 

high  or  too  low,  or  is  unfairly  or  fraudulently  made, 

the  appraisement,   by  order  of  the  Couii;,  must  be 

annulled  and  another  had,  as  provided  in  this  Article 

in  case  of  rejection  of  a  report.    Instead  of  allowing  instead  of 

the  homestead  claimant,  or  other  heirs  or  devisees,  to  property  at 

appraised 

take  the  property  in  this  section  before  mentioned,  at  JSiSJjgaie 
its  appraised  value,  as  provided  in  Section  1480,  the  JJa  ®red. 
Court  may,  in  its  discretion,  or  on  petition,  direct  a  ^  ®°* 
sale  thereof  to  be  had  at  public  auction,  after  notice  of 
sale  given  as  provided  for  sales  of  real  estate  of  a 
decedent  in  the  course  of  administration,  for  the  pay- 
ment of  debts  or  legacies.    If  more  than  five  thousand 
dollars  is  not  bid,  no  sale  shall  take  place,  but  on 
report  of  the  facts  the  property  must  be  set  apart  as  a 
homestead. 

1485.  The  costs  of  all  proceedings  in  the  Probate  g»t8, 
Court,  provided  for  in  this  Chapter,  must  be  paid  by  cJiar«eabie. 
the  estate,  as  expenses  of  administration.     Persons 
succeeding  by  purchase  or  otherwise  to  the  interests, 
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Persons       iiffhts,  and  title  of  successors  to  homesteads,  or  to  the 

Bucceeding   , 

homestoi^  light  to  have  homesteads  set  apart  to  them,  as  in  this 
hav^u       Chapter  provided,  have  all  the  rights  and  benefits 
powers        conferred  by  law  on  the  persons  whose  interests  and 
rights  they  acqmre. 

Certified  1486.    A  certified  copy  of  every  final  order  made 

copies  of  XT  4^  «/ 

SS^tobe  ^^  pursuance  of  this  Article,  by  which  a  report  is  cod- 
recorded.     firmed,  property  assigned,  or  sale  confirmed,  must  be 
recorded  in  the  office  of  the  Recorder  of  the  county 
where  the  homestead  property  is  situated. 


CHAPTER  VL 

OF  CLAIMS  AGAINST    THE   ESTATE. 

Sbctiok  1490.  Notice  to  creditors.    Additional  notice. 

1491.  Time  expressed  in  the  notice. 

1492.  Copy  and  proof  of  notice  to  be  filed  and  order  ro&de. 

1493.  Time  within  which  claiins  against  an  estate  muEt  be 

presented. 

1494.  Claims  to  be  sworn  to,  and  when  allowed,  to  bear 

same  interest  as  judgments. 

1495.  Probate  Judge  may  present  claim,  and  action  thereon. 

1496.  Allowance  and  r^ection  of  claims. 

1497.  Approved  claims  or  copies  to  be  filed.   Claims  secured 

by  liens  may  be  described.    Lost  claims. 

1498.  Rejected  claims  to  be  sued  for  within  three  months. 

1499.  Claims  barred  by  Statute  of  Limitations.    When  and 

who  Probate  Judge  may  examine. 

1500.  Claims  must  be  presented  before  suit. 

1501.  Time  of  limitation. 

1502.  Claims  in  action  pending  at  time  of  decease. 

1503.  Allowance  of  claim  in  part. 

1504.  Effect  of  judgment  against  executor. 

1505.  Execution  not  to  issue  after  death.    If  one  is  levied 

the  property  may  be  sold. 

1506.  "What  judgment  is  not  a  lien  on  real  property  of  estate. 

1507.  May  refer  doubtful  claims.    Eflfect  of  referee's  allow- 

ance or  rejection. 
1506.  Trial  by  referee,  how  confirmed  and  its  effect. 

1509.  Liability  of  executor,  etc.,  for  costs. 

1510.  Claims  of  executor,  etc.,  against  estate. 
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Sectiok  1511.  Executor  nej^lecting  to  give  notice  to  creditors,  to 'be 

removed. 
1512.  Executor  to  return  statement  of  claims. 

1490.  (§  128.)     Every  executor  or  administrator  Notice  to 

\^  ^  J  ^  creditors. 

must,  immediately  after  his  appointment,  cause  to  be 
published  in  some  newspaper  of  the  county,  if  there 
be  one,  if  not,  then  in  such  newspaper  as  may  be 
designated  by  the  Court,  a  notice  to  the  creditors  of 
the  decedent,  requiring  all  persons  having  claims 
against  him  to  exhibit  them,  with  the  necessary 
vouchers,  to  the  executor  or  administrator,  at  the 
place  of  his  residence  or  business,  to  be  specified  in 
the  notice.  Such  notice  must  be  published  as  often 
as  the  Judge  or  Court  shall  direct,  but  not  less  than 
once  a  week  for  four  weeks.    The  Court  or  Judge  Additional 

notice. 

may  also  direct  additional  notice  by  publication  or 
posting.  In  case  such  executor  or  administrator  re- 
signs, or  is  removed,  before  the  time  expressed  in  the 
notice,  his  successor  must  give  notice  only  for  the 
unexpired  time  allowed  for  such  presentation. 

1491.  (§  128.)     The  time  expressed  in  the  notice  Time 

^  ^  ^        ^  expressed 

must  be  ten  months  after  its  first  publication,  when  the  j^"  ^^| 
estate  exceeds  in  value  the  sum  of  ten  thousand  dol- 
lars, and  four  months  when  it  does  not. 

1492.  (§  129.)     After  the  notice  is  given,  as  re-  Copy  and 
quired  by  the  preceding  section,  a  copy  thereof j  with  g?*^'®*^^® 
the  affidavit  of  dae  publication,  or  of  publication  and  ^^^^^  ™*d® 
posting,  must  be  filed,  and  upon  such  affidavit  or  other 
testimony  to  the  satisfaction  of  the  Court,  an  order  or 
decree  showing  that  due  notice  to  creditors  has  been 
given,  and  directing  that  such   order  or  decree   be 
entered  in  the  minutes  and  recorded,  must  be  made 

by  the  Court. 

Time 

1493.  (§  130.)     K  a  claim  is  not  presented  within  which" 

ClftlUlS 

the  time  limited  in  the  notice,  it  is  barred  forever,  against 

an  estate 

except  as  follows:     If  it  is  not  then  due,  or  if  it  is  ^^^q^®^ 


jndginents. 
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Same.  Contingent,  it  may  be  presented  within  one  month  after 
it  becomes  due  or  absolute;  when  it  is  made  to  appear 
by  the  affidavit  of  the  claimant,  to  the  satis&ction  of 
the  executor  or  administrator  and  the  Probate  Judge, 
that  the  claimant  had  no  notice,  as  provided  in  this 
Chapter,  by  reason  of  being  out  of  the  State,  it  may 
be  presented  any  time  before  a  decree  of  distribution 
is  entered;  a  claim  for  a  deficiency  remaining  unpaid 
after  a  sale  of  property  of  the  estate  mortgaged  or 
pledged  must  be  presented  within  one  month  after  such 
deficiency  is  ascertained. 

Claims  to  1494.  (§  131.)  Every  claim  presented  to  the  ad- 
Stow<&?to  Diinistrator  must  be  supported  by  the  affidavit  of  the 
hftn-wtu  claimant,  or  some  one  in  his  behalf,  that  the  amount  is 
justly  due,  that  no  payments  have  been  made  thereon 
which  are  not  credited,  and  that  there  are  no  offsets 
to  the  same,  to  the  knowledge  of  the  claimant  or 
affiant  When  the  affidavit  is  made  by  a  person  other 
than  the  claimant,  he  must  set  forth  in  the  affidavit 
the  reasons  why  it  is  not  made  by  the  claimant.  The 
oath  may  be  taken  before  any  officer  authorized  to 
administer  oaths.  The  executor  or  administrator  may 
also  require  satisfactory  vouchers  or  proofs  to  be  pro- 
duced in  support  of  the  claim.  If  the  estate  is  insol- 
vent, no  greater  rate  of  interest  shall  be  allowed  upon 
any  claim,  after  the  first  publication  of  notice  to  cred- 
itors, than  is  allowed  on  judgments  obtained  in  the 
District  Court. 

Note.— stats.  1871-2,  p.  696. 

An  Act  supplementary  to  an  Act  entitled  an  Act  to 

regulate  the  settlement  of  the  estates  of  deceased 

persons^  passed  May  first,  eighteen  hundred  and 

fifty-one, 

[Approved  March  SO,  lfif72.] 

[Enacting  clause.] 

Section  1.  "When  it  shall  appear,  upon  the  settle- 
ment of  the  accounts  of  any  executor  or  administrator, 
that  debts  against  the  deceased  have  been  paid  without 
the  affidavit  and  allowance  prescribed  by  Sec.  131  of 
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the  Act  to  which  this  Act  is  supplementary,  and  it  shall 
be  proven  by  competent  evidence  to  the  satisfaction  of 
the  Probate  Courts  that  such  debts  were  justly  due, 
were  paid  in  good  faith,  that  the  amount  paid  was  the 
true  amount  of  such  indebtedness  over  and  above  all 
payments  or  set-ofTs,  and  that  the  estate  Is  solvent,  it 
shall  be  the  duty  of  the  said  Court  to  allow  the  said 
sums  so  paid  in  the  setttemcnt  of  said  accounts. 

Sec.  2.    This  Act  shall  go  into  effect  from  and  after 
its  passage. 

1495.     (§  131.)     Any  Probate  Judge  may  present  J'J^**® 
a  claim  against  the  estate  of  a  decedent,  for  allowance,  JJSm°*ana 
to  the  executor  or  administrator  thereof;   and  if  the  JhSSn. 
executor  or  administrator  allows  the  claim,  he  must,  in 
writing,  designate  some  Probate  Judge  of  an  adjoining 
county,  who,  upon  the  presentation  of  such  claim  to 
him,  is  vested  with  the  same  power  to  allow  or  reject 
it  as  he  would  have  if  the  will  had  been  proved  or 
administration  granted  in  his  own  county;   and  the 
Probate  Judge  presenting  such  claim,  in  case  of  its 
rejection  by  the  executor  or  administrator,  or  by  such 
Probate  Judge  as  shall  have  acted  upon  it,  has  the 
same  right  to  sue  in  a  proper  Court  for  its  recovery  as 
other  persons  have  when  their  claims  against  an  estate 
are  rejected. 

1406.     (§  132.)     When  a  claim,  accompanied  by  AUowanc© 

and 

the  affidavit  required  in  this  Chapter,  is  presented  to  rejection 
the  executor  or  administrator,  he  must  indorse  thereon 
his  allowance  or  rejection,  with  the  day  and  date 
thereof.  If  he  allows  the  claim,  it  must  be  presented 
to  the  Probate  Judge  for  his  approval,  who  must,  in 
the  same  manner,  indorse  upon  it  his  allowance  or 
rejection.  If  the  executor  or  administrator,  or  the 
Judge,  refuse  or  neglect  to  indorse  such  allowance  or 
rejection  for  ten  days  after  the  claim  has  been  pre- 
sented to  him,  such  refusal  or  neglect  is  equivalent  to 
a  rejection;   and  if  the   presentation  be  made  by  a 

50* 
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Approved 
claims  or 
copies  to 
bo  filed. 


Claims 
secured 
by  liens 
may  be 
described. 


Lost 
claims. 


Notary,  the  certificate  of  such  Notary,  under  seal,  is 
primary  evidence  of  such  presentation  and  rejection. 
If  the  claim  be  presented  to  the  executor  or  adminis- 
trator, before  the  expiration  of  the  time  limited  for 
the  presentation  of  claims,  the  same  is  presented  in 
time,  though  acted  upon  by  the  executor  or  adminis- 
trator, and  by  the  Judge,  after  the  expiration  of  such 
time. 

1497.  (§  133.)  Every  claim  allowed  by  the  ex- 
ecutor or  administrator,  and  approved  by  the  Probate 
Judge,  or  a  copy  thereof,  as  hereinafter  provided,  must, 
within  thirty  days  thereafter,  be  filed  in  the  Probate 
Court,  and  be  ranked  among  the  acknowledged  debts 
of  the  estate,  to  be  paid  in  due  course  of  administrar 
tion.  If  the  claim  is  founded  on  a  bond,  bill,  note,  or 
any  other  instrument,  a  copy  of  such  instrument  must 
accompany  the  claim,  and  the  original  instrument  must 
be  exhibited  if  demanded,  unless  it  is  lost  or  destroyed, 
in  which  case  the  claimant  must  accompany  his  claim 
by  his  affidavit,  containing  a  copy  or  particular  descrip- 
tion of  such  instrument,  and  stating  its  loss  or  destruc- 
tion. If  the  claim  or  any  part  thereof  is  secured  by  a 
mortgage  or  other  lien  which  has  been  recorded  in  the 
office  of  the  Recorder  of  the  county  in  which  the  land 
affected  by  it  lies,  it  is  sufficient  to  describe  the  mort- 
gage or  lien,  and  refer  to  the  date,  volume,  and  page 
of  its  record.  If,  in  any  case,  the  claimant  has  left  any 
original  voucher  in  the  hands  of  the  executor  or  admin- 
istrator, or  suffered  the  same  to  be  filed  in  Court,  he 
may  withdraw  the  same  when  a  copy  thereof  has  been 
already,  or  is  then,  attached  to  his  claim.  A  brief 
description  of  every  claim  filed  must  be  entered  by 
the  Clerk  in  the  register,  showing  the  name  of  the 
claimant,  the  amount  and  character  of  the  claim,  rate 
of  interest,  and  date  of  allowance. 
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1408.  (§  134.)     When  a  claim  is  reiected,  either  Rqjocted 

^  ^  ^  J  >  claims  to 

by  the  executor  or  administrator,  or  the  Probate  Judge,  ^\^^^  ^°' 
the  holder  must  bring  suit  in  the  proper  Court  against  months, 
the  executor  or  administrator,  within  three  months 
after  the  date  of  its  rejection,  if  it  be  then  due,  or 
within  two  months  after  it  becomes  due,  otherwise  the 
claim  is  forever  barred. 

• 

1409.  (§  136.)     Ifo  claim  must  be  allowed  by  the  claims 

^  -^  -^  barred  by 

executor  or  administrator,  or  by  the  Probate  Judge,  liSJ?^.®^ 
which  is  barred  by  the  Statute  of  Limitations.    When  ^^^ 
a  claim  is  presented  to  the  Probate  Judff e  for  his  allow-  When 

*  ®  and  who 

ance,  he  may,  in  his  discretion,  examine  the  claimant  jJJ^^^^ay 
and  others,  on  oath,  and  hear  any  other  legal  evidence  *"'**"*«• 
touching  the  validity  of  the  claim. 

1600.     (§  136.)     No  holder  of  any  claim  against  aaims 

•/  o  must  be 

an  estate  shall  maintain  any  action  thereon,  unless  the  presented 

•^  '  before  suit. 

claim  is  first  presented  to  the  executor  or  administra- 
tor, except  in  the  following  case:  an  action  may  be 
brought  by  any  holder  of  a  mortgage  or  lien  to  en- 
force the  same  against  the  property  of  the  estate 
subject  thereto,  where  all  recourse  against  any  other 

property  of  the  estate  is  expressly  waived  in  the  com- 

« 

plaint. 

1501.  •(§  137.)     The   time   during  which  there  Time  of 

limitatioD. 

shall  be  a  vacancy  in  the  administration  must  not  be 
included  in  any  limitations  herein  prescribed. 

1502.  (§  138.)     1£  an  action  is  pending  against  claims  in 
the  decedent  at  the  time  of  his  death,  the  plaintiff  J®J^°*,f 
must  in  like  manner  present  his  claim  to  the  executor  ^®«®*»«- 
or  administrator,  for  allowance  or  rejection,  authenti- 
cated as  required  in  other  cases;  and  no  recovery  shall 

be  had  in  the  action  unless  proof  be  made  of  the  pre- 
sentations required. 
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AUowacoe  1503.  (§  139.)  Whenever  any  claim  is  presented 
in  part  to  an  executor  or  administmtor,  or  to  the  Probate 
Judge,  and  he  is  willing  to  allow  the  same  in  part^  he 
must  state  in  his  indorsement  the  amount  he  is  willing 
to  allow*  If  the  creditor  refuse  to  accept  the  amount 
allowed  in  satisfaction  of  his  claim,  he  shall  recover 
no  costs  in  any  action  therefor,  brought  against  the 
executor  or  administrator,  unless  he  recovers  a  greater 
amount  than  that  offered  to  be  allowed. 


Effect  of  1504.     (§  140.)     A  judgment  rendered  against  an 

executor,  ^xccutor  Or  administrator,  upon  any  claim  for  money 
against  the  estate  of  his  testator  or  intestate,  only 
establishes  the  claim  in  the  same  manner  as  if  it  had 
been  allowed  by  the  executor  or  administrator  and  the 
Probate  Judge,  and  the  judgment  must  be  that  the 
executor  or  administrator  pay  in  due  course  of  admin- 
istration the  amount  ascertained  to  be  due.  A  certi- 
fied transcript  of  the  judgment  must  be  filed  in  the 
Probate  Court.  No  execution  must  issue  upon  such 
judgment,  nor  shall  it  create  any  lien  upon  the  prop- 
erty of  the  estate  or  give-  to  the  judgment  creditor 
any  priority  of  payment. 

Execution         1505.     (§  141.)     When  any  judgment  has  been  ren- 

not  to  issue  '  */  *f       o 

after  death,  dcrcd  for  or  against  the  testator  or  intestate  in  his  life- 
time, no  execution  shall  issue  thereon  after  his  death, 
except  as  provided  in  Section  686;  a  judgment  against 
the  decedent  for  the  recovery  of  money,  must  be  pre- 
sented to  the  executor  or  administrator,  like  any  other 
claim.  If  execution  is  actually  levied  upon  any  prop- 
erty of  the  decedent  before  his  death,  the  same  may 
be  sold  for  the  satisfaction  thereof,  and  the  officer 
making  the  sale  must  account  to  the  executor  or 
administrator  for  any  surplus  in  his  hands. 

1506.    A  judgment  rendered  against  a  decedent, 
dying  after  verdict  or  decision  on  an  issue  of  fact,  but 


If  one  is 
levied,  the 
property 
may  be 
sold. 
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before  ludffment  is  rendered  thereon,  is  not  a  lien  on  What 

•^       °  '  judgment 

the  real  property  of  the  decedent,  but  is  payable  in  ^^^^y^^f^^ 
due  course  of  administration.  Sf  MtaS. 

1507.     (§  142.)     If  the  executor  or  administrator  May  refer 

^  '  .  .  doubtful 

doubts  the  correctness  of  any  claim  presented  to  him,  claims. 
he  may  enter  into  an  agreement,  in  writing,  with  the 
claimant,  to  refer  the  matter  in  controversy  to  some 
disinterested  person,  to  be  approved  by  the  Probate 
Judge.  Upon  filing  the  agreement  and  approval  of 
the  Probate  Judge  in  the  office  of  the  Clerk  of  the 
District  Court  for  the  county  in  which  the  letters  tes- 
tamentary or  of  administration  were  granted,  the  Clerk 
must,  either  in  vacation  or  in  term,  enter  a  minute 
of  the  order  referring  the  matter  in  controversy  to 
the  person  so  selected;  or,  if  the  parties  consent,  a  Effect  of 
reference  may  be  had  in  the  Probate  Court;  and  the  allowance 

or  rejection 

report  of  the  referee,  if  confirmed,  establishes  or  re- 
jects the  claim,  the  same  as  if  it  had  been  allowed  or 
rejected  by  the  executor  or  administrator  and  the 
Probate  Judge. 

1608.     (§  143.)     The  referee  must  hear  and  deter-  Trial  by 

,  ,        T  ,  ,  reteroe, 

mine  the  matter,  and  make  his  report  thereon  to  the  how 

'  *■  confirmed, 

Court  in  which  his  appointment  is  entered.  The  same  Sle^iJ* 
proceedings  shall  be  had  in  all  respects,  and  the  referee 
shall  have  the  same  powers,  be  entitled  to  the  same 
compensation  and  subject  to  the  same  control,  as  in 
other  cases  of  reference.  The  Court  may  remove  the 
referee,  appoint  another  in  his  place,  set  aside  or  con- 
firm his  report,  and  adjudge  costs,  as  in  actions  against 
executors  or  administrators,  and  the  judgment  of  the 
Court  thereon  shall  be  as  valid  and  eftectual,  in  all 
respects,  as  if  the  same  had  been  rendered  in  a  suit 
commenced  by  ordinary  process. 

1509.     (§  144.)     When  a  judgment  is  recovered,  Liability  of 

.  T   # .    .  executor. 

With  costs,  ai^amst  any  executor  or  administrator,  he  «*«  •  'or 
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shall  be  individually  liable  for  such  costs,  but  they 
must  be  allowed  him  in  his  administration  aceoonts, 
unless  it  appears  that  the  suit  or  proceeding  in  which 
the  costs  were  taxed  was  prosecuted  or  defended  with- 
out just  cause. 


Claims  of 
executor, 
etc 
estate, 


1510.  (§  146.)  If  the  executor  or  administrator  is 
at^^°'*  a  creditor  of  the  decedent,  his  claim,  duly  authenti- 
cated by  affidavits,  must  be  presented  for  allowance  or 
rejection  to  the  Probate  Judge,  and  its  allowance  by 
the  Judge  is  sufficient  evidence  of  its  correctness,  and 
it  must  be  paid  as  other  claims,  in  due  course  of  admin- 
istration. K,  however,  the  Probate  Judge  rejects  the 
claim,  action  thereon  may  be  had  against  the  estate 
by  the  claimant,  and  summons  must  be  served  upon 
the  Probate  Judge,  who  may  appoint  an  attorney  at 
the  expense  of  the  estate,  to  defend  the  action-  If 
the  claimant  recovers  no  judgment  he  must  pay  all 
costs,  including  defendant's  attorney's  fees. 


Executor 
neglecting 
to  fidlve 
notice  to 
creditor!, 
to  bo 
removed. 


Executor 
to  return 
statement 
of  claims. 


1611.  (§  146.)  If  an  executor  or  administrator 
neglects  for  two  months  after  his  appointment  to  give 
notice  to  creditors,  as  prescribed  by  this  Chapter,  the 
Court  must  revoke  his  letters,  and  appoint  some  other 
person  in  his  stead,  equally  or  the  next  in  order  enti- 
tled to  the  appointment. 

1512.  (§  147.)  At  the  same  term  at  which  he  is 
required  to  return  his  inventory,  the  executor  or  ad- 
ministrator must  also  return  a  statement  of  all  claims 
against  the  estate  which  have  been  presented  to  him, 
if  so  required  by  the  Court;  and  from  term  to  term 
thereafter  he  must  present  a  statement  of  claims  sub- 
sequently presented  to  him.  In  all  such  statements  he 
must  designate  the  names  of  the  creditors,  the  nature 
of  each  claim,  when  it  became  due  or  will  become  due, 
and  whether  it  was  allowed  or  rejected  by  him. 
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CHAPTER   VIL 
of  sales  and  conveyances  of  property  of  decedents. 

ARTICLE    I.  Sales  in  general. 

II.  Sales  of  personal  propertt. 

III.  Summary  sales  of  mines  and  mining  interests. 

IV.  Sales  op  real  estate,  interests  therein,  and 

CONFIRMATION  THEREOF. 


ARTICLE  I. 

sales  in  general. 

Section  1516.  Personal  estate  first  chargeable.     Real  estate,  when 

sold. 

1517.  No  sales  valid,  except  by  order  of  Probate  Court. 

1518.  Applications  for  orders  of  sale. 

1519.  But  one  petition,  order,  and  sale,  naust  be  had  when 

it  is  possible  to  do  so. 

1616.     (§  115.)     The  personal  estate  of  the  dece-  Personal 
dent  which  comes  into  the  hands  of  the  executor  or  chargeable, 
administrator  is  first  chargeable  with  the  payment  of 
the  debts  and  expenses;  if  the  goods,  chattels,  rights, 
and  credits  in  the  hands  of  the  executor  or  adminis-  Real 
trator  are  not  sufficient  to  pay  the  debts  of  the  dece-  whenioid. 
dent,  the  expenses  of  administration,  and  the  allowance 
to  the  family,  the  whole  of  the  real  estate  may  be  sold 
for  that  purpose  by  the  executor  or  administrator,  in 
the  manner  prescribed  in  Chapter  VII  of  this  Title. 

1517.  (§  148.)  No  sale  of  any  property  of  an  no  sales 
estate  of  a  decedent  is  valid  unless  made  under  order  except  by 

order  of 

of  the  Probate  Court,  except  as  otherwise  provided  in  ^Jjjj^® 
this  Chapter.    All  sales  must  be  reported  under  oath, 
and  confirmed  by  the  Probate  Court,  before  the  title 
to  the  property  sold  passes. 

1618.  (§  149.)  All  petitions  for  orders  of  sale  Appiica- 
must  be  in  writing,  setting  forth  the  facts  showing  the  orders  of 
sale  to  be  necessary,  and  upon  the  hearing  any  pei-son 
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But  one 
petition, 
order,  and 
Bale  must 
be  bad 
wben  it  is 
possible 
to  do  so. 


interested  in  the  estate  may  file  Ms  written  objections^ 
which  must  be  heard  and  determined. 

1519.  When  it  can  be  made  to  appear  to  the  Court 
that  the  estate  is  insolvent,  or  that  it  will  require  a 
sale  of  all  the  property  of  the  estate,  of  every  charac- 
ter, to  pay  the  family  allowance,  expenses  of  adm.ini&- 
tration,  and  debts,  there  must  be  but  one  petition  filed, 
but  one  order  of  sale  made,  and  but  one  sale  had. 
The  Probate  Court,  when  a  petition  for  the  sale  of  any 
property  for  any  of  the  purposes  herein  named  is  pre- 
sented, must  inquire  fully  into  the  probable  amoant 
required  to  make  all  such  payments,  and  if  there  is  no 
more  estate  than  sufficient  to  pay  the  same,  must 
require  but  one  proceeding  for  the  sale  of  the  entire 
estate.  In  such  case,  the  petition  must  set  forth  all 
the  facts  required  by  Section  1637. 


ARTICLE  II. 


BALES  OF  PERSONAL  PROPERTY. 


Perishable 
and  dopre- 

oiatingr 
property 
to  be  sold. 


Section  1522.  Perishable  and  depreciating  property  to  be  sold.      • 

1523.  Order  to  sell  personal  property. 

1524.  Partnership  interests  and  choscs  in  action,  how  sold. 

1525.  Order  of  sale,  what  to  direct  and  what  to  be  first  sold. 

1526.  Sale  of  personal  property. 

1522.  (§  150.)  At  any  time  after  recei\ang  let- 
ters, the  executor,  administrator,  or  special  adminis- 
trator may  apply  to  the  Court  or  Judge  and  obtain  an 
order  to  sell  perishable  and  other  personal  property 
likely  to  depreciate  in  value,  or  which  will  incur  loss 
or  expense  by  being  kept,  and  so  much  other  personal 
property  as  may  be  necessary  to  pay  the  allowance 
made  to  the  family  of  the  decedent.  The  order  for 
the  sale  may  be  made  without  notice;  but  the  execu- 
tor, administrator,  or  special  administrator  is  responsi- 
ble for  the  property,  unless,  after  making  a  sworn 
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return,  and  on  a  proper  showing,  the  Court  shall 
approve  the  sale. 

1523.  (§  150.)     K  claims  against  the  estate  have  Order 
been  allowed,  and  a  sale  of  property  is  necessary  for  ^JJ^^ 
their  payment  or  the  expenses  of  administration,  the 
executor  or  administrator  may  apply  for  an  order  to 

sell  so  much  of  the  personal  property  as  may  be  neces- 
sary therefor.  Upon  filing  his  petition,  notice  of  at 
least  £ve  days  must  be  given  of  the  hearing  of  the 
application,  either  by  posting  notices  or  by  advertis- 
ing. He  may  also  make  a  similar  application,  either 
in  vacation  or  term,  from  time  to  time,  so  long  as  any 
personal  property  remains  in  his  hands  and  sale  thereof 
is  necessary.  If  it  is  made  to  appear  for  the  best 
interest  of  the  estate,  he  may,  at  any  time  after  filing 
the  inventory,  in  like  manner  and  after  giving  like 
notice,  apply  for  and  obtain  an  order  to  sell  the  whole 
of  the  .personal  property  belonging  to  the  estate, 
whether  necessary  to  pay  debts  or  not. 

1524.  Partnership  interests  or  interests  belonging  Partnoi^ 

Buip 

to  any  estate  by  virtue  of  any  partnership  formerly  *'**?'^ 
existing,  interest  in  personal  property  pledged,  and  hiS^SidJ 
choses  in  action,  may  be  sold  in  the  same  manner  as 
other  personal  property,  when  it  appears  to  be  for  the 
best  interest  of  the  estate.  Before  confirming  the  sale 
of  any  partnership  interest,  whether  made  to  the  sur- 
viving partner  or  to  any  other  person,  the  Court  or 
Judge  must  carefully  inquire  into  the  condition  of  the 
partnership  affairs,  and  must  examine  the  surviving 
partner,  if  in  the  county  and  able  to  be  present  in 
Court. 

1525.  (§  151.)     If  it  appears  that  a  sale  is  neces-  Order  of 
saiy  for  the  payment  of  debts  or  the  family  allowance,  J^jJ^^^. 
or  for  the  best  interest  of  the  estate  and  the  persons  JJiSf*"* 

51* 


402 


Sale  of 

personal 

property. 


Code  of  Civil  Procedure. 

interested  in  the  property  to  be  sold,  whether  it  is  or 
is  not  necessary  to  pay  the  debts  or  family  allowance, 
the  Court  or  Judge  must  order  it  to  be  made.  In 
making  orders  and  sales  for  the  payment  of  debts  or 
family  allowance,  the  Court  or  Judge  must  so  direct;, 
and  such  articles  as  are  not  necessary  for  the  support 
and  subsistence  of  the  family  of  the  decedent,  or  are 
not  specially  bequeathed,  must  be  first  sold.  Articles 
bequeathed  must  not  be  sold  to  pay  debts  or  family 
allowance,  uutil  all  other  personal  estate  has  been 
applied  to  the  payment  thereof 

1526.  (§§  152,  153.)  The  sale  of  personal  prop- 
erty must  be' made  at  public  auction,  and  after  public 
notice,  given  for  at  least  ten  days,  by  notices  posted 
in  three  public  places  in  the  county,  or  by  publication 
in  a  newspaper,  or  both,  containing  the  time  and  place 
of  sale,  and  a  brief  description  of  the  property  to  be 
sold;  unless,  for  good  reason  shown,  the  Probate  Court 
or  Judge  orders  a  private  sale,  or  a  shorter  notice. 
Public  sales  of  such  property  must  be  made  at  the 
Court  House  door,  at  the  residence  of  the  decedent, 
or  at  some  other  public  place;  but  no  sale  shall  be 
made  of  any  property  which  is  not  present  at  the  time 
of  selling  it,  unless  the  Court  otherwise  order. 


AKTICLE  III. 


SUMMARY  8 ALES  OF  MIKES  AND  MINING  INTERESTS. 

Section  1529.  Mines  may  be  sold,  how. 

1530.  Petition  for  sale,  who  may  file  and  what  to  contain. 

1531.  Order  to  show  cause,  how  made,  and  on  what  notice. 

1532.  Order  of  sale,'  when  and  how  made. 

1533.  Further  proceedings  to  conform  to  Articles  II  and  IV. 

* 

Mines  may       1629.     "When  it  appears  fi'om  the  inventoiy  of  the 

how.   '       estate  of  any  decedent  that  his  estate  consists  in  whole 

or  in  part  of  mines  or  interests  in  mines,  such  mines 
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or  interests  may  be  sold  under  the  order  of  the  Pro- 
bate Court  having  jurisdiction  of  the  estate,  as  here- 
inafter provided. 

1530.  (§  153.)     The   executor,  administrator,  or  Petition  for 

8&le  who 

any  heir  at  law,  or  creditor  of  the  estate,  any  partner  ^^7^^. 
or  member  of  any  mining  company  in  which  interests  to«>ntain. 
or  shares  are  held  or  owned  by  the  estate,  may  file  in 
the  Probate  Court  a  petition  in  writing,  setting  forth 
the  general  facts  of  the  estate  being  then  in  due  course 
of  administration,  and  particularly  describing  the  mine, 
interest,  or  shares  which  it  is  desired  to  sell,  and  par- 
ticularly the  condition  and  situation  of  the  mines  or 
mining  interests,  or  of  the  mining  company  in  which 
such  interests  or  shares  are  held,  and  the  grounds  upon 
which  the  sale  is  asked  to  be  made. 

1531.  (§  153.)     Upon  the  presentation  of  such  peti-  Order  to 
tion  the  Probate  Jud^e  must  make  an  order  directing  tow  made ' 

^  ^  °    and  on 

all  pei'sons  interested  to  appear  before  him  at  a  time  '^batnotice 
and  place  specified,  not  less  than  four  nor  more  than 
ten  weeks  from  the  time  of  making  such  order,  to 
show  cause  why  an  order  should  not  be  granted  to  the 
executor  or  administrator  to  sell  such  mines,  mining 
interests,  shares,  or  stocks,  as  are  set  forth  in  the  peti- 
tion and  belonging  to  the  estate.  A  copy  of  the  order 
to  show  cause  must  be  personally  served  on  all  persons 
interested  in  the  estate,  at  least  ten  days  before  the 
time  appointed  for  hearing  the  petition,  or  published 
at  least  four  successive  weeks  in  such  newspaper  as  the 
Court  shall  specify.  K  all  persons  interested  in  the 
estate  signify  in  writing  their  assent  to  such  sale,  the 
notice  may  be  dispensed  with. 

1532.  (§  153.)     If,  upon  hearing  the  petition,  it  Order  of 

•  sale,  when 

appears  to  the  satisfaction  of  the  Probate  Judge  that  a°dhow 
it  is  to  the  interest  of  the  estate  that  such  mining 
property  or  interests  of  the  estate  should  be  sold,  or  if 
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it  appears  to  his  satisfaction  that  an  immediate  sale  is 
necessary  in  order  to  secure  the  just  rights  or  interests 
of  the  mining  partners,  Or  tenants  in  common,  in  which 
such  shares  or  property  are  held,  such  Probate  Judge 
must  make  an  order  authorizing  the  executor  or  admin- 
istrator to  sell  such  mining  interests,  mines,  or  shares, 
as  hereinafter  provided.     • 

p^^ings       1583.     (§  153.)     After  the  order  of  sale  is  made,  all 

to  Articioa    ^^thcr  proceedings  for  the  sale  of  such  mining  prop- 

II  and  IV.   QYty^  and  for  the  notice,  report,  and  confirmation  thereof, 

must  be  in  conformity  with  the  provisions  of  Article 

IV  of  this  Chapter.  4 


ARTICLE  IV. 

THE  BALE  OF  REAL  ESTATE,  IKTEBESTB  THi^REIN,  ANI>  CONFIRMATION 

THEREOF. 

Section  1536.  To  sell  real  estate,  when. 

1537.  Verified  petition  for  sale,  what  to  conttiin,  and  to  what 

it  may  refer. 

1538.  Order  to  persons  interested  to  appear.     , 

1539.  Copy  to  be  served,  assent  given,  or  publication  made. 

1540.  Hearing  after  proof  of  service.    Presentation  of  claims. 

1541.  Administrator,  executor,  and  witnesses  may  be  exam- 

ined. 

1542.  To  sell  real  estate  or  any  part,  when. 

1543.  Order  of  sale,  when  to  be  made. 

1544.  What  the  order  of  sale  must  contain.    May  be  at  pub- 

lic or  private  sale. 

1545.  Interested  persons  may  apply  for  order  of  sale.    Form 

of  petition. 

1546.  To  deliver  copy  of  order  to  executor. 

1547.  Notice  of  sale. 

1548.  Time  and  place. 

1549.  Private  sale  of  real  estate,  how  made,  and  notice. 

Bids,  when  and  how  received. 

1550.  Ninety  per  cent  of  appraised  value  must  be  offered. 

1551.  Purchase  money  on  sale  on  credit,  hov  secured. 

1552.  Hearing  and  setting  aside  sale,  and  when  resale  may 

be  ordered. 

1553.  May  file  objections,  when  and  who. 


i 
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Section  1554.  When  order  of  confirmation  is  to  be  made,  and  when 

not. 

1555.  Conveyances. 

1556.  Order  of  confirmation,  what  to  state. 
1667.  Sale  may  be  postponed. 

1558.  Notice  of  postponement. 

1550.  Sale  of  real  estate  to  pay  legacies. 

1560.  Where  payment  of  debts,  etc.,  provided  for  by  will. 

1561.  Sale  without  order,  inay  require  security. 

1562.  Where  provision  by  will  insufficient. 

1563.  Estate  subject  to  debts,  etc. 

1564.  Contribution  among  legatees. 

1565.  Contract  for  purchase  of  lands  may  be  sold,*  how. 

1566.  Conditions  of  sale. 

1567.  Purchaser  to  give  bond. 

1568.  Executor  to  assign  contract. 

1569.  Sales  by  executors  or  administrators  of  lands  under 

mortgage  or  lien. 

1570.  The  holder  of  the  mortgage  or  lien  may  purchase  the 

lands.    His  receipt  to  the  amount  of  his  claim  a 
valid  payment. 

1571.  Administrator  and  executor  liable  for  misconduct  in 

sale. 

1572.  Fraudulent  sales. 

1573.  Limitation  of  actions  for  vacating  sale,  etc. 

1574.  To  what  cases  preceding  section  not  to  apply. 

1575.  Account  of  sale  to  be  returned. 

1576.  Executor,  etc.,  not  to  be  purchaser. 

1636.  (§  154.)  When  the  personal  estate  in  the  To««iiroai 
hands  of  the  executor  or  administrator  is  exhausted  or  when, 
insufficient  to  pay  the  allowance  of  the  family,  the 
debts  outstanding  against  the  decedent,  and  the  debts, 
expenses,  and  charges  of  administration,  the  executor 
or  administrator  may  sell  the  real  estate  for  that  pur- 
pose, upon  the  order  of  the  Probate  Oourib. 

1537.     (§  165.)     To  obtain  such  order  he  must  vorifiod 

petition  fbr 

present  a  verified  petition  to  the  Probate  Court,  or  to  8«ie,  what 

*  ^  .  '  tooontam, 

the  Judge  at  chambers,  setting  forth  the  amount  of  ^^J^j. 
personal  estate  that  has  come  to  his  hands,  and  how  ^^  "^®*^* 
much  thereof,  if  any,  remains  undisposed  of;  the  debts 
outstanding  against  the  decedent,  as  &r  as  can  be 
ascertained  or  estimated;  the  amount  due  upon  the 
femily  allowance,  or  that  will  be  due  after  the  same 
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Order  to 
persons 
interested 
to  appear. 


Copy  to 
be  senred, 
assent 
given,  or 
publica- 
tion made. 


has  been  in  force  for  one  year;  the  debts,  expenses, 
and  charges  of  administration  ah'eady  accrued,  and  an 
estimate  of  what  will  or  may  accrue  during  the  ad- 
ministration;  a  description  of  all  the  real  estate  of 
which  the  decedent  died  seized,  or  in  which  he  had 
any  interest,  or  in  which  the  estate  has  acquired  any 
interest,  and  the  condition  and  value  of  the  respective 
portions  and  lots  thereof,  and  whether  the  same  be 
community  or  separate  property;  the  names  and  ages 
of  the  devisees,  if  any,  and  of  the  heirs  of  the  de- 
cedent. If  all  the  matters  above  enumerated  camiot 
be  ascertained,  it  must  be  so  stated  in  the  petition. 

1 538.  (§  156.)  If  it  appeai-s  to  the  Couii;  or  Judge, 
from  such  petition,  that  it  is  necessary  to  sell  the  whole 
or  some  portion  of  the  real  estate  for  the  purposes  and 
reasons  mentioned  in  the  preceding  section,  or  any  of 
them,  such  petition  must  be  filed  and  an  order  there- 
upon made,  directing  all  persons  interested  in  the 
estate  to  appear  before  the  Court,  at  a  time  and  place 
specified,  not  less  than  four  nor  more  than  ten  weeks 
from  the  time  of  making  such  order,  to  show  cause 
why  an  order  should  not  be  granted  to  the  executor  or 
administrator  to  sell  so  much  of  the  real  estate  of  the 
decedent  as  is  necessary. 

1539.  (§§  157, 159.)  A  copy  of  the  order  to  show 
cause  must  be  personally  served  on  all  persons  inter- 
ested in  the  estate,  and  on  any  general  guardian  of  any 
minor,  devisee,  or  heir  of  the  decedent  resident  in  the 
county,  at  least  ten  days  before  the  time  appointed  for 
hearing  the  petition,  or  must  be  published  at  least 
four  successive  weeks  in  such  newspaper  as  the  Court 
or  Judge  shall  direct.  The  notice  is  serv^ed  if  the 
publication  is  completed  ten  days  before  the  day  set  for 
hearing.  If  all  persons  interested  in  the  estate  join  in 
the  petition  for  the  sale,  or  signify  in  writing  their 
assent  thereto,  the  notice  may  be  dispensed  with. 
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1540.  (§  158.)      The  Probate  Court,  at  the  time  Hearing 

^  '  '  after  proof 

and  place  appointed  in  sucli  order,  or  at  such  other  ^^  service, 
time  to  which  the  hearing  may  be  postponed,  upon 
satisfactory  proof  of  personal  service  or  publication  of 
a  copy  of  the  order,  by  affidavit  or  otherwise,  if  the 
consent,  in  writing,  to  such  sale  of  all  parties  inter- 
ested is  not  filed,  must  proceed  to  hear  the  petition, 
and  hear  and  examine  the  allegations  and  proofs  of 
the  petitioners,  and  of  all  persons  interested  in  the 
estate  who  may  oppose  the  application.     All  claims  Presenta- 
against    the    decedent  not   before   presented,  if   the  claims, 
period  of  presentation  has  not  elapsed,  may  be  pre- 
sented and  passed  upon  at  the  hearing. 

1541.  (§  160.)     The  executor,  administrator,  and  AdminiB- 

.  .  trator, 

witnesses  may  be  examined  on  oath  by  either  party,  executor, 
and  process  to  compel  them  to  attend  and  testify  may  ^^y  te** 
be  issued  by  the  Probate  Judge,  in  the  same  manner  ®""^®^ 
and  with  like  effect  as  in  other  cases. 

1542.  (§  161.)     K  it  appears  necessary  to  sell  a  Toseiireai 
part  of  the  real  estate,  and  that  by  a  sale  thereof  the  any  part, 
residue  of  the  estate,  real  or  personal,  or  some  specific 

part  thereof,  would  be  greatly  injured  or  diminished 
in  value,  or  subjected  to  expense,  or  rendered  unprof- 
itable, or  that  after  any  such  sale  the  residue  would 
be  so  small  in  quantity  or  value,  or  would  be  of  such 
a  character  with  reference  to  its  future  disposition 
among  the  heirs  or  devisees,  as  clearly  to  render  it 
for  the  best  interests  of  all  concerned  that  the  same 
should  be  sold,  the  Court  may  authorize  the  sale  of 
the  whole  estate,  or  of  any  part  thereof,  necessary  and 
for  the  best  interest  of  all  concerned. 

1543.  (§  162.)    If  the  Court  is  satisfied,  after  a  full  Order  of 

^  ^  '  sale,  wlidta 

hearing  upon  the  petition  and  an  examination  of  the  to  be  made, 
proofs  and  allegations  of  the  parties  interested,  that  a 
sale  of  the  whole  or  some  portion  of  the  real  estate  is 
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What  the 
order  of 
salemiut 
eontain. 


May  beat 
public  or 
private 
rale. 


necessary,  for  any  of  the  causes  mentioned  in  this  Arti- 
cle, or  if  such  sale  be  assented  to  by  all  the  persons 
interested,  an  order  must  be  made  to  sell  the  whole,  or 
so  much  and  such  parts  of  the  real  estate  described 
in  the  petition,  as  the  Court  shall  judge  necessMy  or 
beneficial. 

1544.  (§  163.)  The  order  of  sale  must  describe 
the  lands  to  be  sold  and  the  terms  of  sale,  which  may 
be  for  cash,  or  on  a  credit  not  exceeding  one  year, 
payable  in  gross  or  in  installments,  and  in  such  kind  of 
money,  with  interest,  as  the  Court  may  direct.  The 
land  may  be  sold  in  one  parcel  or  in  subdivisions,  as 
the  executor  or  administrator  shall  judge  most  benefi- 
cial to  the  estate,  unless  the  Court  otherwise  specially 
directs.  If  it  appears  that  any  part  of  such  real  estate 
has  been  devised  and  not  charged  in  such  devise  with 
the  payment  of  debts  or  legacies,  the  Court  must  order 
the  remainder  to  be  sold  before  that  so  devised. 
Every  such  sale  must  be  ordered  to  be  made  at  public 
auction,  unless,  in  the  opinion  of  the  Court,  it  would 
benefit  the  estate  to  sell  the  whole  or  some  part  of 
such  real  estate  at  private  sale;  the  Court  may,  if  the 
same  is  asked  for  in  the  petition,  order  or  direct  such 
real  estate  or  any  part  thereof  to  be  sold  at  either  pub- 
lic or  private  sale,  as  the  executor  or  administrator 
shall  judge  to  be  most  beneficial  for  the  estate.  If 
the  executor  or  administrator  neglects  or  refuses  to 
make  a  sale  under  the  order  and  as  directed  therein, 
he  may  be  compelled  to  sell,  by  order  of  the  Court, 
made  on  motion,  after  due  notice,  by  any  party  inter- 
ested. 


Interested 
penons 
may  apply 
for  order  of 
rale. 


1545.  (§  164.)  If  the  executor  or  administrator 
neglects  to  apply  for  an  order  of  sale  when  it  is  neces- 
sary, any  person  may  make  application  therefor,  in  the 
same  manner  as  the  executor  or  administrator,  and 
notice  thereof  must  be  given  to  the  executor  or  admin- 
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istrator,  before  the  hearing.    The  petition  of  such  Form  of 
applicant  must  contain  as  many  of  the  matters  set 
forth  in  Section  1637  as  he  can  ascertain,  and  the 
decree  of  sale  must  fix  the  period  of  time  within  which 
the  executor  or  administrator  must  make  the  sale. 

1546.  (§  165.)    Upon  making  the  order  mentioned  To  deliver 
in  the  last  section,  a  certified  copy  of  the  order  of  sale  order  to 
must  be  delivered  by  the  Court  or  the  Clerk  to  the 
executor  or  administrator,  who  is  thereupon  author- 
ized and  required  to  sell  the  real  estate  as  directed. 

1547.  (§  166.)     When  a  sale  is  ordered,  and  is  to  Notice  of 

,  sale. 

"be  made  at  public  auction,  notice  of  the  time  and 
place  of  sale  must  be  posted  in  three  of  the  most  pub- 
lic places  in  the  county  in  which  the  land  is  situated, 
and  published  in  a  newspaper,  if  there  be  one  printed 
in  the  same  county,  but  if  none,  then  in  such  paper 
as  tJie  Court  may  direct,  for  three  weeks  successively 
next  before  the  sale.  The  lands  and  tenements  to  be 
sold  must  be  described  with  common  certainty  in  the 
notice. 

•  1548.     (§  167.)     Sales  at  public  auction  must  be  Time  and 

plaoe. 

made  in  the  county  where  the  land  is  situated;  but 
when  the  land  is  situated  in  two  or  more  counties,  it 
may  be  sold  in  either.  The  sale  must  be  made  between 
the  hours  of  nine  o'clock  in  the  morning  and  the  set- 
ting of  the  sun  on  the  same  day,  and  must  be  made  on 
the  day  named  in  the  notice  of  sale,  unless  the  same 
is  postponed. 

.  1 549.    (§  167.)    When  a  sale  of  real  estate  is  ordered  Private 

sale  of  real 

to  be  made  at  private  sale,  notice  of  the  same  must  be  ^tate,  how 

*  '  made,  and 

posted  up  in  three  of  the  most  public  places  in  the  "^**°®- 
county  in  which  the  land  is  situated,  and  published  in 
a  newspaper,  if  there  be  one   printed  in  the  same 
county — if  none,  then  in  such  paper  as  the  Court  may 

52* 
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direct — for  two  weeks  successively  next  before  the  day 
on  or  after  which  the  sale  is  to  be  made,  in  which  the 
lands  and  tenements  to  be  sold  must  be  described  with 
common  certainty.  The  notice  must  state  a  day  on  or 
after  which  the  sale  will  be  made,  and  a  pla<je  where 
offers  or  bids  will  be  received.  The  day  last  referred 
to  must  be  at  least  fifteen  days  fi-om  the  first  publica- 
tion of  notice,  and  the  sale  must  not  be  made  before 
that  day,  but  must  be  made  within  six  months  there- 
Bids,  when   after.     The  bids  or  oflfers  must  be  in  writing,  and  may 

and  how  _  • 

received,  bc  left  at  the  placc  designated  in  the  notice,  or  deliv- 
ered to  the  executor  or  administrator  personally,  or  may 
be  filed  in  the  office  of  the  Clerk  of  the  Probate  Court, 
to  which  the  return  of  sale  must  be  made,  at  any  time 
after  the  first  publication  of  the  notice,  and  before  the 
making  of  the  sale.  If  it  is  shown  that  it  will  be  for 
the  best  interest  of  the  estate,  the  Court  or  Judge 
may,  by  an  order,  shorten  the  time  of  notice,  wjiich 
shall  not,  however,  be  less  than  one  week,  and  may 
provide  that  the  sale  may  be  made  on  or  after  a  day 
less  than  fifteen,  but  not  less  than  eight,  days  from  the 
first  publication  of  the  notice,  in  which  case  the  notice 
of  sale  and  the  sale  may  be  made  to  correspond  with 
such  order. 

Ninety  per        1550.     (§  167.)     No  salc  of  real  estate  at  private 
apprnwed     salc  sliall  bc  Confirmed  by  the  Court,  unless  the  sum 

vaiiio  must 

bo  offered,  offered  is  at  least  ninety  per  cent  of  the  appraised  value 
thereof,  nor  unless  such  real  estate  has  been  appraised 
within  one  year  of  the  time  of  such  sale.  If  it  has  not 
been  so  appraised,  or  if  the  Court  is  satisfied  that  the 
appraisement  is  too  high  or  too  low,  appraiser  must  Be 
appointed,  and  they  must  make  an  appraisement  thereof 
in  the  same  manner  as  in  case  of  an  original  appraise- 
ment of  an  estate.  This  may  be  done  at  any  time 
before  the  sale  or  the  confirmation  thereof. 
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1551.  (§  168.)     The  cjxecutor  or  administrator  Purchwe 

^  *  money  on 

must,  when  the  sale  is  made  upon  a  credit,  take  the  Jjj3|{{°how 
notes  of  the  pm-chaser  for  the  purchase  money,  with  a  *«"^®^- 
mortgage  on  the  property  to  secure  their  payment. 

1552.  (§  169.)     The   executor   or  administrator,  Hearing 

,  '  and  setting 

after  making  any  sale  of  real  estate,  must  make  a  J^^^^en 
return  of  his  proceedings  to  the  Probate  Court,  which  b^SldSS. 
must  be  filed  in  the  office  of  the  Clerk,  at  any  time 
subsequent  to  the  sale,  either  in  term' or  vacation.  If 
the  sale  is  made  at  public  auction,  and  the  return  is 
made  and  filed  on  or  before  the  firet  day  of  the  next 
term  thereafter,  no  notice  is  required  of  such  return 
or  of  the  hearing  thereof,  but  the  hearing  may  be 
had  upon  the  first  day  of  the  term,  or  any  subsequent 
day  to  which  the  same  may  be  postponed.  If  the 
sale  be  not  made  at  pubUc  auction,  or  if  made  at  pub- 
lic auction  a  hearing  upon  the  return  of  proceedings 
be  asked  for  in  the  return,  or  is  brought  on  for  a  hear- 
ing upon  a  day  before  the  first  day  of  the  next  term 
thereafter,  or  upon  any  other  day  than  the  first  day  of 
the  next  term  after  such-  sale,  the  Court  or  Judge 
must  fix  the  day  for  the  hearing,  of  which  notice  of  at 
least  ten  days  must  be  given  by  the  Clerk,  by  notices 
posted  in  three  public  places  in  the  county,  or  by  publi- 
cation in  a  newspaper,  or  both,  as  the  Court  or  Judge 
shall  direct,  and  must  briefly  indicate  the  land  sold, 
the  sum  for  which  it  was  sold,  and  must  refer  to  the 
return  for  further  particulars.  Upon  the  hearing,  the 
Court  must  examine  the  return  and  witnesses  in  rela- 
tion to  the  same,  and  if  the  proceedings  were  unfair, 
or  the  sum  bid  disproportionate  to  the  value,  and  if  it 
appear  that  a  sum  exceeding  such  bid  at  least  ten  per 
cent,  exclusive  of  the  expenses  of  a  new  sale,  may  be 
obtained,  the  Court  may  vacate  the  sale  and  direct 
another  to  be  had,  of  which  notice  must  be  given,  and 
the  sale  in  all  respects  conducted  as  if  no  previous  sale 
had  t^ken  place  ;  if  an  offer  ten  per  cent  more  in 
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amount  than  that  named  in  the  return  be  made  to  the 
Court  in  writing,  by  a  responsible  person,  it  is  in  the 
discretion  of  the  Court  to  accept  such  oflfer  and  con- 
firm the  sale  to  such  person  or  to  order  a  new  sale. 

May  file  1553.     (§  170.)     When  return  of  the  sale  is  made 

olveotioDS, 

whon  and  and  filed  any  person  interested  in  the  estate  may  file 
written  objections  to  the  confirmation  thereoj^  and 
may  be  heard  thereon,  when  the  return  is  heard  by 
the  Court  or  Judge,  and  may  produce  witnesses  in 
support  of  his  objections. 

When  ^  1554.     (§  171.)     If  it  appears  to  the  Court  that  the 

order  of  ^  ^  ^^ 

Sim  i?to"be  ^^®  ^^  l^g^lty  made  and  fitirly  conducted,  and  that 
when 'n^'*  the  sum  bid  was  not  disproportionate  to  the  value  ol 
the  property  sold,  and  that  a  greater  sum,  as  above 
specified,  cannot  be  obtained,  or  if  the  increased  bid 
mentioned  in  Section  1552  be  made  and  accepted  by 
the  Court,  the  Court  must  make  an  order  confirming 
the  sale,  and  directing  conveyances  to  be  executed. 
The  sale,  from  that  time,  is  confirmed  and  valid,  and 
a  certified  copy  of  the  order  confirming  it  and  direct- 
ing conveyances  to  be  executed  must  be  recorded  in 
the  office  of  the  Recorder  of  the  county  within  which 
the  land  sold  is  situated.  If,*after  the  confirmation, 
the  purchaser  neglects  or  refuses  to  comply  with 
the  terms  of  sale,  the  Court  may,  on  motion  of  the 
executor  or  administrator,  and  after  notice  to  the  pur- 
chaser, order  a  resale  to  be  made  of  the  property.  If 
the  amount  realized  on  such  resale  does  not  cover  the 
bid  and  the  expenses  of  the  previous  sale,  such  pur- 
chaser is  Uable  for  the  deficiency  to  the  estate. 


ancefl. 


Convoy-  1555.     (§  172.)     Conveyances  must  thereupon  be 

executed  to  the  purchaser  by  the  executor  or  adminis- 
f   trator,  and  they  must  refer  to  the  orders  of  the  Pro- 
bate Court  authorizing  and  confirming  the  sale  of  the 
property   of  the   estate,   and  directing    conveyances 
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thereof  to  be  executed,  and  to  the  record  of  the  order 
of  confirmation  in  the  office  of  the  County  Recorder, 
either  by  the  date  of  such  recording,  or  by  the  date, 
volume,  and  page  of  the  record,  and  such  reference 
sliall  have  the  same  eflfect  as  if  the  orders  were,  at 
large,  inserted  in  the  conveyance.  Conveyances  so 
made  convey  all  the  right,  title,  interest,  and  estate  of 
tlie  decedent,  in  the  premises,  at  the  time  of  his  death; 
if^  prior  to  the  sale,  by  operation  of  law  or  otherwise, 
the  estate  has  acquired  any  right,  title,  or  interest  in 
the  premises,  other  than,  or  in  addition  to,  that  of  the 
decedent  at  the  time  of  his  death,  such  right,  title,  or 
interest  also  passes  by  such  conveyances. 

1556.  (§  173.)     Before  any  order  is  entered  con-  Order  of 

*  oontirma- 

firming  the  sale,  it  must  be  proved  to  the  satisfaction  {J*bi;;jJJ** 
of  the  Court  that  notice  was  given  of  the  sale  as  pre- 
scribed, and  the  order  of  confirmation  must  show  that 
such  proof  was  made. 

1557.  (§  174.)     If  at  the  time^appointed  for  the  saiomay 
sale,  the  executor  or  administrator  deems  it  for  the  poned. 
inter^t  of  all  peraons  concerned  therein  that  the  same 

be  postponed,  he  may  postpone  it  fi-om  time  to  time, 
not  exceeding  in  all  three  months. 

1558.  (§  175.)     In  case  of  a  postponement,  notice  Notice  of 

postpone- 
thereof  must  be  given,  by  a  public  declaration,  at  the  mont. 

time  and  place  first  appointed  for  the  sale,  and  if  the 
postponement  be  for  more  than  one  day,  further  notice 
must  be  given,  by  posting  notices  in  three  or  more 
public  places  in  the  county  where  the  land  is  situated, 
or  publishing  the  same,  or  both,  as  the  time  and  cir- 
cumstances will  admit. 

1559.  (§  176.)     When  a  testator  has  given  any  saieofreai 
legacy  by  will  that  is  eflectual  to  pass  or  charge  the  to  pay 
title  to  real  estate,  and  his  goods,  chattels,  rights,  and 
credits  are  insufficient  to  pay  the  legacy,  together  with 
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his  debts  and  the  charges  of  administration,  the  execu- 
tor or  administrator  with  the' will  annexed  may  obtain 
an  order  therefor,  and  sell  his  real  estate  for  that  pur- 
pose,  in  the  same  manner  and  upon  the  same  terms  and 
conditions  as  are  prescribed  in  this  Chapter  in  case  of 
a  sale  for  the  payment  of  debts. 

WheTo  1560.     (§  177.)    If  the  testator  makes  provision  bv 

Savmont  of,^*'  ^ 

ebt-,  ete.,    his  Will,  Or  designates  the  estate  to  be  appropriated  for 

for  by  wiiL  ^j^^  payment  of  his  debts,  the  expenses  of  administra- 
tion, or  family  expenses,  they  must  be  paid  according 
to  such  provision  or  designation,  out  of  the  estate  thus 
appropriated,  so  &r  as  the  same  is  sufficient. 

Snie  1661.     (§  178.)     When  such  provision  has  been 

oj^er.^may  made.  Or  any  property  directed  by  the  will  to  be  sold, 
Bocunty.  |.|^g  executor  or  administrator  with  the  will  annexed, 
may  sell,  without  the  order  of  the  Probate  Court,  but 
he  must  give  notice  of  the  sale,  return  accounts  thereof 
to  the  Court,  and  make  the  sale  in  all  respects  as  under 
order  of  the  Court^unless  there  are  special  directions  in 
the  will,  in  which  case  he  must  be  governed  thereby. 


Where  1662.     (§  179.)     If  the  provision  made  by  the  will, 

provision  \  y  x  w 

insufficient  ^^  ^^®  estate  appropriated  therefor,  is  insufficient  to 
pay  the  debts,  expenses  of  administration,  and  femilj 
expenses,  that  portion  of  the  estate  not  devised  or  dis- 
posed of  by  the  will,  if  any,  must  be  appropriated  and 
disposed  of  for  that  purpose,  according  to  the  pro- 
visions of  this  Chapter. 

E«tato  1663.    (§  180.)    The  estate,  real  and  personal,  given 

8.ibjuct  to 

debt«,  etc.  by  will  to  legatees  or  devisees,  is  liable  for  the  debts, 
expenses  of  administration,  and  family  expenses,  in 
proportion  to  the  value  or  amount  of  the  several  de- 
vises or  legacies,  but  specific  devises  or  legacies  are 
exempt  from  such  liability  if  it  aj'pears  to  the  Court 
ncceri.siiry  to  carry  into  eil'ect  the  inteutioji  of  the  tes- 
tator, and  there  is  other  sufficient  estate. 
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1564.  (§  181.)     When  an  estate  js:iven  by  will  has  Contnbu- 

^  ^  to  J  tion  among 

been  sold  for  the  payment  of  debts  or  expenses,  all  the  logateea, 
devisees  and  legatees  must  contribute  according  to 
their  respective  interests  to  the  devisee  or  legatee 
^whose  devise  or  legacy  has  been  taken  therefor,  and 
the  Probate  Court,  when  distribution  is  made,  must, 
by  decree  for  that  purpose,  settle  the  amount  of  the 
several  liabilities,  and  decree  the  amount  each  person 
shall  contribute,  and  reserve  the  same  from  their  dis- 
tributive shares  respectively,  for  the  purpose  of  paying 
such  contribution. 

1565.  (§  182.)     K  a  decedent,  at  the  time  of  his  contract 
death,  was  possessed  of  a  contract  for  the  purchase  of  purchase  of 

.  %  lands  may 

lands,  his  interest  in  such  land  and  under  such  con-  be  •old, 
tracts  may  be  sold  on  the  application  of  his  executor 
or  administrator,  in  the  same  manner  as  if  he  had  died 
seized  of  such  land,  and  the  same  proceedings  may  be 
had  for  that  purpose  as  are  prescribed  in  tliis  (Jliapter 
for  the  sale  of  lands  of  which  he  died  seized,  except 
a'B  hereinafter  provided. 

1566.  (§  183.)     The  sale  must  be  made  subject  to  conditions 
all  payments  that  may  thereafter  become  due  on  such 
contracts,  and  if  there  are  any  such,  the  sale  must  not 

be  confirmed  by  the  Probate  Judge  until  the  pur- 
chasers execute  a  bond  to  the  executor  or  adminis- 
trator, for  the  benefit  and  indemnity  of  himself  and  of 
the  persons  entitled  to  the  interest  of  the  decedent  in 
the  lands  so  contracted  for,  in  double  the  whole  amount 
of  payments  thereafter  to  become  due  on  such  con- 
tract, with  such  sureties  as  the  Probate  Judge  shall 
approve. 

1567.  (§  184.)     The  bond  must   be  conditioned  Purchaser 
that  the  purchaser  will  make  all  payments  for  such  bond. 
land  that  become  due  after  the  date  of  the  sale,  and 

will  fully  indemnify  the  execnitor  or  administrator  and 
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the  persons,  so  entitled  against  all  demands,  costa, 
charges,  and  expenses,  by  reasop  of  any  covenant  or 
agreement  contained  in  such  contract. 

1668.  (§  185.)  Upon  the  confirmation  of  the  sale, 
the  executor  or  administrator  must  execute  to  the  pur- 
chaser an  assignment  of  the  contract,  which  vests  in 
the  purchaser,  his  heirs  and  assigns,  all  the  right,  title, 
and  interest  of  the  estate,  or  of  the  persons  entitled  to 
the  interest  of  the  decedent,  in  the  lands  sold  at  the 
time  of  the  sale,  and  the  purchaser  has  the  same  rights 
and  remedies  against  the  vendor  of  such  land  as  the 
decedent  would  have  had  if  he  were  living. 

1569.  (§  186.)  When  any  sale  is  made  by  an 
executor  or  administrator,  pursuant  to  the  provisions 
of  this  Chapter,  of  lands  subject  to  any  mortgage  or 
other  lien,  which  is  a  valid  claim  against  the  estate  of 
the  decedent,  and  has  been  presented  and  allowed, 
the  purchase  money  must  be  applied,  after  paying  the 
necessary  expenses  of  the  sale,  first  to  the  payment 
and  satis&ction  of  the  mortgage  or  lien,  and  the 
residue,  if  any,  in  due  course  of  administration.  The 
application  of  the  purchase  money  to  the  satisfaction 
of  the  mortgage  or  lien  must  be  made  without  delay; 
and  the  land  is  subject  to  such  mortgage  or  lien  until 
the  purchase  money  has  been  actually  so  applied.  No 
claim  against  any  estate  which  has  been  presented 
and  allowed  is  aftected  by  the  Statute  of  Limitations, 
pending  the  proceedings  for  the  settlement  of  the 
state.  The  purchase  money,  or  so  much  thereof  as 
may  be  suflS.cient  to  pay  such  mortgage  or  lien,  with 
interest,  and  any  lawful  costs  and  charges  thereon,  may 
be  paid  into  the  Probate  Court,  to  be  received  by  the 
Clerk  thereof,  whereupon  the  mortgage  or  lien  upon 
the  land  must  cease,  and  the  purchase  money  must  be 
paid  over  by  the  Clerk  of  the  Court  without  delay,  in 
payment  of  the  expenses  of  the  sale,  and  in  satisfaction 
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of  the  debt,  to  secure  which  the  mortgage  or  other 
lien  was  taken,  and  ^the  surplus,  if  any,  at  once  re- 
turned to  the  executor  or  administrator,  unless  for 
good  cause  shown,  after  notice,  to  the  executor  or 
administrator,  the  Court  otherwise  directs. 

1670.     (§  186.)     At  any  sale,  under  order  of  the  The  holder 
Probate  Court,  of  lands  upon  which  there  is  a  mort-  mortgage 

7  r  QY  lieu  mny 

gage  or  lien,  the  holder  thereof  may  become  the  pur-  g^l^. 
chaser,  and  his  receipt  for  the  amount  due  him  from  2*uie°^'** 
the  proceeds  of  the  sale  is  a  payment  pro  tanto.    If  hSciUm 
the  amount  for  which  he  purchased  the  property  is  payment, 
insufficient  to  defray  the  expenses  and  discharge  his 
mortgage  or  lien,  he  must  pay  to  the  Court  or  the  Clerk 
thereof  an  amount  sufficient  to  pay  such  expenses. 

1571.  (§  188.)     If  there  is  any  neorlect  or  miscon-  AdminiB- 

^^  ^  JO  tratorand 

duct  in  the  proceedings  of  the  executor  in  relation  to  fj^SS  ^^ 
any  sale,'  by  which  any  person  interested  in  the  estate  S*SiS!*'*^ 
Buffers  damage,  the  party  aggrieved  may  recover  the 
same  in  an  action  upon  the  bond  of  the  executor  or 
administrator,  or  otherwise. 

1572.  (§189.)    Any  executor  or  administrator  who  Fraadaiont 

sales. 

fraudulently  sells  any  real  estate  of  a  decedent  con- 
trary, to  or  otherwise  than  under  the  provisions  of  this 
Chapter,  is  liable  in  double  the  value  of  the  land  sold, 
as  liquidated  damages,  to  be  recovered  in  an  action  by 
the  person  having  an  estate  of  inheritance  therein. 

1573.  (§  190.)     No  action  for  the  recovery  of  any  Limitation 

,    ,  of  actions 

estate,  sold  by  an  executor  or  adnunistrator  under  the  for  vacating 

'  '^  sale,  etc. 

provisions  of  this  Chapter,  can  be  maintained  by  any 
heir  or  other  person  claiming  under  the  decedent^ 
unless  it  be  commenced  within  three  years  next  after 
the  sale.  An  action  to  set  aside  the  sale  may  be  insti- 
tuted and  maintained  at  any  time  within  three  years 
from  the  discovery  of  the  fraud,  or  other  grounds  upon 
which  the  action  is  based. 
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To  what 
oaaes 
preceding 
section  not 
to  apply. 
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1574.  (§  191.)  The  preceding  Bection  shall  not 
apply  to  minors  or  others  under  any  legal  disability,  to 
sue  at  the  time  when  the  right  of  action  first  accrues; 
but  all  such  persons  may  commence  an  action  at  any 
time  within  three  years  after  the  removal  of  the  disa- 
bility. 


Aoooant  of 
sale  to  be 


1576.  (§  192.)  When  a  sale  has  been  made  by  an 
returned.  exccutoF  or  administrator,  of  any  property  of  the  estate, 
real  or  personal,  he  must  return  to  the  Probate  Court, 
at  its  next  term  thereafter,  an  account  of  sales,  verified 
by  his  affidavit.  If  he  neglects  to  make  such  return, 
he  may  be  punished  by  attachment,  or  his  letters  may 
be  revoked,  one  day's  notice  having  been  first  given 
him  to  appear  and  show  cause  why  such  attachment 
should  not  issue,  or  such  revocation  should  not  be 
made. 


locator, 
dto.t  not 
to  be 
porehaser. 


1 576.  (§  193.)  No  executor  or  administrator  must, 
directly  or  indirectly,  purchase  any  property  of  the 
estate  he  represents,  nor  must  he  be  interested  in  any 
sale. 


CHAPTER  Vm. 


OF    THE    POWERS   AND   DUTIES   OF  EXECUTORS   AND  ADBOX- 
ISTRATORS,  AND    OF   THE   MANAGEMENT   OF  ESTATES. 

Section  15S1.  Executors  to  take  possession  of  the  entire  estate. 

1582.  Executors  may  sue  and  be  sued  for  recovery  of  prop- 

erty. 

1583.  May  maintain  actions  for  waste,  conversion,  and  tres- 

pass. 

1584.  Executor  and  administrator  may  be  sued  for  waste  or 

trespass  of  decedent. 

1585.  Surviving  partner  to  settle    up    business.     Interest 

therein  to  be  appraised.    Account  to  be  rendered. 

1586.  Actions  on  bond  of  executor  or  administrator  may  be 

brought  by  another  administrator. 

1587.  What  executors  are  not  parties  to  actions. 

1588.  May  compound. 
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SscTiON  1589.  Recovery  of  property  fraudulently  disposed  of  by  tes- 
tator. 

1590.  When  .executor  to  sue,  as   provided   in   preceding 

section. 

1591.  Dbposition  of  estate  recovered. 

1581.      (§  194.)      The   executor  or  administrator  Bxeoatora 

totiJte 

must  take  into  his  possession  all  the  estate  of  the  posaession 
decedent,  real  and  personal,  and  collect  all  debts  due  ^^^ 
to  the  decedent  or  to  the  estate.  For  the  purpose  of 
bringing  suits  to  quiet  title,  or  for  partition  of  such 
estate,  the  possession  of  the  executors  or  administrators 
is  the  possession  of  the  heirs  or  devisees;  such  posses- 
sion by  the  heirs  or  devisees  is  subject,  however,  to 
the  possession  of  the  executor  or  administrator,  for  the 
purposes  of  administration,  as  provided  in  this  Title. 


1582.  (§  195.).   Actions  for  the  recovery  of  any  Exeoaton 
property,  real  or  personal,  or  for  the  possession  thereof,  «^£^}p 
and  all  actions  founded  upon  contracts,  may  be  main-  '^5J*^'Jg  ^^ 
tained  by  and  against  executors  and  administrators,  i|i 

all  cases  in  which  the  same  might  have  been  main- 
tained by  or  against  their  respective  testators  or  intes- 
tates. 

1583.  (§196.)     Executors  and  administrators  may  M«7 
maintain  actions  against  any  person  who  has  wasted,  actions 
destroyed,  taken,  or  carried  away,  or  converted  to  his  conversion, 
own  use,  the  goods  of  their  testator  or  intestate,  in  his  ^«"p"^ 
lifetime.     They  may  also  maintain  actions  for  trespass 
committed  on  the  real  estate  of  the  decedent  in  his 
lifetime. 

1584.  (§  197.)     Any  person  or  his  personal  repre-  Executor 
sentatives  may  maintain  an  action  against  the  executor  ^'•^J 
or  administrator  of  any  testator  or  intestate  who  in  ^^^^^ 
his  lifetime  has  wasted,  destroyed,  taken,  or  carried  dwSSmL 
away,  or  converted  to  his  own  use,  the  goods  or  chat- 
tels of  any  such  person,  or  committed  any  trespass  on 

the  real  estate  of  such  person. 
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SarririDg 
partner  to 
settle  up 
businesa. 


Interest 
therein 
to  be 
appraised. 


Aocouct 
to  be 
rendered. 


1 685.  (§  198.)  When  a  partnership  exists  between 
the  decedent,  at  the  time  of  his  death,  and  any  other 
person,  the  surviving  partner  has  the  right  to  continue 
in  possession  of  the  partnership,  and  to  settle  its 
business,  but  the  interest  of  the  decedent  in  the  part- 
nership must  be  included  in  the  inventory,  and  be 
appraised  as  other  j)roperty.  The  surviving  partner 
must  settle  the  affairs  of  the  partnership  without  delay, 
and  account  with  the  executor  or  administrator,  and 
pay  over  such  balances  as  may  from  time  to  time  be 
payable  id  him,  in  right  of  the  decedent.  Upon  the 
application  of  the  executor  or  administi-ator,  the  Pro- 
bate Judge  may,  whenever  it  appears  necessary,  order 
the  surviving  partner  to  render  an  account,  and  in  case 
of  neglect  or  refusal  may,  after  notice,  compel  it  by 
attachment;  and  the  executor  pr  administrator  may 
maintain  against  him  any  action  which  the  decedent 
could  have  maintained. 


Actions  on  1586.     (§  199.)     An  administrator  may,  in  his  own 

bond  of  \^            J                                                      J'> 

executor  or  name,  for  the  use  and  benefit  of  all  parties  interested 

adminis-  '                                                                         ^ 

^*broM^  in  the   estate,  maintain  actions  on  the  bond  of  an 

SSiS^*'  executor,  or  of  any  former  administmtor  of  the  same 

trator.  .    , 

estate.  / 


What 
execnton 
are  not 
parties  to 
actions. 


1687.  (§  200.)  In  actions  by  or  against  executors, 
it  is  not  necessary  to  join  those  as  parties  to  w^hom 
letters  were  issued,  but  who  have  not  qualified. 


May 

compound. 


1588.  (§201.)  Whenever  a  debtor  of  a  decedent 
is  unable  to  pay  all  his  debts,  the  executor  or  adminis- 
trator, with  the  approbation  of  the  Probate  Court  or 
Judge,  may  compound  with  him,  and  give  him  a  dis- 
charge upon  receiving  a  fair  and  just  dividend  of  his 
eflfects.  A  compromise  may  also  be  authorized,  when 
it  appears  to  be  just,  and  for  the  best  interest  of  the 
estate. 
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1689.     (§  202.)     When  there  is  a  deficiency  of  Recovery 

,         _  of  property 

assets  in  the  hands  of  an  executor  or  administrator,  fraudu- 

'    lently 

and  when  the  decedent,  in  his  lifetime,  has  conveyed  ^^^Stator. 
any  real  estate,  or  any  rights  or  interests  therein,  with 
intent  to  defraud  his  creditors,  or  to  avoid  any  right, 
debt,  or  duty  of  any  pej-son,  or  has  so  conveyed  such 
estate  that  by  law  the  deeds  or  conveyances  are  void 
as  against  creditors,  the  executor  or  administrator 
must  commence  and  prosecute  to  final  judgment  any 
proper  action  for  the  recovery  of  the  same;  and  may 
recover  for  the  benefit  of  the  creditor  all  such  real 
estate  so  fi'audulently  conveyed;  and  may  also,  for  the 
benefit  of  the  creditors,  sue  and  recover  all  goods, 
chattels,  rights,  or  credits  which  have  been  so  con- 
veyed by  the  decedent  in  his  lifetime,  whatever  may 
have  been  the  manner  of  such  fraudulent  conveyance.    . 

1590.  (§  203.)     No  executor  or  administrator  is  when 

executor 

bound  to  sue  for  such  estate  as  mentioned  in  the  pre-  to  sue,  u , 

*  proYided  m 

ceding  section,  for  the  benefit  of  the  creditors,  unless  JJSd^* 
on  application  of  creditors,  who  must  pay  such  part 
of  the  costs  and  expenses  of  the  suit,  or  give  such 
security  to  the  executor  or  administrator  therefor,  as 
the  Probate  Judge  shall  direct. 

1591.  (§  204.)    All  real  estate  so  recovered  must  Disposition 
be  sold  for  the  payment  of  debts,  in  the  same  manner  recoyered. 
as  if  the  decedent   had  died   seized  thereof  upon 
obtaining  an  order  therefor  from  the  Probate  Court; 

and  the  proceeds  of  all  goods,  chattels,  rights,  and 
credits  so  recovered  must  be  appropriated  in  payment 
of  the  debts  of  the  decedent,  in  the  same  manner 
as  other  property  in  the  hands  of  the  executor  or 
administrator. 
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CHAPTER  TX. 

m 

OF  THB   CONVEYANCE   OP  REAL  ESTATE   BY  EXECUTORS  AND 
ADMINISTRATORS,   IN   CERTAIN   CASES. 

Section  1597.  Executor  to  complete  contracts  for  sale  of  real  estate. 
1598.  Petition  for  executor  to  make  conveyance,  and  notice 

of  hearing. 
1509.  Interested  parties  may  contest. 

1600.  Conveyances,  when  ordered  to  be  made. 

1601.  Execution  of  conveyance  and  record  thereof,  how  en- 

forced. 

1602.  Bights  of  petitioner  to  enforce  contract. 

1603.  EjSect  of  conveyance. 

1604.  Effect  of  recording  a  copy  of  the  decree. 

1605.  Recording  decree  does  not  supersede  power  of  Court 

to  enforce  it. 

1606.  "Where  party  to  whom  conveyance  to  be  made  is  dead. 

1607.  Decree  may  direct  possession  to  be  surrendered. 

Bzeontor  1597.     (§  205.)     When  a  person  who  is  bound  by 

tooomplete  .  .  .  ,  ,.        , 

forMi^of  c^°*ract  in  writing  to  convey  any  real  estate,  dies  be- 
reai  estate.  fQj,Q  making  the  conveyance,  and  in  all  cases  where 
such  decedent,  if  living,  might  be  compelled  to  make 
such  conveyance,  the  Probate  Court  may  make  a  decree 
authorizing  and  directing  his  executor  or  adminis- 
trator to  convey  such  real  estate  to  the  person  entitled 
thereto. 

Peutionfor       1598.     (§  206.)     On  the  presentation  of  a  verified 

oxeotttorto  '  * 

makeoon-  petition  by  any  person  claiming  to  be  entitled  to  such 
rf  h«M^.  conveyance  from  an  executor  or  administrator,  setting 
forth  the  facts  upon  which  the  claim  is  predicated,  the 
Probate  Court  must  appoint  a  time  and  place  for  hear- 
ing the  petition,  at  a  regular  term  of  the  Court,  and 
must  order  notice  thereof  to  be  published  at  least  four 
successive  weeks  before  such  hearing,  in  such  news- 
paper in  this  State  as  he  may  designate. 

Interested        1599.     (§  207.)     At  the  time  and  place  appointed 

ooSm.       ^^^  *^®  hearing,  or  at  such  other  time  to-  which  the 

same  may  be  postponed,  upon  satis&ctory  proof,  by 


Code  of  Civil  Procedure.  423 

affidavit  or  otherwise,  of  the  due  publication  of  the 
notice,  the  Court  must  proceed  to  a  hearing,  and  all 
persons  interested  in  the  estate  may  appear  and  contest 
such  petition,  by  filing  their  objections  in  writing,  and 
the  Court  may  examine,  on  oath,  the  petitioner  and  all 
'who  may  be  produced  before  him  for  that  purpose. 

1600.  (§  208.)     If,  after  a  full  hearing  upon  the  Convey- 
petition  and  objections,  and  examination  of  the  fact^^^®n  , , 
and  circumstances  of  the  claim,  the  Court  is  satisfied  bp™ade. 
that  the  petitioner  is  entitled  to  a  conveyance  of  the 

real  estate  described  in  the  petition,  a  decree  author- 
izing and  directing  the  executor  or  administrator  to 
execute  a  conveyance  thereof  to  the  petitioner  must 
be  made,  entered  on  the  minutes  of  the  Court,  and 
recorded. 

1 601 .  (§  209.)  The  executor  or  administrator  must  Execution 
execute  the  conveyance  according  to  the  directions  of  anceand 

•^  °  record 

the  decree,  a  certified  copy  of  which  must  be  recorded  ^^^^^^ 
with  the  deed  in  the  office  of  the  Recorder  of  the  enforced, 
county  where  the  lands  lie,  and  is  primary  evidence  of 
the  correctness  of  the  proceedings,  and  of  the  authority 
of  the  executor  or  administrator  to  make  the  convey- 
ance. 

1602.  (§  210.)  If,  upon  hearing  in  the  Probate  Rights  of 
Court,  as  hereinbefore  provided,  the  right  of  the  peti-  to  <gjM«e 
tioner  to  have  a  specific  performance  of  the  contract 

is  found  to  be  doubtful,  the  Court  must  dismiss  the 
petition  without  prejudice  to  the  rights  of  the  peti- 
tioner, who  may,  at  any  time  within  six  months  there- 
after, proceed,  in  the  District  Court,  to  enforce  a  spe- 
cific performance  thereof 

1603.  (§  211.)     Every  conveyance  made  in  pursu-  Effector 
ance  of  a  decree  of  the  Probate  Court,  as  provided  in  **»c®- 
this  Chapter,  shall  pass  the  title  to  the  estate  contracted 


.  I 
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for  as  fiilly  as  if  the  contracting  party  himself  was  still 
living  and  executed  the  conveyance. 


Effeetof 
reoordini 


reooHim  ft  1604.  (§  212.)  A  copy  of  the  decree  for  a  con- 
dflSe?  veyance,  made  by  the  Probate  Court,  and  duly  cer- 
tified and  recorded  in  the  office  of  the  Recorder  of  the 
county  where  the  lands  lie,  gives  the  person  entitled 
to  the  conveyance  a  right  to  the  possession  of  the  lands 
contracted  for,  and  to  hold  the  same  according  to  the 
terms  of  the  intended  conveyance,  in  like  manner  as 
if  they  had  been  conveyed  in  pursuance  of  the  decree. 


Reoordlnff 
decree 
does  not 
saperaede 
power  of 
Court  to 
enforce  it. 


1605.     (§  213.)     The  recording  of  any  decree,  as 

provided  in  the  preceding  section,  shall  not  prevent 

the  Court  making  the  decree  from  enforcing  the  same 

by  other  process. 

• 
Where  1 606.     (§  214.)     If  the  person  entitled  to  the  con- 

whomcon-  vcvance  dies  before  the  commencement  of  proceed- 

veyance  to  •'  * 

bemadeiB  i^gg  thcrefor  under  this  Chapter,  or  before  the  com- 
pletion of  the  conveyance,  any  person  entitled  to  suc- 
ceed to  his  rights  in  the  contract,  or  the  executor  or 
administrator  of  such  decedent  may,  for  the  benefit  of 
the  person  so  entitled,  commence  such  proceedings,  or 
prosecute  any  already  commenced,  and  the  conveyance 
must  be  so  made  as  to  vest  the  estate  in  the  persons 
entitled  to  it,  or  in  the  executor  or  administrator,  for 
their  benefit. 


Decree 
may  direct 
poMeision 
to  be  sur- 
rendered. 


1607.  (§  214.)  The  decree  provided  for  in  this 
Chapter  may  direct  the  possession  of  the  property 
therein  described  to  be  surrendered  to  the  person 
entitled  thereto,  upon  his  producing  the  deed  and  a 
certified  copy  of  the  decree,  when,  by  the  terms  of 
the  contract,  possession  is  to  be  surrendered. 
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CHAPTER  X. 

OP    ACCOUNTS    RENDERED     BY    EXECUTORS    AND    ADMINIS- 
TRATORS, AND  OP  THE   PAYMENT   OP  DEBTS. 

Article  I.  Liabilitixb  akb  comfe^sation  ov  executosb  akd 

ADICIXIBTRATORB. 

II.  Accounting  and  settlements  bt  ezectjtorb  and 

ADMINISTRATORS. 

III.  The  fatment  of  debts  of  the  estate. 


ARTICLE   I. 
liabilities  and  compensation  of  executors  and  administrators. 

Section  1612.  When  executor  or  administrator  personally  liable. 

1613.  Executor  to  be  charged  with  all  estate,  etc. 

1614.  Not  to  profit  or  lose  by  estate.  ' 

1616.  Uncollected  debts  without  foult. 

1616!  Compensation  of  the  executor  and  adminifitrator. 

1617.  Not  to  purchase  claims  against  the  estate. 

1618.  Executor's  and  administrator's  commissions. 

1612.  (§  216.)     K"o  executor  or  administrator  is  when 

dx  60U  top 

chargeable  upon  any  special  promise  to  answer  dam-  or  admin- 

istr&tor 

ages  or  to  pay  the  debts  of  the  testator  or  intestate  1^!^^*"^ 
out  of  his  own  estate,  unless  the  agreement  for  that 
purpose,  or  some  memorandum  or  note  thereof,  is  in 
writing  and  signed  by  such  executor  or  administrator, 
or  by  some  other  person  by  him  thereunto  specially 
authorized. 

1613.  (§  216.)     Every  executor  and  administi-ator  Ezecatorto 
is  chargeable  in  his  account  with  the  whole  of  the  withaii 

"  eetate,  etc. 

estate  of  the  decedent  which  may  come  into  his  pos- 
session, at  the  value  of  the  appraisement  contained  in 
the  inventory,  except  as  provided  in  the  following  sec- 
tions, and  with  all  the  interest,  profit,  and  income  of 
the  estate. 


1614.     (§  217.)     He  shall  not  make  profit  by  the  Not  to 

^  '  n  profit  0 

increase,  nor  suffer  loss  by  the  decrease,  or  destruc-  JSJ^^ 
54* 
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nnoollect- 
ed  debts 
without 
fault. 


Compensa- 
tion of  the 
executor 
and  admin- 
istrator. 


Not  to 
purchase 
claims 
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tion,  without  his  fault,  of  any  part  of  the  estate.  He 
must  account  for  the  excess  when  he  sells  any  part  of 
the  estate  for  more  than  the  appraisement,  and  if  any 
is  sold  for  less  than  the  appraisement,  he  is  not  resp)on- 
sible  for  the  loss,  if  the  sale  has  been  justly  made. 

1616.  (§  218.)  No  executor  or  administrator  is 
accountable  for  any  debts  due  to  the  decedent,  if  it 
appears  that  they  remain  uncollected  without  his 
£a.ult. 

1616.  (§  219.)  He  shall  be  allowed  all  necessary 
expenses  in  the  care,  management,  and  settlement  of 
the  estate,  and  for  his  services  such  fees  as  provided 
in  this  Chapter;  but  when  the  decedent,  by  his  will, 
makes  some  other  provision  for  the  compensation  of 
his  executor,  that  shall  be  a  full  compensation  for  his 
services,  unless,  by  a  written  instrument,  filed  in  the 
Probate  (3ourt,  he  renounces  all  claim  for  compensa- 
tion provided  by  the  will. 

* 

1617.  (§  220.)  No  administrator  or  executor  shall 
purchase  any  claim  against  the  estate  he  represents; 
and  if  he  pays  any  claim  for  less  than  its  nominal 
value  he  is  only  entitled  to  charge  in  his  account  the 
amount  he  actually  paid. 

1618.  (§  221.)  When  no  compensation  is  provided 
by  the  will,  or  the  executor  renounces  all  claim  thereto, 
he  must  be  allowed  commissions  upon  the  amoxuit  of 
the  whole  estate  accounted  for  by  hinoi,  as  follows:  For 
the  first  thousand  dollars,  at  the  rate  of  seven  per  cent; 
for  all  above  that  sum  and  not  exceeding  ten  thousand 
dollars,  at  the  rate  of  five  per  cent;  for  all  above  that 
sum,  at  the  rate  of  four  per  cent;  and  the  same  com- 
mission must  be  allowed  administrators.  In  all  ca^es, 
such  further  allowance  may  be  made  as  the  Probate 
Judge  may  deem  just  and  reasonable,  for  any  extraor- 
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dinary  service.  The  total  amount  of  such  allowance 
must  not  exceed  the  amount  of  commissions  allowed 
"by  this  section. 


ARTICLE    II. 

A.CCOUNTIKG    AND    SETTLEMENTS    BY  EXECUTOBS    AND    ADMINIBTBA- 

TORS.  * 

SECTION  1622.  To  render  an  exhibit  of  receipts  and  disbursements, 

and  claims  allowed. 
1628.  Citation  to  account  at  third  term. 

1624.  Petition  for  citation  to  render  final  or  other  account. 

1625.  Citation  to  account  on  application. 

1626.  Objections  to  account,  who  may  file. 

1627.  Attachment  for  not  obeyin^^  citation. 

1628.  To  render  accounts  at  expiration  of  term. 

1629.  Executor  to  account  after  his  authority  revoked. 

1630.  Revoking  authority  of  executor,  when. 

1631.  To  produce  and  file  vouchers,  which  remain  in  Court. 

1632.  Vouchers  for  items  less  than  twenty  dollars,  when 

excepted. 

1633.  Day  of  settlement  to  be  appointed,  and  must  give  no- 

tice thereof. 

1634.  Final  settlement,  partition,  and  distribution  may  be 

made  at  same  time.    Postponing  order  is  notice. 

1635.  Interested  party  may  file  exceptions  to  account. 

1636.  All  matters  may  be  contested  by  the  heirs.    Hearing 

may  be  postponed. 

1637.  Settlement  of  accounts  to  be  conclusive,  when  and 

when  not. 

1638.  Proof  of  notice  of  settlement  of  accounts. 

1622.     (§  222.)     At  the  third  term  of  the  Court  To  render 
after  his  appointment,  and  thereafter  at  any  time  when  of  receipts 
required  by  the  Court,  either  upon  its  own  motion  or  ^*|nJg"®" 
upon  the  application  of  any  person  interested  in  the  Juow^™^ 
estate,  the  executor  or  administrator  must  render,  for 
the  information  of  the  Court,  an  exhibit  under  oath, 
showing  the  amount  of  money  received  and  expended 
by  him,  the  amount  of  all  claims  presented  against 
the  estate  and  the  names  of  the  claimants,  and  all 
other  matters  necessary  to  shpw  the  condition  of  its 
afiairs. 
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CitadoDto        1623.     (§  223.)     If  the  executor  or  administrator 

aooount  at 

third  tenn.  fiu]g  to  render  an  exhibit  at  the  third  term  of  the  Conrt, 
the  Judge  of  the  Probate  Court  must  cause  a  citatioD 
to  be  issued  requiring  him  to  appear  and  render  it. 

Petition  for  1 624.  (§  224.)  Any  person  interested  in  the  estate 
oTother"*^  may,  at  any  ti  me  before  the  final  settlement  of  accounts, 
aeooanL  present  his  petition  to  the  Pix)bate  Judge,  praying  that 
the  executor  or  administrator  be  required  to  appear  and 
render  such  exhibit,  setting  foith  the  facts  showing 
that  it  is  necessary  and  proper  that  such  an  exhibit 
should  be  made. 

Citation  to        1626.     (§  225.)     K  the  Judi^e  is  satisfied,  either 

aocountpn  \«'  /  o  » 

appUcation  fj*Qjj^  the  oath  of  the  applicant  or  from  any  other  testi- 
mony offered,  that  the  facts  alleged  are  true,  and  con- 
siders the  showing  of  the  applicant  sufficient,  he  most 
direct  a  citation  to  be  issued  to  Ihe  executor  or  admin- 
istrator, requiring  him  to  appear  at  some  day  to  be 
named  in  the  citation,  which  must  be  during  a  term  of 
the  Court,  and  render  an  exhibit  as  prayed  for. 


OUections 
to  account, 
who  may 
file. 


1 626.  (§  226.)  When  an  exhibit  is  rendered  by 
an  executor  or  administrator,  any  person  interested 
may  appear  and,  by  objections  in  writing,  contest  any 
account  or  statement  therein  contained.  The  Court 
may  examine  the  executor  or  administrator,  and  if  he 
has  been  guilty  of  neglect,  or  has  wasted,  embezzled, 
or  mismanaged  the  estate,  his  letters  must  be  revoked. 

Attach-  1627.     (§  227.)     If  any  executor  or  administrator 

mentfor  ^  ' 

nptobeying  neglccts  or  rcfuscs  to  appear  and  render  an  exhibit, 
after  having  been  duly  cited,  an  attachment  may  be 
issued  against  him  and  such  exhibit  enforced,  or  his 
letters  may  be  revoked,  in  the  discretion  of  the  Couit 

To  render         1628.     (§  228.)     Evciy  cxccutor  or  administrator 

accounts  at  a  \  n    • 

expiraUon    must  render  a  full  account  and  a  report  of  his  admin- 

of  term.  *^ 

istration  at  the  expiration  of  one  year  from  the  time 
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of  his  appointment.  If  he  fiiils  to  present  his  account, 
the  Court  or  Judge  must  compel  the  rendering  of  the 
account  by  attachment,  and  any  person  interested  in 
the  estate  may  apply  for  and  obtain  an  attachment,  but 
no  attachment  must  issue  unless  a  citation  has  been 
first  issued,  served,  and  returned,  requiring  the  execu- 
tor or  administrator  to  appear  and  show  cause  why  an 
attachment  should  not  issue.  Every  account  rendered 
must  exhibit  not  only  the  debts  which  have  been  paid, 
but  also  a  statement  of  all  debts  which  have  been  duly 
presented  and  allowed  during  the  period  embraced  in 
the  account. 

1629.  (§  229.)     When  the  authority  of  an  execu-  Executor 

to  aecouot 

tor  or  administrator  ceases  or  is  revoked  for  any  reason,  aftw  hw 
he  may  be  cited  to  account  before  the  Probate  Court  revoked, 
at  the  instance  of  the  person  succeeding  to  the  admin- 
istration of  the  same  estate,  in  like  manner  as  he  might 
have  been  cited  by  any  pereon  interested  in  the  estate 
during  the  time  he  was  executor  or  administrator. 

1630.  (§  230.)     If  the  executor  or  administrator  Revoking 

•  T  1       /»     1  T  1  T      authority  of 

resides  out  of  the  county,  or  absconds,  or  conceals  executor. 
himself,  so  that  the  citation  cannot  be  pei'sonally 
served,  and  neglects  to  render  an  account  within  thirty 
days  after  the  time  prescribed  in  this  Article,  or  if  he 
neglects  to  render  an  account  within  thirty  days  after 
being  committed  where  the  attachment  has  been  exe- 
cuted, his  letters  must  be  revoked. 

1631.  (§   231.)     In    rendering   his  account,   the  To  produce 
executor  or  administrator  must  produce  and  file  vouch-  vouchers, 

*  which 

ers  for  all  charges,  debts,  claims,  and  expenses  which  JJ^rt*"* 
he  has  paid,  which  must  remain  in  the  Court;  and  he 
may  be  examined  on  oath  touching  such  payments, 
and  also  touching  any  property  and  eftects  of  the  dece- 
cent,  and  the  disposition  thereof.  When  any  voucher 
is  required  for  other  purposes,  it  may  be  withdrawn 
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on  leaving  a  certified  copy  on  file;  if  a  voucher  is  lost, 
or  for  other  good  reason  cannot  he  produced  on  the 
settlement,  the  payment  may  he  proved  hy  the  oadi 
of  any  competent  witness. 

1632.  (§  232.)  On  the  settlement  of  his  accomit 
he  may  be  allowed  any  item  of  expenditure,  not 
exceeding  twenty  dollars,  for  which  no  voucher  is  pro- 
duced, if  such  item  be  supported  by  his  own  uucontra- 
dicted  oath  positive  to  the  fact  of  payment,  specifying 
when,  where,  and  to  whom  it  was  made;  but  such 
allowances  in  the  whole  must  not  exceed  five  hundred 
dollars  against  any  one  estate. 

1 633.  (§  233.)  When  any  account  is  rendered  for 
settlement,  the  Court  or  Judge  must  appoint  a  day  for 
the  settlement  thereof;  the  Clerk  must  thereupon  give 
notice  thereof,  by  causing  notices  to  be  posted  in  at 
least  three  public  places  in  the  county,  setting  forth 
the  name  of  the  estate,  the  executor  or  administrator, 
and  the  day  appointed  for  the  settlement  of  the 
account,  which  must  be  on  some  day  of  a  term  of  the 
Court.  The  Court  or  Probate  Judge  may  order  such 
further  notice  to  be  given  as  may  be  proper. 

1634.  If  the  account  mentioned  in  the  preceding 
section  is  for  a  final  settlement,  and  the  estate  is  ready 
for  distribution*  and  partition,  the  notice  thereof 
required  to  be  published  must  state  these  fiicts;  and, 
on  confirmation  of  the  final  account,  distribution  and 
partition  of  the  estate  to  all  entitled  thereto  must  be 
immediately  had,  without  further  notice  or  proceed- 
ings. If,  from  any  cause,  the  hearing  of  the  account 
or  the  partition  and  distribution  is  postponed,  the 
order  postponing  the  same  to  a  day  certain,  is  notice 
to  all  persons  interested  therein. 

1635.  (§  234.)     On  the  day  appointed,  or  any  sub- 
sequent day  to  which  the  hearing  may  be  postponed 
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by  the  Court,  any  person  interested  in  the  estate  may  interested 
appear  and  file  his  exceptions  in  writing  to  the  account,  may  fi\® 

x'i^  ir  .  n  '    ezcoptions 

and  contest  the  same.  *^  account. 

1636.  (§§235,236.)    All  matters,  including  allowed  ah  matters 
claims  not  passed  upon  on  the  settlement  of  any  former  g*°^*®^ 
account,  or  on  rendering  an  exhibit,  or  on  making  a  ^""* 
decree  of  sale,  may  be  contested  by  the  heirs,  for  cause 
shown.    The  hearing  and  allegations  of  the  respective  Hearing 
parties  may  be  postponed  from  time  to  time,  when  nee-  postponocL 
essary,  and  the  Court  may  appoint  one  or  more  referees 

to  examine  the  accounts  and  make  report  thereon,  sub- 
ject to  confirmation;  and  may  allow  a  reasonable  com- 
pensation to  the  referees,  to  be  paid  out  of  the  estate 
of  the  decedent. 

1 637.  (§  237.)     The  settlement  of  the  account,  settlement 
and  the   allowance^  thereof   by  the  Court,  or   upon  to  be   , 

"  *■  conclusive, 

appeal,  is  conclusive  against  all  persons  in  any  way  JJ^^J  JJJ^ 
interested  in  the  estate,  saving,  however,  to  all  per- 
sons laboring  under  any  legal  disability,  their  rights  to 
proceed  against  the  executor  or  administrator,  either 
individually  or  upon  his  bond,  within  two  years  after 
tneir  respective  disabilities  cease;  and  in  any  action 
brought  by  any  such  person,  the  allowance  and  settle- 
ment of  the  account  is  primary  evidence  of  its  cor- 
rectness. 

1 638.  (§  238.)     The  account  must  not  be  allowed  Proof  of 
by  the  Couii;  until  it  is  first  proved  that  notice  has  settlement" 

.  ^  ofaccounts. 

been  given  as  required  by  this  Chapter,  and  the  decree 
must  show  that  such  proof  was  made  to  the  satisfac- 
tion of  the  Court,  and  is  conclusive  evidence  of  the 
fact. 
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ARTICLE  III. 

THE  PAYMENT  OF  DEBTS  07  THE  ESTATE. 

Section  1643.  Order  in  which  debts  to  be  paid. 

1644.  "Where  property  insufficient  to  pay  mortgage. 

1645.  Estate  insufficient,  a  dividend  to  be  paid. 

1646.  Funeral  expenses  and  expenses  of  last  sickness. 

1647.  Order  for  payment  of  debts  and  discharge  of  the  exec- 
utor or  administrator. 

1648.  Provision  for  disputed  and  contingent  claims. 

1649.  After  decree  for  payment  of  debts,  executor  personally 
liable  to  creditors. 

1650.  Claims  not  included  in  order  for  payment  of  debts, 
how  disposed  of. 

1651.  Order  for  payment  of  legacies  and  extension  of  time. 

1652.  Final  account,  when  to  be  made. 

1653.  Neglect  to  render  final  account,  how  treated. 

1643.  (§  239.)  The  debts  of  the  estate  subject  to 
the  provisions  of  Sec.  1205  must  be  paid  in  the  follow- 
ing order: 

1.  Funeral  expenses; 

2.  The  expenses  of  the  last  sickness; 

3.  Debts  having  preference  by  the  laws  of  the  United 
States; 

4.  Judgments  rendered  against  the  decedent  in  hia 
lifetime,  and  mortgages,  in  the  order  of  their  date; 

5.  All  other  demands  against  the  estate. 

1 64?4.     (§  240.)     The  preference  given  in  the  pre- 
tS^w^**"*   ceding  section  to  a  mortgage  only  extends  to  the  pro- 
mortgage,     ceeds  of  the  property  mortgaged.     If  the  proceeds  of 
such  property  is  iusuflScient  to  pay  the  mortgage,  the 
part  remaining  unsatisfied  must  be  classed  with  other 
demands  against  the  estate. 


Order  in 
which 
debts  to 
be  paid. 


Where 
property 


Estate 
insafficient, 
a  dividend 
to  be  paid. 


1645.  (§  241.)  If  the  estate  is  insufficient  to  pay 
all  the  debts  of  any  one  class,  each  creditor  must  be 
paid  a  dividend  in  proportion  to  his  claim;  and  no 
creditor  of  any  one  class  shall  receive  any  payment 
until  all  those  of  the  preceding  class  are  fully  paid. 
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1 646.  (§  242.)     The  executor  or  administrator,  as  Funeral 

^  '  .  \         expenses 

soon  as  he  has  sufficient  funds  in  his  hands,  must  pay  !;^^^._ 

'      •         X'  •/    expenses 

the  funeral  expenses  and  the  expenses  of  the  last  sick-  ^0^^ 
ness,  and  the  allowance  made  to  the  family  of  the 
decedent.  He  may  retain  in  his  hands  the  necessary 
expenses  of  administration,  but  he  is  not  obliged  to 
pay  any  other  debt  or  any  legacy  until,  as  prescribed 
in  this  Article,  the  payment  has  been  ordered  by  the 
Court. 

* 

1647.  (§  '243.)     Upon  the  settlement  of  the  ao-  order  for 

payment  of 

counts  of  the  executor  or  administrator,  at  the  end  of  debts  and 

'  discharge 

the  year,  as  required  in  this  Chapter,  the  Court  must  2^*5S»r 
make  an  order  for  the  payment  of  the  debts,  as  the  ^t^^St^' 
circumstances  of  the  estate  require.  If  there  is  not 
sufficient  funds  in  the  hands  of  the  executor  or  admin- 
istrator, the  Court  must  specify  in  the  decree  the  sum 
to  be  paid  to  each  creditor.  If  the  whole  property  of 
the  estate  be  exhausted  by  such  payment  or  distribu- 
tion, such  account  niust  be  considered  as  a  final  ac- 
count, and  the  executor  or  administrator  is  entitled  to 
his  discharge,  on  producing  and  filing  the  necessary 
vouchers  and  proofs  showing  that  such  payments  have 
been  made,  and  that  he  has  fully  complied  with  the 
decree  of  the  Court. 

1 648.  (§  244.)     If  there  is  any  claim  not  due,  or  Provision 
any  contingent  or  disputed  claim  against  the  estate,  *®*^^j£^. 
the  amount  thereof,  or  such  part  of  the  same  as  the  claims, 
holder  would  be  entitled  to  if  the  claim  were  due, 
established,  or  absolute,  must  be  paid  into  the  Court, 

and  there  remain,  to  be  paid  over  to  the  party  when 
he  becomes  entitled  thereto;  or,  if  he  fails  to  establish 
his  claim,  to  be  paid  over  or  distributed  as  the  circum- 
stances  of  the  estate  require.  If  any  creditor  whose 
claim  has  been  allowed,  but  is  not  yet  due,  appears 
and  assents  to  a  deduction  therefrom  of  .the  legal  in- 
55* 
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terest  for  the  time  the  claim  has  yet  to  run,  he  is  enti- 
tled to  be  paid  accordingly.  *  The  payments  provided 
for  in  this  section  are  not  to  be  made  when  the  estate 
is  insolvent,  unless  a  pro  rata  distribution  is  ordered. 

dowL  for         ^  ^"^^^     (§  ^'^^')     ^"liG"  ^  decree  is  made  by  the 
ofd?bte!      Probate  Court  for  the  payment  of  creditors,  the  exec- 
pewmaiiy    utor  or  administrator  is  personally  liable  to  each  credi- 
creditora.     tor  for  his  allowed  claim,  or  the  dividend  thereon,  and 
execution  may  be  issued  on  such  decree,  aa  upon  a 
judgment  in  the  District  Court,  in  favor  of  each  credi- 
tor, and  the  same  proceeding  may  be  had  under  such 
execution  as  if  it  had  been  issued  from  the  District 
Court.     The  executor  or  administmtor  is  liable  there- 
for, on  his  bond,  to  each  creditor. 

cifltesnot        1650.     (§  246.)     When  the  accounts  of  the  admin- 

included  in 

order  for      istrator  or  executor  have  been  settled,  and  an  order 

payment  ' 

of  debts,      made  for  the  payment  of  debts  and  distribution  of 
diaposed  ofc  ^j^^  estate,  no  creditor  whose  claim  was  not  included 
in  the  order  for  payment  has  any  right  to  call  upon 
the  creditors  who  have  been  paid,  or  upon  the  heirs, 
devisees,  or  legatees  to  contribute  to  the  payment  of 
his  claim  ;  but  if  the  executor  or  administrator  has 
failed  to  give  the  notice  to  the  creditors,  as  prescribed 
in  Section  1491,  such  creditor  may  recover  on  the 
Dond  of  the  executor  or  administrator  the  amount  of 
his  claim,  or  such  part  thereof  as  he  would  have  been 
entitled  to  had  it  been  allowed.     This  section  shall 
not  apply  to  any  creditor  whose  claim  was  not  due 
ten  months   before  the   day  of  settlement,  or  whose 
claim  was  contingent  and  did  not  become  absolute  ten 
months  before  such  day. 

Order  for  1651.     (§  247.)     If  the  whole  of  the  debts  have 

of  legacies    bccu  paid   bv  the  first  distribution,  the  Court  mast 

and  exton-  xr  ^  .  r 

Bionof  time  direct  the  payment  of  legacies  and  the  distribution  of 
the  estate  among  the  heirs,  legatees,  or  other  persons 
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entitled,  as  provided  in  the  next  Chapter;  but  if  there 
be  debts  remaining  unpaid,  or  if,  for  other  reasons,  the 
estate  be  not  in  a  proper  condition  to  be  closed,  the 
Court  must  give  such  extension  of  time  as  may  be 
reasonable  for  a  final  settlement  of  the  estate. 

1 652.  (§  248.)    -At  the  time  desiffnated  in  the  last  Final 
section,  or  sooner,  if  within  that  time  all  the  property  jjj^^ 
of  the  estate  has  been  sold,  or  there  are  sufficient 
funds  in  his  hands  for  the  payment  of  all  the  debts  due 

by  the  estate,  and  the  estate  be  in  a  proper  condition 
to  be  closed,  the  executor  or  administrator  must  ren- 
der a  final  account,  and  pray  a  settlement  of  his  admin- 
istration. 

1 653.  (§  249.)     If  he  neglects  to  render  his  account^  Neglect  to 
the  same  proceedings  may  be  had  as  prescribed  in  this  account. 
Chapter  in  regard  to  the  first  account  to  be  rendered  ^^'^^^^ 
by  him;  and  all  the  provisions  of  this  Chapter  relative 

to  the  last  mentioned  account,  and  the  notice  and  set- 
tlement thereof,  apply  to  his  account  presented  for  final 
settlement. 


CHAPTER  XI. 

OF  THE  PARTITION,  DISTRIBUTION,  AND  FINAL  SETTLEMENT 

OF   ESTATES. 

Articlb    I.  Paktial  distkibution  pkior  to  final  settlkmzkt. 
II.  Distribution  on  final  settlement. 

III.  Distribution  and  partition. 

IV.  Agents  for  absent  interested  parties,  discharge 

of  executor  or  administrator. 


ARTICLE  I. 

partial  distribution  prior  to  final  settlement. 

Section  1658.  Payment  of  legacies  upon  giving  bonds. 
1659.  Notice  of  application  for  legacies. 
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Section  1660.  Executor  or  other  person  may  resist  application.    . 

1661.  Decree  prayed  for  to  require  bond,  which  must  be 

^iven.  May  order  whole  or  part  of  share  to  be 
delivered.  Where  partition  necessary,  how  made. 
Costs. 

1662.  Order  for  payment  of  bond,  and  suit  thereoc. 

Payment  1 658.  (§  250.)  At  any  time  after  the  lapse  of  four 
gj^g^iving  months  from  the  issuing  of  letter  testamentary  or  of 
administration,  any  heir,  devisee,  or  legatee  may  pre; 
sent  his  petition  to  the  Court  for  the  legacy  or  share 
of  the  estate  to  which  he  is  entitled,  to  be  given  to 
him  upon  his  giving  bonds,  with  security,  for  the  pay- 
ment of  his  proportion  of  the  debts  of  the  estate. 

Notipeof         1669.     (§  251.)     Notice  of  the  application  must  be 

appUcation  ^  '  ^  ^^ 

foriegaoiofl,  given  to  the  executor  or  administrator,  personally,  and 
to  all  persons  interested  in  the  estate,  in  the  same 
manner  that  notice  is  required  to  be  given  of  the  set- 
tlement of  the  account  of  an  executor  or  administrator. 

Executor  1660.     (§  252.)     The  executor  or  administrator,  or 

or  other  ^  '  ' 

reSstappK  ^^J  person  interested  in  the  estate,  may  appear  at  the 
cation.        time  named  and  resist  the  application,  or  any  other 
heir,  devisee,  or  legatee  may  make  a  similar  applica- 
tion for  himself 

Decree  1661.     (§§  253,  254,  255,  256.)     If  at  the  hearing, 

prayed  for  ^  •  i 

to  require     it  appears  that  the  estate  is  but  little  indebted,  and 

be^ven!*^'  that  the  sharc  of  the  party  applying  may  be  allowed 

to  him  without  loss  to  the  creditors  of  the  estate,  the 

Court  must  make  an  order  in  conformity  with  the 

prayer  of  the  applicant,  requiring: 

1.  Each  heir,  legatee,  or  devisee  obtaining  such 
order,  before  receiving  his  share  or  any  portion  thereof 
to  execute  and  deliver  to  the  executor  or  administra- 
tor a  bond,  in  such  sum  as  shall  be  designated  by  the 
Probate  Judge,  with  sureties  to  be  approved  by  the 
Judge,  payable  to  the  executor  or  administrator,  and 
conditioned  for  the  payment,  whenever  required,  of 
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his  proportion  of  the  debts  due  from  the  estate,  not  May  order 

^  ^  '  whole  or 

exceeding  the  value  or  amount  of  the  legacy  or  por-  l^^f^  ^^ 
tion  of  the  estate  to  which  he  is  entitled;  deUverod. 

2.  The  executor  or  administrator  to  deliver  to  the 
heir,  legatee,  or  devisee  the  whole  portion  of  the 
estate  to  which  he  may  be  entitled,  or  only  a  part 
thereof,  designating  it. 

Ifl  in  the  execution  of  the  order,  a  partition  is  neces-  where 

-  ^  -    .      partiUon 

sary,  between  two  or  more  of  the  parties  interested,  it  gj^*^^ 
must  be  made  in  the  manner  hereinafter  prescribed. 
The  costs  of  these  proceedings  to  be  paid  by  the  costs, 
applicant,  or  if  there  be  more  than  one,  to  be  appor- 
tioned equally  amongst  them. 

1662.     (§  257.)     When  any  bond  has  been  exe-  Order  for 

^  '  "^  payment 

cuted  and  delivered,  under  the  provisions  of  the  pre-  ^J^jf^* 
ceding  section,  "tind  it  is  necessary  for  the  settlement  t^^^^^o^- 
of  the  estate  to  require  the  payment  of  any  part  of 
the  money  thereby  secured,  the  executor  or  adminis- 
trator must  petition  the  Court  for  an  order  requiring 
the  payment,  and  have  a  citation  issued  and  served  on 
the  party  bound,  requiring  him  to  appear  and  show 
cause  why  the  order  should  not  be  made.  At  the 
hearing,  the  Court,  if  satisfied  of  the  necessity  of  such 
payment,  must  make  an  order  accordingly,  designating 
the  amount  and  giving  a  time  within  which  it  must  be 
paid.  If  the  money  is  not  paid  within  the  time  allowed, 
an  action  may  be  maintained  by  the  executor  or 
administrator  on  the  bond. 


ARTICLE    II. 

DISTBIBUTION  ON  VINAL  BETTLSMENT. 

SECTION  1665.  Distribution  of  estate,  how  made  and  to  whom. 

1666.  What  the  decree  must  contain,  and  is  final. 

1667.  Distribution  .when  decedent  was  not  a  resident  of  this 

State. 
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Section  1668.  Decree  to  be  made  only  after  notice. 

1669.  No  distribution  to  be  ordered  till  all  taxes  on  personal 
property  are  paid. 

Dirtribu-         1665.     (§  258.)     Upon  the  final  settlement  of  the 
mt^'^d    a^^counts  of  the  executor  or  administrator,  or  at  any 
to  whom,      subsequent  time,  upon  the  application  of  the  executor 
or  administrator,  or  of  any  heir,  legatee,  or  devisee, 
the  Court  must  proceed  to  distribute  the  residue  of 
the  estate  in  the  hands  of  the  executor  or  administrar 
tor,  if  any,  among  the  persons  who  by  law  are  enti- 
tled thereto  ;  and  if  the  decedent  has  left  a  surviving 
child,  and  the  issue  of  other  children,  and  any  of  them, 
before  the  close  of  administration,  have   died  while 
under  age  and  not  having  been  married,  no  adminis- 
tration on  such  deceased   child's  estate  is  necessary, 
but  all  the  estate  which  such  deceased  child  was  enti- 
tled to  by  inheritance  must,  without  administration,  be 
distributed  to  the  other  heirs  at  law.     A  statement  of 
any  receipts  and  disbursements  of  the  executor  or  ad- 
ministrator, since  the  rendition  of  his  final  accounts, 
must  be  reported  and  filed  at  the  time  of  making  such 
distribution,  and  a  settlement  thereof,  together  with 
an  estimate  of  the  expenses  of  closing  the  estate,  must 
be  made  by  the  Court  and  included  in  the  order  or 
,  decree ;  or  the  Court  or  Judge  may  order  notice  of 
the  settlement  of  such  supplementary  account,  and 
refer  the  same  as  iif  other  cases  of  the  settlement  of 
accounts. 

What  the         1 666.     (§  259.)     In  the  order  or  decree,  the  Court 
muat  must  name  the  persons  and  the  proportions  or  parts  to 

and  18  final  which  each  shall  be  entitled,  and  such  persons  may 
demand,  sue  for,  and  recover  their  respective  shares 
from  the  executor  or  administrator,  or  any  person  hav- 
ing the  same  in  possession.  Such  order  or  decree  is 
conclusive  as  to  the  rights  of  heirs,  legatees,  or  devi- 
sees, subject  only  to  be  reversed,  set  aside,  or  modified 
on  appeal. 
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1 667.  (§  259.)     Upon  application  for  distribution,  Distnbu- 

^  /  JT  X  J.  ...  tion  whon 

after  final  settlement  of  the  accounts  of  administration,  decedent 

^    was  not  a 

if  the  decedent  was  a  non-resident  of  this  State,  leav-  [his^teta^ 
ing  a  will  which  has  been  duly  proved  or  allowed  in 
the  State  of  his  residence,  and  an  authenticated  copy 
thereof  has  been  admitted  to  probate  in  this  State, 
and  it  is  necessary,  in  order  that  the  estate  or  any  part 
thereof  may  be  distributed  according  to  the  will,  that 
the  estate  in  this  State  should  be  delivered  to  the 
executor  or  administrator  in  the  State  or  place  of  his 
residence,  the  Court  may  order  such  delivery  to  be 
made,  and,  if  necessary,  order  a  sale  of  the  real  estate, 
and  a  like  delivery  of  the  proceeds.  The  delivery,  in 
accordance  with  the  order  of  the  Court,  is  a  full  dis- 
charge of  the  executor  or  administrator  with  the  will 
annexed,  in  this  State,  in  relation  to  all  property  em- 
braced in  such  order,  which,  unless  reversed  on  appeal, 
"binds  and  concludes  all  parties  in  interest.  Sales  of 
real  estate  ordered  by  virtue  of  this  section  must  be 
made  in  the  same  manner  as  other  sales  of  real  estate 
of  decedents  by  order  of  the  Probate  Court. 

1668.  (§  260.)     The  order  or  decree  may  be  made  Decree  to 

be  made 

on  the  petition  of  the  executor  or  administrator,  or  of  on}y  after 

•^  '  notice. 

any  person  interested  in  the  estate,  but  notice  must  be 
given,  or  waived,  ualess  distribution  is  made,  or  the 
time  for  making  it  is  fixed  by  order  of  the  Court  at 
the  time  of  the  settlement  of  the  final  account.  All 
proceedings  not  so  waived  or  dispensed  with,  must  be 
had  in  the  manner  provided  in  Article  IV,  Chapter 
Vn,  of  this  Title,  for  sale  of  real  estate  by  an  exec- 
utor or  administrator.  The  Court  may  order  such 
further  notice  to  be  given  as  it  may  deem  proper.  If 
partition  is  applied  for,  as  provided  in  this  Chapter, 
such  decree  shall  not  divest  the  Court  of  jurisdiction 
for  the  purposes  of  partition,  unless  the  estate  is  finally 
closed. 
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Nodiatii-  1669.  (§  260.)  Before  any  decree  of  distributiiMi 
Ri?£«e  on  ^^  ^^  estate  is  made,  the  Probate  Court  must  be  aatis- 
proISriS  fi®<ij  by  the  oath  of  the  executor  or  administrator,  or 
*"  ^"        otherwise,  that  all  State,  county,  and  municipal  taxes, 

legally  levied  upon  personal  property  of  the  estate, 

have  been  fully  paid. 


ABTICLE  III. 


Ertfttein 
oommon. 


CMnmis- 
sionecf. 


DISTRIBUTION  AND  PARTITION. 

Section  1675.  Estate  in  common.    Commissioners. 

1676.  Partition  and  notice  thereof,  and  the  time  of  filinjp 

petition. 

1677.  Estate  in  different  counties,  how  divided. 

1678.  Partition  may  be  made  although  some  of  the  heirs, 

etc.,  have  parted  with  their  interest. 

1679.  Shares  to  he  set  out  hy  metes  and  hounds. 

1680.  Whole  estate  may  he  assigned  to  one,  in  certain  cases. 

1681.  Payments  for  equality  of  partition,  by  whom  and  how. 

1682.  Estate  may  be  sold. 

1683.  To  give  notice  to  all  persons  and  guardians  before  par- 

tition.   Duties  of  Commissioners. 

1684.  To  make  report,  and  partition  to  be  recorded. 

1685.  When  Commissioners  to  make  partition  are  not  neces- 

sary. 

1686.  Advancements  made  to  heirs. 

1675.  (§  261.)  When  the  estate,  real  or  personal, 
assigned  by  the  decree  of  distribution  to  two  or  more 
heirs,  devisees,  or  legatees,  is  in  common  and  undi- 
vided, and  the  respective  shares  are  not  separated  and 
distinguished,  partition,  or  distribution,  may  be  made 
by  three  disinterested  persons,  to  be  appointed  Com- 
missioners for  that  purpose  by  the  Probate  Court  or 
Judge,  who  must  be  duly  sworn  to  the  fiiithful  dis- 
charge of  their  duties.  A  certified  copy  of  the  order 
of  their  appointment,  and  of  the  order  or  decree 
assigning  and  distributing  the  estate,  must  be  issued 
to  them  as  their  warrant,  and  their  oath  must  be 
indorsed  thereon.  Upon  consent  of  the  parties,  or 
when  the  Court  deems  it  proper  and  just,  it  is  suf- 
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ficient  to  appoint  one  Commissioner  only,  who  has  the 
same  authority  and  is  governed  by  the  same  rules  as 
if  three  were  appointed. 

1676.  (§  263.)    Such  partition  may  be  ordered  and  Partition 

.     ^  ^  ^  ^  "^  and  notice 

nad  in  the  Probate  Court,  on  the  petition  of  any  per-  J^^the 
son  interested.    But  before   Commissioners  are  ap-  fi£,g^^ 
pointed,  or  partition  ordered  by  the  Probate  Court  as  p®^^°°' 
directed  in  this  Chapter,  notice  thereof  must  be  given 
to  all  persons  interested,  who  reside  in  this  State,  or 
to  their  guardians,  and  to  the  agents,  attorneys,  or 
guardians,  if  any  in  this  State,  of  such  as  reside  out  of 
the  State,  either  personally  or  by  public  notice,  as  the 
Probate  Court  may  direct.    The  petition  may  be  filed, 
attorneys,  guardians,  and  agents  appointed,  and  notice 
given,  at  any  time  before  the  order  or  decree  of  dis- 
tribution, but  the  Commissionera  must  not  be  appointed 
until  the  order  or  decree  is  made  distributing  the 
estate. 

1677.  (§262.)     If  the  real  estate  is  in  different  Esutoin 

di£foront 

counties,  the  Probate  Court  may,  if  deemed  proper,  countios, 
appoint  a  Commissioner  for  all,  or  different  Commis-  divided, 
sioners  for  each  county.  The  estate  in  each  county 
must  be  divided  separately  among  the  heirs,  devisees, 
or  legatees,  as  if  there  was  no  other  estate  to  be 
divided,  but  the  Commissioner  first  appointed  must, 
unless  otherwise  directed  by  the  Probate  Court,  make 
division  of  such  real  estate,  wherever'  situated  within 
this  State. 

4 

1678.  (§  264.)     Partition  or  distribution  of  the  Partition 
real  estate  may  be  made  as  provided  in*  this  Chapter,  made, 
although  some  of  the  original  heirs,  legatees,  or  devi-  fg^golw 
sees. may  have  conveyed  their  shares  to  other  persons,  parted*^* 
and  such  shares  must  be  assigned  to  the  person  holding  interest! 
the  same,  in  the  same  manner  as  they  otherwise  would 

have  been  to  such  heirs,  legatees,  or  devisees. 

56* 
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sharcw  to         1 679.     (§  265.)     When  both  distribution  and  parti- 
bo  set  out      . 

andTounds  *^^^  ^^®  made,  the  several  shares  in  the  real  and  per- 
sonal estate  must  be  set  out  to  each  individual  in 
proportion  to  his  right,  by  metes  and  bounds,  or 
description,  so  that  the  same  can  be  easily  dis- 
tinguished, unless  two  or  more  of  the  parties  interested 
consent  to  have  their  shares  set  out  so  as  to  be  held  by 
them  in  common  and  undivided. 

Whole  1 680.     (§  266.)     When  the  real  estate  cannot  be 

estate  may  ^  ' 

tooneim^^  divided  without  prejudice   or  inconvenience   to   the 
cases!"        owners,  the  Probate  Court  may  assign  the  whole  to 
one  or  more  of  the  parties  entitled  to  share  therein 
who  will  accept  it,  always  preferring  the  males  to  the 
females,  and  among  children  preferring  the  elder  to  the 
younger.     The  parties  accepting  the  whole  must  pay 
to  the  other  parties  interested  their  just  proportion  of 
the  true  value  thereof,  or  secure  the  same  to  their 
satisfaction,  or,  in  case  of  the  minority  of  such  party, 
then  to  the  satisfaction  of  his  guardian,  and  the  true 
value  of  the  estate  must  be  ascertained  and  reported 
by  the   Commissioners.     When   the   Commissioners 
appointed  to  make  partition  are  of  the  opinion  that 
the  real  estate  cannot  be  divided  without  prejudice  or 
inconvenience  to  the  owners,  they  must  so  report  to  the 
Court,  and  recommend  that  the  whole  be  assigned  as 
herein  provided,  and  must  fiud  and  report  the  true 
value  of  such  real  estate.     On  filing  the  report  of  the 
Commissioners,  and  on  making  or  securing  the  pay- 
ment as  before  provided,  the  Court,  if  it  appears  just 
and  proper,  must  confinn  the  repoi^t,  and  thereupon 
the  assignment  is  complete,  and  the  title  t-o  the  whole 
of  such  real  estate  vests  in  the  person  to  whom  the 
same  is  so  assigned. 

Payments         1681.     (§  267.)     When  any  tract  of  land  or  tene- 

for  equality  .         «  i  i  >       <■  •       i 

of  parti-      ment  IS  of  greater  value  than  any  one  s  shai^e  in  the 
how.™  *^^    estate  to  be  divided,  and  cannot  be  divided  without 
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injury  to  the  same,  it  may  be  set  off  by  the  Commis- 
sioners appointed  to  make  partition  to  any  of  the  par- 
ties who  will  accept  it,  giving  preference  as  prescribed 
in  the  preceding  section.  The  party  accepting  must 
pay  or  secure  to  the  others  such  sums  as  the  Commis- 
sioners shall  award  to  make  the  partition  equal,  and 
the  Commissioners  must  make  their  award  accord- 
ingly; but  such  partition  must  not  be  established  by 
the  Court  until  the  sums  awarded  are  paid  to  the  par- 
ties entitled  to  the  same,  or  secui'ed  to  their  satisfac- 
tion. 

1682.  (§  268.)     When  it  appears  to  the  Court,  Estate  m»y 
from  the  Commissioners'  report,  that  it  cannot  other- 
wise be  fairly  divided,  and  should  be  sold,  the  Court 

may  order  the  sale  of  the  whole  or  any  part  of  the 
estate,  real  or  personal,  by  the  executor  or  administra- 
tor, or  by  a  Commissioner  appointed  for  that  purpose, 
and  the  proceeds  distributed.  The  sale  must  be  con- 
ducted, reported,  and  confirmed  in  the  same  manner 
and  under  the  same  requirements  provided  in  Article 
IV,  Chapter  VU  of  this  Title. 

1683.  (§  270.)     Before  any  partition  is  made  or  Toj?ive 
any  estate  divided,  as  provided  in  this  Chapter,  notice  porsons  and 

^  ^         ^  •*■  ffuardians 

must  be  given  to  all  persons  interested  in  the  parti-  p^tfg^,^ 
tion,  their  guardians,  agents,  or  attorneys,  by  the  Com- 
missioners, of  the  time  and  place  when  and  where 
they  shall  proceed  to  make  partition.    The  Commis-  Duties  of 

,  l/ommifl- 

sioners  may  take  testimony,  order  surveys,  and  take  eionera. 
such  other  steps  as  may  be  necessary  to  enable  them 
to  form  a  judgment  upon  the  matters  before  them. 

1684.  (§  27 J.)     The  Commissioners  must  report  Tomako 

report,  and 

their  proceedings,  and  the  pp.rtition  agreed  upon  by  purtition  to 
them,  to  the  Probate  Court,  in  writing,  and  the  Court 
may,  for  sufficient  reasons,  set  aside  the  report  and 
commit   the   same  to  the   same   Commissioners,   or 
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When 

Commis- 

aionen, 

to  make 

partition, 

are  not 

necessary. 


Advance- 
montB 
made  to 
hein. 


appoint  others;  and  when  such  report  is  finally  eon- 
firmed,  a  certified  copy  of  the  judgment  or  decree  of 
partition  made  thereon,  attested  by  the  Clerk,  under 
the  seal  of  the  Court,  must  be  recorded  in  the  ofiice 
of  the  Recorder  of  the  county  where  the  lands  lie. 

1685.  (§  272.)  When  the  Probate  Court  makes  a 
judgment  or  decree  assigning  the  residue  of  any  estate 
to  one  or  more  persons  entitled  to  the  same,  it  is  not 
necessary  to  appoint  Commissioners  to  make  partitioQ 
or  distribution  thereof,  unless  the  parties  to  wiiom  the 
assignment  is  decreed,  or  some  of  them,  request  that 
such  partition  be  made. 

1 686.  (§  273.)  All  questions  as  to  advancements 
made,  or  alleged  to  have  been  made,  by  the  decedent 
to  his  heirs,  may  be  heard  and  determined  by  the 
Probate  Court,  and  must  be  specified  in  the  decree 
assigning  and  distributing  the  estate;  and  the  final 
judgment  or  decree  of  the  Probate  Court,  or,  in  case 
of  appeal,  of  the  Supreme  Court,  is  binding  on  all 
parties  interested  in  the  estate. 


Court  may 
appoint 
agent  to 
take  pos- 
session for 
absentees. 


ABTICLE  IV. 

AGENTS  FOR  ABSENT  INTSBESTEB  FABTIES,  DISCHABQB  OF  EXXCUTOB 

OB  ADMINI8TBAT0B. 

Section  1691.  Court  may  appoint  agent  to  take  possession  for  ab- 
sentees. 

1692.  Agent  to  give  bond,  and  his  compensation. 

1693.  Unclaimed  estate,  how  disposed  of. 

1694.  When  leal  and  personal  properly  of  absentee  to  be 

sold. 
1695.«  Liability  of  agent  on  his  bond. 

1696.  Certificate  to  claimant. 

1697.  Final  settlement,  decree,  and  discharge. 

1698.  Discovery  of  property. 

1691.  (§  274.)  When  any  estate  is  assigned  or 
distributed  by  a  judgment  or  decree  of  the  Ck)urt,  as 
provided  in  this  Chapter,  to  any  person  residing  out 
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of  and  having  no  agent  in  this  State,  and  it  is  neces- 
sary that  some  person  should  be  authorized  to  take 
possession  and  charge  of  the  same  for  the  benefit  of 
sucli  absent  person,  the  Court  may  appoint  an  agent 
for  that  purpose,  and  authorize  him  to  take  charge  of 
such  estate  as  well  as  to  act  for  such  absent  person  in 
the  distribution. 

1692.  (§  275.)     The  a^ent  must  first  ffive  a  bond  Agent  to 

V''  /  o  o  giYQ  bond, 

to  the  Probate  Judge,  to  be  approved  by  him,  condi-  JJ^pJ*. 
tioned  that  he  shaH  faithfully  manage  and  account  for  ^*'^°°* 
the  estate.     The  Court  appointing  such  agent  may 
allow  a  reasonable  sum  out  of  the  profits  of  the  estate 
for  his  services  and  expenses. 

1 693.  (§  276.)     When  personal  property  remains  Unclaimed 
in  the  hands  of  the  agent  unclaimed  for  a  year,  and  it^  disposed  of. 
appears  to  the  Court  that  it  is  for  the  benefit  of  those 
interested,  it  shall  be  sold  under  the  order  of  the  Court, 

and  the  proceeds,  after  deducting  the  expenses  of  the 
sale  allowed  by  the  Court,  must  be  paid  into  the  State 
Treasury.  When  the  payment  is  made,  the  agent 
must  take  from  the  Treasury  duplicate  receipts,  one 
of  which  he  must  file  in  the  oflice  of  the  Controller, 
and  the  other  in  the  Probate  Court. 

1694.  The  a^ent  must  render  to  the  Probate  Court  When 
appointing  mm,  annually,  an  account,  showing:  *    personal 

1.  The  value  and  character  of  the  property  received  toboSoidr 
by  him,  what  portion  thereof  is  still  on  hand,  what 

sold,  and  for  what; 

2.  The  income  derived  therefrom; 

3i  The  taxes  and  assessments  imposed  thereon,  for 
what,  and  whether  paid  or  unpaid; 

4.  Expenses  incurred  in  the  care,  protection,  and 
management  thereof,  and  whether  paid  or  unpaid. 

When  filed,  the  Probate  Court  may  examine  wit- 
nesses and  take  proofs  in  regard  to  the  account;  and  if 
satisfied  from  such  accounts  and  proofs  that  it  will  be 
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for  the  benefit  and  advantage  of  the  persons  interested 
therein,  the  Court  may,  by  order,  direct  a  sale  to  be 
made  of  the  whole  or  such  parts  of  the  real  or  per- 
sonal property  as  shall  appear  to  -be  proper,  and  the 
purchase  money  to  be  deposited  in  the  State  Treasmy. 

Liability  of       1695.     (§277.)     The  a^ent  is  liable  on  his  bond 

a^nt  on  \  /  o 

hi8  bond,      for  the  care  and  preservation  of  the  estate  while  in  his 

hands,  and  for  the  payment  of  the  proceeds  of  tie 

sale  as  required  in  the  preceding  sections,  and  may  be 

sued  thereon  by  any  person  interested. 

• 

Certificate        1696.     (§  278.)     When    any   person    appears  and 

claims  the  money  paid  into  the  Treasury,  the  Probate 

Court  making  the  distribution  must  inquire  into  such 

claim,  and  being  first  satisfied  of  his  right  thereto, 

must  grant  him  a  certificate  to  that  effect,  under  its 

seal ;  and  upon  the  presentation  of  the  certificate  to 

him,  the  Controller  must  draw  his  warrant  on  the 

Treasurer  for  the  amount. 

Final  1 697.     (§  279.)     When  the  estate  has  been  fully 

settlement,        ,..,.. 

dpcroe.  and  administered,  and  it  is  shown  by  the  executor  or  ad- 
ministrator,  by  the  production  of  satisfactory  vouchers, 
that  he  has  paid  all  sums  of  money  due  from  him,  and 
delivered  up,  under  the  order  of  the  Court,  all  the 
property  of  the  estate  to  the  parties  entitled,  and  per- 
tbi-med  all  the  acts  lawfully  required  of  him,  the  Court 
must  make  a  judgment  or  decree  discharging  him 
from  all  liability  to  be  incurred  thereafter. 

iMwovery  1698.  (§  280.)  The  final  settlement  of  an  estate 
does  not  prevent  the  subsequent  issuance  of  letters 
testamentary,  or  of  administration  with  the  will  an- 
nexed, whenever  other  property  of  the  estate  is  dis- 
covered, or  whenever  it  becomes  necessary  or  proper, 
from  any  cause,  that  letters  should  be  again  issued. 
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CHAPTER  XII. 

OF  ORDERS,  DECREES,  PROCESS,  MINUTES,  RECORDS,  TRIALS, 

AND  APPEALS. 

• 

Section  1704.  Orders  and  decrees  to  be  entered  in  minutes. 
1706.  How  often  publication  to  be  made. 

1706.  Recorded  decree  or  order  to  impart  notice  from  date  of 

filing. 

1707.  Citation,  how  directed,  and  what  to' contain. 

1708.  Citation,  how  issued. 

1709.  Citation,  how  served. 

1710.  Personal  notice  given  by  citation. 

1711.  Citation  to  be  served  five  days  before  return.- 

1712.  One  description  of  real  estate  sought  to  be  pold  being 

published,  is  sufiScient  for  all  purpose*. 

1713.  Rules  of  practice  generally. 

1714.  New  trials  and  appeals. 

1716.  Within  what  time  appeal  must"  be  taken. 

1716.  Issues  joined  in  Probate  Court,  how  tried  and  dis- 

posed of. 

1717.  Court  to  try  case  when  no  jury  is  demanded.    How 

and  what  issuer;  to  be  tried. 

1718.  Court  to  appoint  attorney  for  minor  or  absent  heirs, 

devisees,  legatees,  or  creditors,  when,  and  what  com- 
pensation he  is  to  receive. 

1719.  Decree  relative  to  homestead,  and  effect  thereof.  ^ 

1720.  Costs,  by  whom  paid  in  certain  cases. 

1721.  Executor,  administrator,  or  guardian  to  bo  removed 

when  committed  for  contempt,  and  another  ap- 
pointed. 

1704.  (§287.)  Air  orders  and  decrees  made  by  orders  and 
the  Probate  Court  during  its  terais,  and  all  orders  beonterod 
which  the  Probate  Judge  is  specially  authorized  to 
make  out  of  term  time  or  at  chambers,  must  be 
entered  at  length  in  the  minute  book  of  the  Couil;. 
Upon  the  close  of  each  term  the  Judge  must  sign  the 
minutes.  * 


in  minutes. 


'    1706.     (§  287.)     When  any  publication  is  ordered.  How  often 

.  '  '  publication 

such  publication  must  be  made  daily  or  otherwise,  as  tobe-mado. 
often  during  the  prescribed  period  as  the  paper  is  reg- 
ularly issued,  unless  otherwise  provided  in  this  Title. 
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Recorded 
decree  or 
order  to 
impart 
notice 
from  date 
of  filing. 


Citation, 
how 

directed, 
and  what 
to  contain. 


CiUtion, 
how  issued. 


Citation, 

how 

served. 


Personal 
notice 
given  by 
citation. 


Citation  to 
be  served 
iive  days 
before 
retom. 


One 

description 
of  real 
estate 
sought  to 
be  sold, 
bein^ 
publii*hed, 
18  sufficient 
for  all 
purposes. 


The  Court  or  Judge  may,  however,  order  a  less  num- 
ber of  publications  during  the  period. 

1706.  (§  11.)  When  it  is  provided  in  this  Title 
that  any  order  or  decree  of  a  Probate  Court  or  Judge, 
or  a  copy  thereof,  must  be  recorded  in  the  office  of  the 
County  Recorder,  from  the  time  of  filing  the  saine  for 
record  notice  is  imparted  to  all  persons  of  the  contents 
thereof. 

1707.  Citations  must  be  directed  to  the  person  to 
be  cited,  signed  by  the  Clerk,  and  issued  under  the 
seal  of  the  Court,  and  must  contain: 

1.  The  title  of  the  proceeding; 

2.  A  brief  statement  of  the  nature  of  the  proceed- 
ing; 

8.  A  direction  that  the  person  cited  appear  at  a  time 

and  place  specified. 

1708.  The  citation  may  be  issued  by  the  Clerk 
upon  the  application  of  any  party,  without  an  order  of 
the  Judge,  except  in  cases  in  which  such  order  is  by 
the  provisions  of  this  Title  expressly  required. 

1709.  The  citation  must  be  served  in  the  same 

manner  as  a  summons  in  a  civil  action. 

t 

1710.  When  personal  notice  is  required,  and  no 
mode  of  giving  it  is  prescribed  in  this  Title,  it  must 
be  given  by  citation. 

1711.  (§  290.)  When  no  other  time  is  specially 
prescribed  in  this  Title,  citations  must  be  served  at 
least  five  days  before*the  return  day  thereof. 

1712.  When  a  complete  description  of  the  real 
property  of  an  estate  sought  to  be  sold  has  been  given 
and  published  in  a  newspaper,  as  required  in  the  order 
to  show  cause  why  the  sale  should  npt  be  made,  such 
description  need  not  be  published  in  any  subsequent 
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notice  of  sale,  or  notice  of  a  petition  for  the  confirmfit- 
tion  thereof.  It  is  sufficient  to  refer  to  the  description 
contained  in  the  publication  of  the  first  notice,  as  being 
proved  and  on  file  in  the  Court. 

1713.  (§  293.)     Except  as  otherwise  provided  in  Raieaof 
this  Title,  the  provisions  of  Part  11  of  this  Code  are  »«neraUy. 
applicable  to  and  constitute  the  rules  of  practice  in  the 
proceedings  mentioned  in  this  Title. 

1714.  The  provisions  of  Part  II  of  this  Code,  rela-  Neirtnais 

.   ",  ,  andappeala 

tive  to  neW  trials  and  appeals — except  in  so  far  as  they 
are  inconsistent  with  the  provisions  of  this  Title — 
apply  to  the  proceedings^  mentioned  \n  this  Title. 

1715..    The  appeal  must  be  taken  within  sixty  days  what  time 
after  the  order,  decree,  or  judgment  is  entered.  mS^be 

1716.  (§  294.)     All  issues  of  fact  joined  in  the  issnea. 
Probate  Court  must  be  tried  in  conformity  with  the  gj*'^**? 
requirements  of  Article  II,  Chapter  11,  of  this  Title,  ^^i^**o£ 
and  in  all  such   proceedings  the  party  affirming  is 
plaintiff",  and  the  one  denying  or  avoiding  is  defendant. 
Judgments  therein  on  the  issues  joined,  as  well  as  for 

costs,  may  be  entered  and  enforced  by  execution  or 
otherwise,  by  the  Probate  Court,  as  in  civil  actions. 

1717.  (§  294.)     If  no  jury  is  demanded,  the  Court  Coorttotry 

,  ,    ,  ,  case  when 

must  try  the  issues  ioiued.    If,  on  written  demand,  a  no  jury  ia 

•'  «'  '  '        demanded. 

jury  is  called  by  either  party,  and  the  issues  are  not  JJgat^^og 
Bufficiently  made  up  by  the  written  pleadings  on  file,  *°**^^®^ 
the  Court,  on  due  notice  to  the  opposite  party,  must 
settle  and  fi*ame  the  issues  to  be  tried,  and  submit  the 
same,  together  with  the  evidence  of  each  party,  to  the 
jury,  on  which  they  must  render  a  verdict.  Either 
may  move  for  a  new  trial  upon  the  same  grounds  and 
errors,  and  in  like  manner,  as  provided  in  this  Codd 
for  civil  actions.    • 

57* 
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Court  to 
appoint 
attorney 
for  minor 
or  absont 
heirs, 
doviseos, 
legatees,  or 
creditors, 
when,  and 
what  com- 
pensation 
he  i»  to 
receive. 


1718.     (§  295.)     At  or  before  the  hearing  of  peti- 
tions and  contests  for  the  probate  of  wills;  for  letters 
testamentaiy  or  of  administration;   for  sales  of  real 
estate  and  confirnaations  thereof;    settlements,  parti- 
tions,  and  distributions  of  estates;  setting  apart  home- 
steads; and  all  other  proceedings  where  all  the  parties 
interested  in  the  est^ite  are  required  to  be  notified 
thereof  the  Court  must  appoint  some  competent  attor- 
ney at  law  to  represent,  in  all  such  proceedings,  the 
devisees,  legatees,  heirs,  or  creditors  of  the  decedent, 
who  are  minors  and  have  no  general  guardian  in  the 
county,  or  who  are  non-residents  of  the  State;    and 
may,  if  he  deem  it  necessary,  appoint  an  attorney  to 
represent  those  interested  who,  though  they  are  neither 
such  minors  or  non-residents,  are  unrepresented.     The 
order  must  specify  the  names  of  the  parties  for  whom 
the  attorney  is  appointed,  who  is  thereby  authorized 
to  represent  such  parties  in  all  such  proceedings  had 
subsequent  to  his  appointment.     The  appearance  of 
the  attorney  is  sufficient  proof  of  the  service  of  the 
notice  on  the  parties  he  is  appointed  to  represent. 
The  attorney  may  receive  from  the  distributive  shares 
of  the  estate  set  apart  for  the  parties  whom  he  repre- 
sents, a  fee  not  exceeding  fifty  dollars  for  his  entire 
services;  if  there  is  no  distribution  of  the  estate,  this 
fee  must  be  paid  out  of  the  funds  of  the  estate  as 
necessary   expenses  of   administration.      If^   for  any 
cause,  it  becomes  necessary,  the  Probate  Court  may 
substitute  another  attorney  for  the  one  first  appointed, 
in  which  case  the  fee  must  be  proportionately  divided. 


Decree  1719.     (§296.)     When  a  judgment  or  decree  is 

homofitead,  made.  Setting  apart  a  homestead,  confirming  a  sale, 

anQ  enecv 

thereof.  making  distribution  of  real  estate,  or  determining  any 
other  matter  aftecting  the  title  to  real  estate,  a  certi- 
fied copy  of  the  same  must  be  recorded  in  the  office 
of  the  Recorder  of  the  county  in  wTiich  the  land  is 
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situated.    If  the  person  entitled  to  the  homestead  or  * 

distribution  is  also  executor  or  administrator,  the 
recorded  order  of  the  Probate  Court  vests  title 
thereto  in  such  person,  without  a  deed  from  the 
executor  or  administrator. 

1720.  (§  302.)     When  it  is  not  otherwise  pre-  Costs,  by 

whom  paid 

scribed    in    this  Title,   the    Probate   Court,   or  the  in  certain 

'  '  cases. 

Supreme  Court  on  appeal,  may,  in  its  discretion,  order 
costs  to  be  paid  by  any  party  to  the  proceedings,  or 
out  of  the  assets  of  the  estate,  as  justice  may  require. 
Execution  for  the  costs  may  issue  out  of  the  Probate 
Court. 

1721.  Whenever  an   executor,  administrator,  or  Exeqntor, 
guardian  is  committed  for  contempt,  in  disobeying  trator,or 
any  lawful  order  of  the  Probate  Court  or  the  Judge  ^lln'^^ 
thereof,  and  has  remained  in  custody  for  thirty  days  TOntemS! 
without  obeying  such  order  or  purging  himself  other-  another 

X      c»     o  appointed. 

wise  of  the  contempt,  the  Probate  Court  may,  by 
order  reciting  the  facts,  and  without  further  showing 
or  notice,  revoke  his  letters  and  appoint  some  other 
person,  entitled  thereto,  executor,  administrator,  or 
guardian  in  his  stead. 

Note.— The  sections  marked  thus:  (?  135),  (§  87),  and  so  on,  refer 
to  the  sections  of  the  Act  of  1851,  and  are  retained  for  convenience. 


CHAPTER    Xin. 

OP   PUBLIC   ADMINISTRATOR. 


Section  172g.  What  Estates  to  he  administered  by  Public  Adminis- 
trator. 

1727.  Public  Administrator  to  obtain  letters,  when  and  how. 

His  bond  and  oath. 

1728.  Duty  of  persons  in  whose  house  any  stranger  dies. 

1729.  Must  return  inventory  and  administer  estates  accord- 

ing to  this  Title. 
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Section  1730.  "When  another  person  is  appointed  administrator  or 

executor,  Public  Administrator  to  deliver  up  the 
estate. 

1731.  Civil  ofiScers  to  gi've  notice  of  waste  to  Public  Admin- 

istrator. 

1732.  Suits  for  property  of  decedents. 

1733.  Order   to   examine  party  charged  with  emhezzMng 

estate. 

1734.  Punishment  for  refusing  to  attend. 

1735.  Order  on  Public  Administrator  to  account. 

1736.  Every  six  months  to  make  and  publish  return  of  con- 

dition of  estate. 

1737.  "Wl^en  there  are  no  heirs  or  claimants,  moneys  and 

effects  paid  to  County  Treasurer,  'etc. 

1738.  Not  to  be  interested  in  the  payments  for  or  on  account 

of  estates  in  his  hands. 

1739.  When  to  settle  with  County  Clerk,  and  how  unclaimed 

estate  disposed  of. 

1740.  Proceedings,  how  and  by  whom  instituted  againsL 

Public  Administrator  failing  to  pay  over  money  as 
ordered. 

1741.  Pees  of  officers,  when  and  by  whom  paid. 

1742.  Public  Administrator  to  administer  oaths. 

1743.  Preceding  Chapters  applicable  to  Public  Administra- 

tor. 


What 
estates  to 
be  admin- 
istered by 
Public 
Admin- 
iatrator. 


Public 

Adminifl* 

trator  to 

obtain 

letters, 

when 

andboir 


1726.  Every  Public  Administrator,  duly  elected, 
commissioned,  and  qualified,  must  take  charge  of  the 
estates  of  persons  dying  within  his  county,  as  follows: 

1.  Of  the  estates  of  decedents  for  which  no  admin- 
istrators are  appointed,  and  which,  in  consequence 
thereof,  are  being  wasted,  uncared  for,  or  lost; 

2.  Of  the  estates  of  decedents  who  leave  no  knowu 
heirs; 

3.  Of  estates  ordered  into  his  hands  by  the  Probate 
Court;  and, 

4.  Of  estates  upon  which  letters  of  administration 
have  been  issued  to  him  by  the  Probate  Court. 

1727.  Whenever  a  Public  Administrator  takes 
charge  of  an  estate,  which  he  is  entitled  to  adminis- 
ter without  letters  of  administration  being  issued,  or 
under  order  of  the  Court,  he  must,  with  all  convenient 
dispatch,  procure  letters  of  administration  thereon,  in 
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like  manner  and  on  like  proceedings  as  letters  of  ad-  His  bond 

.  .        and  oath. 

ministration  are  issued  to  other  persons.  His  official 
bond  and  oath  are  in  lieu  of  the  administrator's  bond 
and  oath;  but  when  real  estate  is  ordered  to  be  sold, 
another  bond  may  be  required  by  the  Court. 

1728.  (§  304.)     Whenever  a  stranger,  or  person  Duty  of. 
without  known  heirs,  dies  intestate  in  the  house  or  whose 

'  house  any 

premises  of  apother,  the  possessor  of  such  premises,  or  ^'JI**®' 

any  one  knowing  the  facts,  must  give  immediate  notice 

thereof  to  the  Public  Administrator  of  the  county ;  and 

in  default  of  so  doing,  he  is  liable  for  any  damage  that 

may  be  sustained  thereby,  to  be  recovered  by  the 

Public  Administrator,  or  any  party  interested. 
• 

1729.  (§  305.)     The  Public  Administrator  must  Must 

return 

make  and  return  a  perfect  inventory  of  all  estates  inventory 
taken  into  his  possession,  administer  and  account  for  ^^^^^^^^^ 
the  same,  according, to  the  provisions  of  this  Title,  J^this^* 
subject  to  the  control  and  direction  of  the  Probate 
Court 

1730.  (§  306.)     If,  at  any  time,  letters  testament-  when 
ary  or  of  administration  are  regularly  granted  to  any  person  is 
other  person  on  an  estate  of  which  the  Public  Admin-  Jj^^^^^ 
istrator  has  charge,  he  must,  under  the  order  of  the  pubuc**'' 
Probate  Court,  account  for,  pay,  and  deliver  to  the  t^to^to' 
executor  or  administrator  thus  appointed,  all  the  money,  the  estate, 
property,  papers,  and  estate  of  every  kind  in  his  pos- 
session or  under  his  control. 

1731.  (§  807.)     All  civil  officers  must  inform  the  Civii 

officers  to 

Pubhc  Administrator  of  all  property  known  to  them,  «ivo  notice 

or  wasie  to 

belonging  to  a  decedent,  which  is  liable  to  loss,  injury,  ^Jlln- 
or  waste,  and  which,  by  reason  thereof,  ought  to  be  in  "*'*^'- 
the  possession  of  the  Public  Administrator. 

1732.  (§  308.)     The  Public  Administrator  must  suitsfor 
institute  all  suite  and  prosecutions  necessary  to  recover  SeceSente. 
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the  property,  debts,  papers,  or  other  estate  of  the 
decedent. 

1733.  (§  309.)  When  the  Public  Administrator 
complains  to  the  Probate  Judge,  on  oath,  that  any  per- 
embeMiing  ®^^  ^^  couccaled,  cmbczzlcd,  or  disposed  of,  or  has  in 
his  possession,  any  money,  goods,  property,  or  effects, 
to  the  possession  of  which  such  administrator  is  enti- 
tled in  his  official  capacity,  the  Judge  may  cite  such 
person  to  appear  before  the  Probate  Court,  and  may 
examine  him  on  oath  touching  the  matter  of  such 
complaint. 


Order  to 

examine 

party 

charged 

with 

emb( 

estate. 


PoniBh* 
ment  for 
reAuing 
to  attend. 


1 734.  (§  310.)  All  such  interrogatories  and  answers 
must  be  reduced  to  writing  and  signed  by  the  party 
examined,  and  filed  in  the  Probata  Court.  If  the 
person  so  cited  refuses  to  appear  and  submit  to*  such 
an  examination,  or  to  answer  such  interrogatories  as 
may  be  put  to  him  touching  the  matter  of  such  com- 
plaint, the  Court  may  commit  him  to  the  County  Jail, 
there  to  remain  in  close  custody  until  he  submits  to 
the  order  of  the  Court. 

Order  on  I         1736.     (§  311.)     The  Probate  Court  may  at  any 
miniBtrator  time  Order  the  Public  Administrator  to  account  for 

to  account. 

and  deliver  all  the  money  and  property  of  an  estate  in 
his  hands  to  the  heirs,  or  to  the  executors  or  adminis- 
trators regularly  appointed. 


Eyerrsiz 
months  to 
make  and 
publish 
return  of 
condition 
of  estate. 


1736.  (§  312.)  The  PubHc  Administrator  must^ 
once  in  every  six  months,  make  to  the  Probate  Judge, 
under  oath,  a  return  of  all  estates  of  decedents  which 
have  come  into  his  hands,  the  value  of  the  same,  the 
money  which  has  come  into  his  hands  ^from  such 
estate,  and  what  he  has  done  with  it,  and  the  amount 
of  his  fees  and  expenses  incurred,  and  the  balance,  if 
any,  remaining  in  his  hands;  publish  the  same  six 
times  in  some  newspaper  in  the  county,  or  if  there  is 


CcpE  OF  Civil  Proceduee.  455 

none,  then  post  the  sam^,  legibly  written  or  printed, 
in  the  office  of  the  County  Clerk  of  the  county. 

1737.  After  a  final  settlement  of  the  affairs  of  any  when 

there  are 

estate,  jf  there  be  no  heirs  or  other  claimants  thereof,  no  heirs  or 

^  '    claimants, 

the  Public  Administrator  must  pay  over  to  the  County  JJJJf  offo^ts 
Treasury,  to  be  paid  into  the  State  Treasury,  all  mon-  ^olfnty 
eys  and  effects  in  his 'hands  belonging  to  the  estate,  etc.        * 
and  if  any  such  moneys  and  effects  escheat  to  the 
State,  they  must  be  disposed  of  as  other  escheated 
estates. 

1738.  (§  302.)     The  Public  Administrator  must  Not  to  bo 
not  be  interested  in  the  expenditures  of  any  kind  in  the 

'■  **  payments 

made  on  account  of  any  estate  he  administers;   nor  Jj.goJ^°of 
must  he  be  associated,  in  business  or  otherwise,  with  fJhis*^*^ 
any  one  who  is  so  interested,  and  he  must  attach  to    ^^^' 
his  report  and  publication,  made  in  accordance  vrith 
the  preceding  section,  his  affidavit  to  that  effect. 

1739.  (§302.)    Public  Administrators  are  required  when  to 
to  account  under  oath,  and  to  settle  and  adjust  their  County 
accounts,  relating  to  the  care  and  disbursement  of  Jj^JiJfjJjj^ 
money  or  property  belonging  to  estates  in  their  hands,  disposed  of. 
with  the  County  Clerks  of  their  respective  counties, 

on  the  first  Monday  in  each  month;  and  they  must 
pay  to  the  County  Treasurer  any  money  remaining  in 
their  hands  of  an  estate  unclaimed,  as  provided  in 
Sections  1693  to  1696,  both  inclusive. 

1740.  When  it  appears,  from  the  returns  made  in  Proceed- 
pursuance  of  the  foregoing  sections,  that  any  money  andW 
remains  in  the  hands  of  the  Public  Administrator  (after  ^^S^^ 
a  final  settlement  of  the  estate)  unclaimed,  whi  ch  should  m?nistrato"r 
be  paid  over  to  the  County  Treasurer,  the  Probate  payovM 

T    T  T  1  1  •  T  1        money  aa 

Judge  must  order  the  same  to  be  paid  over  to  the  ordered. 
County  Treasurer;  and,  on  failure  of  the  Public  Admin- 
istrator to  comply  with  the  order  within  ten  days  after 
the  same  is  made,  the  District  Attorney  for  the  county 
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mufit  immediately  institute  the  requisite  legal  proceed- 
ings against  the  Public  Administrator,  for  a  judgment 
against  him  and  the  sureties  on  his  official  bond  in  the 

amount  of  money  so  withheld,  and  costs. 

• 

1741.  (§  805.)  The  fees  of  all  officers  chargeable 
to  estates  in  the  hands  of  Public  Administrators  must 
be  paid  out  of  the  assets  thereof,  so  soon  as  the  same 
come  into  his  hands. 


Public 
Admin  is- 


1 742.     (§  305.)     Public  Administrators  may  admin- 
Sdmijatater   ^^*^^  oaths  in  regard  to  all  matters  touching  the  dis- 
charge of  their  duties,  or  the  administration  of  estates 
in  their  hands. 


oaths. 


Preeeding 
Chapters 
applicable 
to  Pablio 
Admin- 
istrator. 


1743.  When  no  direction  is  given  in  this  Chapter 
for  the  government  or  guidance  of  a  Public  Adminis- 
trator in  the  discharge  of  his  duties,  or  for  the  admin- 
istration of  an  estate  in  his  hands,  the  provisions  of  the 
preceding  Chapters  of  this  Title  must  govern. 


Sections  in  parentheses — thus,  (§  303) — are  the  sections  as  given  in 
Hittell,  of  the  Act  of  1851. 


CHAPTER  XIV. 


OP   GUARDIAN  AND   WARD. 

ABTICLE     I.  GUABDIAKB  07  MIK0B8. 

TI.   GUARDIAKS  OF   INSANE  AND  INCOMPETENT  PES80KS. 

III.  The  powebs  and  duties  oe  quardianb. 

IV.  The  sale  of  pbopebty  and  disposition  of  pbo- 

CEEDB. 
y.  NON-BESIDENT  GITABDIANB  AND  WARDS. 
VI.  GeNEBAL  and  laBCELLANEOUS  PB0VI8I0K8. 
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ARTICLE  I. 

QUASDIANS  OF  MINORS. 

Section  1747.  Probate  Judge  to  appoint  guardians,  when,  and  on 

-what  petition. 

1748.  When  minor  may  nominate  guardian;  when  not. 

1749.  When  appointment  may  be  made  by  Judge,  when 

minor  is  over  fourteen. 

1750.  I^omination  by  minors  after  arriving  at  fourteen. 

1751.  Father  or  mother  entitled  to  guardianship. 

1752.  Minor  having  no  father  or  mother. 

1753.  Powers  and  duties  of  guardian. 

1754.  Bond  of  guardian,  conditions  of. 

1755.  Probate  Judge  may  insert  conditions  in  order  appoint- 

ing guardian. 

1756.  Letters  of  guardianship  and  bond  of  guardian  to  be 

recorded. 

1757.  Maintenance  of  minor  out  of  income  of  his  own  prop- 

erty, 

1758.  Guardian  to  give  bond.    Powers  limited. 

1759.  Power  of  Courts  to  appoint  guardians  and  next  friend 

not  impaired. 

1747.  (§§  1,  336.)     The  Probate  Judge  of  each  Probate 

Judge  to 

county,  when  it  appears  necessary  or  convenient,  may  appoint  ^ 
appoint  guardians  for  the  persons  and  estates,  or  either  jjjrh'a*"^ 
of  them,  of  minors  who  have   no  guardian  legally  '*®**^*®°' 
appointed  by  will,  and  who  are  inhabitants  or  residents 
of  the  county,  or  who  reside  without  the  State  and 
have   estate  within  the  county.     Such  appointment 
may  be  made  on  the  petition  of  a  relative  or  other 
person,  in  behalf  of  such  minor.    Before  making  the 
appointment,  the  Judge  must  cause  such  notice  as  he 
deems  reasonable  to  be  given  to  the  relatives  of  the 
minor  residing  in  the  county,  and  to  any  person  under 
whose  care  such  minor  may  be,  as  he  deems  reasona- 
ble. 

1748.  (§§  2,  337.)     If  the  minor  is  under  the  age  when 
of  fourteen  years,  the  Probate  Judge  may  nominate  ^f,5iai?- 
and  appoint  his  guardian.     If  he  is  above  the  age  of  ^*^®"  "**• 

58* 
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fourteen  years,  he  may  nominate  his  own  guardian, 
who,  if  approved  by  the  Judge,  must  be  appointed 
accordingly. 

1749.  (§§  3,  338.)  If  the  guardian  nominated  by 
the  minor  is  not  approved  by  the  Judge,  or  if  the 
minor  resides  out  of  the  State,  or  if,  after  being  duly 
cited  by  the  Judge,  he  neglects  for  ten  days  to  nomi- 
nate a  suitable  person,  the  Judge  may  nominate  and 
appoint  the  guardian,  in  the  same  manner  as  if  the 
minor  were  under  the  age  of  fourteen  years. 

1750.  (§§  4,  339.)  When  a  guardian  has  been 
appointed  by  the  Court  for  a  minor  under  the  age  of 
fourteen  years,  the  minor,  at  any  time  after  he  attains 
that  age,  may  appoint  his  own  guardian,  subject  to 
the  approval  of  the  Probate  Judge. 

1751.  (§§  5,  340.)  The  father  of  the  minor,  if 
living,  and  in  case  of  his  decease  the  mother,  while 
she  remains  unmanied,  being  themselves  respectively 
competent  to  transact  their  own  business  and  not  oth- 
erwise unsuitable,  must  be  entitled  to  the  guardianship 
of  the  minor. 

1752.  (§§  6,  341.)  If  the  minor  has  no  fether  or 
mother  living,  competent  to  have  the  custody  and  care 
of  his  education,  the  guardian  appoijited  shall  have 
the  same. 


^Td"-o         1753.     (§§7,  342.)     Every  guardian  appointed  shall 
of  guardian  \xave  the  custody  and  care  of  the  education  of  the 
minor,  and  the  care  and  management  of  his  estate, 
until  such  minor  arrives  at  the  age  of  majority  or  mar- 
ries, or  until  the  guardian  is  legally  discharged. 


Bond  of 
guardian, 
conditions 
of. 


1754.  (§§  8,  343.)  Before  the  order  appointing 
any  person  guardian  under  this  Chapter  takes  effect, 
and  before  letters  issue,  the  Judge  must  require  of  such 
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pei*son  a  bond  to  the  minor,  with  sufficient  sureties,  to  Samo. 
l>e  approved  by  the  Judge,  and  in  such  sum  as  he  shall 
order,  conditioned  that  the  guardian  will   faithfully 
execute  the  duties  of  his  trust  according  to  law;  and^ 
the  following  conditiorfs  shall  form  a  part  of  such  bond, 
Tvithout  being  expressed  therein: 

1.  To  make  an  inventory  of  all  the  estate,  real  and 
personal,  of  his  ward  that  comes  to  his  possession  or 
tnowledge,  and  to  retura  the  same  within  such  time 
as  the  Judge  may  order; 

2.  To  dispose  of  and  manage  the  estate  according  to 
law  and  for  the  best  interest  of  the  ward,  and  faith- 
flilly  to  discharge  his  trust  in  relation  thereto,  and  also 
in  relation  to  the  care,  custody,  and  education  of  the 
ward; 

3.  To  render  an  account,  on  oath,  of  the  property, 
estate,  and  moneys  of  the  ward  in  his  hands,  and  all 
proceeds  or  interests  derived  therefrom,  and  of  the 
management  and  disposition  of  the  same,  within  three 
months  after  his  appointment,  and  at  such  other  times 
as  the  Court  directs;  and  at  the  expiration  of  his  trust 
to  settle  his  accounts  with  the  Probate  Judge,  or  with 
the  ward,  if  he  be  of  full  age,  or  his  legal  representa- 
tives, and  to  pay  over  and  deliver  all  the  estate,  moneys, 
and  effects  remaining  in  his  hands,  or  due  irom  him  on 
such  settlement,  to  the  person  who  is  lawfully  entitled 
thereto.  ♦  ^ 

Upon  filing  the  bond,  duly  approved,  letters  of  guard- 
ianship must  issue  to  the  person  appointed.  In  form, 
the  letters  of  guardianship  must  be  substantially  the 
same  as  letters  of  administration;  and  the  oath  of  the 
guardian  must  be  indoi'sed  thereon  that  he  will  per- 
form the  duties  of  his  office,  as  such  guardian,  accord- 
ing to  law. 

1756.     (§§  1,  342.)     When  any  j^erson  is  appointed  Judge 
guardian  of  a  minor,  the  Probate  Judge  may,  with  the  f^o^der"* 
consent  of  such  person,  insert  in  the  order  of  appoint-  ^S?Sm.^ 
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meut  conditions  not  otherwise  obligatory,  providicg 
for  the  care,  treatment,  education,  and  welfere  of  the 
minor.  The  performance  of  such  conditions  is  a  part 
of  the  duties  of  the  guardian,  for  the  faithful  perform- 
ance of  which  he  and  the  sureties  on  his  bond  are 
responsible. 

1759.  (§§  15,  385.)  All  letters  of  guardianship 
issued,  and  all  guardians*  bonds  executed  under  the 
SerMwdoS  provisions  Of  this  Chapter,  with  the  aflSdavits  and  cer- 
tificates thereon,  must  be  recorded  by  the  Clerk  of  the 
Probate  Court  having  jurisdiction  of  the  persons  and 
estates  of  the  wards. 


It^nrs  of 

^aardian- 
fihipaod 
bond  of 
lardJAn  to 


Maiiite> 
xaanee  of 
miDor  out 
of  inoome 
of  his  own 
propartF' 


Gaardian 
to  give 
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Power  of 
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impaired. 


1757.  (§§  9,  344.)  If  any  minor,  having  a  father 
living,  has  property,  the  income  of  which  is  sufficient 
for  his  maintenance  and  education  in  a  manner  more 
expensive  than  his  father  can  reasonably  aftbrd,  regard 
being  had  to  the  situation  of  the  father's  family  and 
to  all  the  circumstances  of  the  case,  the  expenses  of 
the  education  and  maintenance  of  such  minor  may  be 
defrayed  out  of  the  income  of  his  own  property,  in 
whole  or  in  part,  as  judged  reasonable,  and  must  be 
directed  by  the  Probate  Court;  and  the  charges  there- 
for may  be  allowed  accordingly  in  the  settlement  of  the 
accounts  of  his  guardian. 

1758,  (§§  10,  ,345.)  Every  testamentary  guardian 
must  give  bond  and  qualify,  and  has  the  same  povrers 
and  must  perform  the  same  duties,  with  regard  to  the 
peraon  and  estate  of  his  ward,  as  guardians  appointed 
by  the  Probate  Court,  except  so  far  as  their  powers 
and  duties  are  legally  modified,  enlarged,  or  changed 
by  the  will  by  which  such  guardian  was  appointed. 

1769.  (§§  11,  346.)  Nothing  contained  in  this 
Chapter  affects  or  impaira  the  power  of  any  Court  to 
appoint  a  guardian  to  defend  the  interests  of  any  minor 
interested  in  any  suit  or  matter  pending  therein. 
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ARTICLE  II. 

GUARDIANS  OF  INSANE  AND  INCOMPETENT  FEBSOIV*. 

Section  1763.  Guardians  of  insane  and  other  incompctont  pcrsofirsr. 

1764.  Appointment  by  Probate  Judge  after  hearing* 

1765.  Powers  and  duties  of  such  guardians.         * 

1763.     (§§  12,  347.)    When  it  is  represented  to  tlie  <?a«rdn» 
i^robate  Judge,  upon  venned  petition  of  any  relative  and  other 
or  friend,  that  any  person  is  insane,  or  from  any  cause  ^^JJJ^ 
mentally  incompetent  to  manage  his   property,  the 
Judge  must  cause  a  notice  to  be  given  to  the  supposed 
iusaue  or  incompetent  person,  of  the  time  and  place 
of  hearing  the  case,  not  less  than  five  days  before  the 
time  80  appointed,  and  such  person,  if  able  to  attend, 
must  be  produced  before  him  on  the  hearing. 

1764.'    (§§  13,  348.)     If,  after  a  full  hearing  and  ApT»«it!- 
exaiaination  upon  such  petition,  it  appears  to  the  Pro-  ^'^^^o 
bate  Judge  that  the  person  in  question  is  incapable  of  h45arin«. 
taking  care  of  himself  and  managing  his  propeity,  he 
must  appoint  a  guardian  of  his  person  and  estate,  with 
the  powers  and  duties  in  this  Chapter  specified. 

1765.  (§§  14,  349.)  Every  guardian  appointed,  as  Pttrem^ 
provided  in  the  preceding  section,  has  the  care  and  •(  such 
custody  of  the  pei*son  of  his  ward,  and  the  manage- 
ment of  all  his  estate,  until  such  guardian  is  legally 
discharged;  and  he  must  give  bondtto  such  ward,  in 
like  manner  and  with  like  conditions  as  before  pre- 
scribed with  respect  to  the  guardian  of  a  minor. 


ARTICLE  III. 

THE   POWERS  AND  DUTIES  OF  OUAEDIANS. 

Section  1768.  Guardian  to  pay  debt*?  of  ward  out  of  ward's  estate. 

1769.  Guardian  to  recover  debts  due  his  ward  and  represent 

him. 

1770.  Guardian  to  nianajc  his  estate,  maintain  ward,  and 

i«oll  real  e^tate. 
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Section  1771.  Maintenance,  support,  and  education  of  ward,  how 

enforced. 

1772.  May  assent  to  a  partition  of  real  estate. 

1773.  Guardian  to  return  inventory  of  estate  of  ward.    Ap- 

praisers to  be  apiK)inted.     Like  proceeding  when 

other  property  acquired. 
1T74.  Settlements  of  guardians. 
1775.  Allowance  of  accounts  of  joint  guardians. 
177p.  Expenses  and  compensation  of  guardians. 

1768.  (§§  15,  350.)  Every  gaardian  appointed 
under  the  provisions  of  this  Chapter,  whether  for  a 
minor  or  any  other  person,  must  pay  all  just  debts  due 
from  the  ward,  out  of  his  personal  estate  and  the 
income  of  his  real  estate,  if  sufficient;  if  not,  then  out 
of  his  real  estate,  upon  obtaining  an  order  for  the  sale 
thereof  and  disposing  of  the  same  in  the  manner  pro- 
vided in  this  Title  for  the  sale  of  real  estate  of  dece- 
dents. 

• 

1769.  (§§  16,  351.)  Every  guardian  must  settle 
all  accounts  of  the  ward,  and  demand,  sue  for,  and 
receive  all  debts  due  to  him,  or  may,  with  the  appro- 
bation of  the  Probate  Judge,  compound  for  the  same 
and  give  discharges  to  the  debtors  on  receiving  a  fair 
and  just  dividend  of  his  estate  and  effects;  and  he 
must  appear  for  and  represent  his  ward  in  all  legal 
suits  and  proceedings,  unless  another  person  is  ap- 
pointed for  that  purpose  as  guardian  or  next  friend. 

1770.  (§§  17,  352.)  Every  guardian  must  manage 
the  estate  of  his  wai'd  frugally  and  without  waste,  and 
apply  the  income  and  profits  thereof,  as  far  as  may  be 
necessary,  for  the  comfortable  and  suitable  mainte- 
nance and  support  of  the  ward  and  his  family,  if  there 
be  any;  and  if  such  inxjome  and  profits  be InsuflBlcient 
for  that  purpose,  the  guardian  may  sell  the  real  estate, 
upon  obtaining  an  order  of  the  Court  therefor,  as  pro- 
vided, and  must  apply  the  proceeds  of  such  sale,  as 
far  as  may  be  necessary,  for  the  maintenance  and  sup- 
port of  the  ward  and  his  family,  if  there  be  any. 
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1771.  When  a   ffuardian  has  advanced,  for  the  Mainto- 

°  '  ^      nance, 

necessary  maintenance,  support,  or  education  of  his  ^^^* 
ward,  an  amount  not  disproportionate  to  the  value  of  ©f  wwd?° 
his  estate  or  his  condition  of  life,  and  the  same  is  enforced. 
made  to  appear  to  tjie  satisfaction  of  the  Court,  hy 
proper  vouchers-  and  proofs,  the  guardian  must  be 
allowed  credit  therefor  in  his  settlements.  Whenever 
a  guardian  fails,  neglects,  or  refuses  to  furnish  suitiible 
and  necessary  maintenance,  support,  or  education  for 
his  ward,  the  Court  may  order  him  to  do  so,  and  en- 
force such  order  by  proper  process.  Whenever  any 
third  person,  at  his  request,  supplies  a  ward  with  such 
suitable  and  necessary  maintenance,  support,,  or  educa- 
tion, and  it  is  shown  to  have  been  done  after  refusal 
or  neglect  of  the  guardian  to  supply  the  same,  the 
Court  may  direct  the  guardian  to  pay  therefor  out  of 
the  estate,  and  enforce  such  payment  by  due  process. 

1772.  (§§  18,  353.)     The  guardian  may  join  in  and  May  assent 

to  a 

assent  to  a  mrtition  of  the  real  estate  of  the  ward,  partition  of 

^  '    real  estate. 

wherever  such  assent  may  be  given  by  any  person. 

1773.  (§§  19,  354.)     Every  guardian  must  return  Guardian 

ti-»Tji^  •  r>     1  r.1.       ^*  return 

to  the  Probate  Court  an  inventory  of  the  estate  of  his  inventory 

of  e^stnto 

ward  within  three  months  after  his  appointment,  and  ***"  ^*^'^*^* 
annually  thereafter.     When  the  value  of  the  estate 
exceeds  the  sum  of  one  hundred  thousand  dollars, 
semi-annual   returns  must  be  made  to  the   Probate 
Court.     The   Probate   Court  may,   upon  application 
made  for  that   purpose   by  any  person,  compel  the 
oruardian  to  render  an  account  to  the  Probate  Court 
of  the  estate  of  his  ward.     The  inventories  and  ac- 
counts so  to  be  returned  or  rendered  must  be  sworn  to 
by  the  guardian.    All  the  e*state  of  the  ward  described  Appraisers 
in  the  first  inventory  must  be  appraised  by  appraisers  appointed. 
apx>ointed,  sworn,  and  acting  in  the  manner  provided 
for  regulating  the  settlement  of  the  estate  of  dece- 
dents.    Such  inventory,  with  the  api)raiseinent  of  the 
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Like  ,  property  therein  described,  must  be  recorded  by  the 
'ro^ert?^  Clerk  of  the  Probate  Court  in  a  proper  book  kept 
acquired,  j^  j^fg  Qffiee  for  that  purpose.  Whenever  any  other 
property  of  the  estate  of  any  ward  is  discovered,  not 
included  in  the  inventory  of  the  estate  already  re- 
turned, and  whenever  any  other  property  has  been 
succeeded  to  or  acquired  by  any  ward,  or  for  his  ben- 
efit, the  like  proceedings  must  be  had  for  the  return 
and  appraisement  thereof  that  are  herein  provided  in 
relation  to  the  first  inventory  and  return. 


Settle- 
moiit«i  of 
guaxdlaiu. 


1774.  (§§  36,  370.)  The  guardian  must,  uj)on  the 
expiration  of  a  year  from  the  time  of  his  appointment^ 
and  as  often  thereafter  as  he  may  be  required,  present 
his  account  to  the  Probate  Court  for  settlement  and 
allowance. 


Allowance 
of  accounts 


1776.     (§§  49,  384.)     When  an  account  is  rendered 
Jai^Jana.    ^7  ^^'^^  ^^  morc  joint  guardians,  the  Probate  Judge 
may,  in  his  discretion,  allow  the  same  upon  the  oath 
of  any  of  them. 


Expenses 
and  com- 
ponsation 
of 
Kuardians. 


1776.  (§§  47,  382.)  Every  guardian  must  be  al- 
lowed the  amount  of  his  reasonable  expenses  incurred 
in  the  execution  of  his  trust,  and  he  must  also  have 
such  compensation  for  his  services  as  the  Court  in 
which  his  accounts  are  settled  deems  just  and  reason- 
able. 


Note. — The  sections  marked  thus:  (??  47-382),  and  so  on,  refer  to  the 
Acts  of  Ajiril  19, 1850,  and  of  1851,  and  are  the  same  as  in  Belknap. 


ARTICLE    IV. 

THE  SALE  OF  PBOPEBTY  AND  DISPOSITION  OF  THE  PROCEEDS. 

Section  1777.  May  sell  property  in  certain  cases. 

1778.  Sale  of  real  estate  to  be  made  upon  order  of  Court. 

1779.  Application  of  proceeds  of  sales. 

1780.  Investment  of  proceeds  of  sales. 


Code  of  Civil  Procpdure.  465 

Section  1781.  Order  for  sale,  how  obtained. 

1782.  Notice  to  next  of  kin,  how  j^iven. 

1783.  Copy  of  order  to  be  served,  published,  or  consent  filed. 

1784.  Hearing  of  application. 

1785.  Who  may  be  examined  on  such  hearing. 

1786.  Costs  to  be  awarded  to  whom. 

1787.  Order  of  sale,  to  specify  what. 

1788.  Bond  before  selling. 

1789.  All  proceedings  for  sales  of  property  by  guardians  to 

conform  to  Chapter  VII  of  this  Title. 

1790.  Limit  of  order  of  sale. 

1791.  Conditions  of  sales  of  real    estate  of  minor  heirs. 

Bond  and  mortgage  to  be  given  for  deferred  pay- 
ments. 

1792.  Probate  Court  may  order  the  investment  of  money  of 

the  ward. 

1777.  (§§  20,  355.)     When  the  iucome  of  an  es-  May  sell 

property 

tate  under  guardianship  is  insufficient  to  maintain  the  m  certain 

°  ■*■  cases. 

ward  and  his  femily,  or  to  maintain  and  educate  the 
ward  when  a  minor,  his  guardian  may  sell  his  real  or 
personal  estate  for  that  purpose,  upon  obtaining  an 
order  therefor.        x 

1778.  (§§  21,  366.)     When  it  appeara  to  the  satis-  saieof  real 

estate  to  be 

jbction  of  the  Court,  upon  the  petition  of  the  guardian,  made  upon 
that  for  the  benefit  of  his  ward  his  real  estate,  or  some  ^^^ 
part  thereof,  should  be  sold,  and  the  proceeds  thereof 
put  out  at  interest,  or  invested  in  some  productive 
stock,  or  in  the  improvement  or  security  of  any  other 
real  estate  of  the  ward,  his  guardian  may  sell  the 
same  for  such  purpose,  upon  obtaining  an  order  there- 
for. 

1779.  (§§  22,  357.)  If  the  estate  is  sold  for  the  AppUca- 
purposes  mentioned  in  this  Article,  the  guardian  must  prooeedB 
apply  the  proceeds  of  the  sale  to  such  purposes,  as  far 

as  necessary,  and  put  out  the  residue,  if  any,  on  inter- 
est, or  invest  it  in  the  best  manner  in  his  power,  until 
the  capital  is  wanted  for  the  maintenance  of  the  ward 
and  his  femily,  or  the  education  of  his  children,  or  for  • 

59* 
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the  education  of  the  ward  when  a  minor,  in  which  case 
the  capital  may  be  used  for  that  purpose,  as  far  as  may 
be  necessary,  in  hke  manner  as  if  it  had  been  personal 
estate  of  the  ward. 

iDveBtment       1780.     (§§  23,  358.)     K  the  estate  is  sold  for  the 

ofproceedB  ,  '  . 

of  saieB.  purpose  of  putting  out  or  investing  the  proceeds,  the 
guardian  must  make  the  investment  according  to  his 
best  judgment,  or  in  pursuance  of  any  order  that  may 
be  made  by  the  Probate  Court. 

Order  for         1781.     (§§  24,  359.)     To  obtain  an  order  for  such 

sale,  how  ^  '  ' 

obtained,  g^le,  the  guardian  must  present  to  the  Probate  Court 
of  the  county  in  which  he  was  appointed  guardian,  a 
verified  petition  therefor,  setting  forth  the  condition 
of  the  estate  of  his  ward,  and  the  facts  and  circum- 
stances on  which  the  petition  is  founded,  tending  to 
show  the  necessity  or  expediency  of  a  sale. 

Notice  to         1782.     (§§  25,  360.)     If  it  appears  to  the  Court  or 

next  of  kin,     _     ,  V^^        J  /  I  ±' 

how  given.  Judge,  from  the  petition,  that  it  is  necessary  or  would 
be  beneficial  to  the  ward^tbat  the  real  estate,  or  some 
part  of  it,  should  be  sold,  or  that  the  real  and  personal 
estate  should  be  sold,  the  Court  or  Judge  must  there- 
upon make  an  order  directing  the  next  of  kin  of  the 
ward,  and  all  persons  interested  in  the  estate,  to  appear 
before  the  Court,  at  a  time  and  place  therein  specified, 
not  less  than  four  nor  more  than  eight  weeks  from  the 
time  of  making  such  order,  to  show  cause  why  an  order 
should  not  be  granted  for  the  sale  of  such  estate.  If 
it  appear  that  it  is  necessary  or  would  be  beneficial  to 
the  ward  to  sell  the  personal  estate  or  some  part  of  it, 
the  Court  must  order  the  sale  to  be  made. 

pubSffied,    personally  served  on  the  next  of  kin  of  the  ward,  and 

or^nsent    ^^  ^  persons  interested  in  the  estate,  at  least  fourteen 

days  before  the  hearing  of  the  petition,  or  must  be 

published  at  least  three  successive  weeks  in  a  news- 
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paper  printed  in  the  county,  or  if  there  be  none  printed 
in  the  county,  then  in  such  newspaper  as  may  be  spe- 
cified by  the  Court  or  Judge  in  the  order.  If  written 
consent  to  making  the  order  of  sale  is  subscribed  by 
all  persons  interested  therein,  and  the  next  of  kin, 
notice  need  not  be  served  or  published. 


appUoation 


1784.  (§§  27,  362.)  The  Probate  Court,  at  the  Hearinf^of 
time  and  place  appointed  in  the  order,  or  such  other 
time  to  which  the  hearing  is  postponed,  upon  proof  of 
the  service  or  publication  of  the  order,  must  hear  and 
examine  the  proofs  and  allegations  of  the  petitioner 
and  of  the  next  of  Idn,  and  of  all  other  persons  inter- 
ested in  the  estate  who  oppose  the  application. 


1785.  (§§  28,  363.)     On  the  hearing  the  guardian  who^ 
may  be  examined  on  oath,  and  witnesses  may  be  pro-  JJ^*£^ 
duced  and  examined  by  either  party,  and  process  to  ^®"i°«- 
compel  their  attendance  and  testimony  may  be  issued 

by  the  Probate  Court  or  Judge^  in  the  same  manner 
and  with  like  effect  as  in  Q/Jher  cases  provide^  for  in 
this  Title. 

1786.  (§§  29,  364^:)     if  any  person  appears   and  Cortj^ob. 
objects  to  the  granti^^g  of  any  order  prayed  for  under  towhom. 
the  provisions  of^^^^g  Article,  and  it  appears  to  the 
Court  that  eithe^y  ^^^  petition  or  the  objection  thereto 

is  sustained,  t'^^  ^ourt  may,  in  granting  or  refusing 
the  order,  ay/  ^^  ^^^^s  to  the  party  prevailing,  and 
enforce  thej^^^^^^^  thereof. 

^''®''-  i7(§§  30,  365.)  If,  after  a  full  examination^  it  o^of 
appears  r^V^^';  '  ^,  for  the  benefit  of  the  ward,  that  ^^^ 
his  real^r^gtate,  oi  some  part  thereof  should  be  sold, 
^^^  ^^Lt  may  grant  an  order  therefor,  specifying 
*^^^^^°  ti  the  causes  or  reason^  why  the  sale  is  necessary 
''  '^"^ Vfeficial,  and  may,  if  the  same  has  been  prayed 
^''  ^"  'e  ihe  petition,  order  such  sale  to  be  made  either 
at  pub     f^.^  ^^  pi4vate  sale. 

■ 

1 


Bond 

before 

sellixig. 
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1788.  (§§  31,  366.)  Every  guardian  authorized  to 
sell  real  estate  must,  before  the  sale,  give  bond  to  the 
Probate  Judge,  with  sufficient  surety,  to  be  approved 
by  him,  with  condition  to  sell  the  same  in  the  mauner, 
and  to  account  for  the  proceeds  of  the  sale,  as  pro- 
vided for  in  this  Chapter  and  Chapter  VII  of  this  Titk 

^ete  ^'^^^-    (§§  22,  367.)    All  the   proceedings  under 

propti^b,  petition  of  guardians  for  sales  of  property  of  their 
to  conform    wards,  giving  notice  and  the  hearing:  of  such  petitionB, 

to  Chapter  x-/-.  ,  ,  ^  , 

VHof this  granting  or  refusing  the  order  of  sale,  directmg  the 
sale  to  be  made  at  public  or  private  sale,  reselling  the 
same  property,  return  of  sale  and  application  for  con- 
firmation thereof,  notice  and  hearing  of  such  applica- 
tion, making  orders  rejecting  or  confiraiing  sales  and 
reports  of  sales,  ordering  and  making  conveyances  of 
property  sold,  accounting  and  the  settlement  of  accounte, 
must  be  had  and  made  as  required  by  the  provisions  of 
this  Title  concerning  estates  of  decedents,  unless  other- 
wise specially  provided  in  this  Chapter. 

1790.  (§§  33,  368.)  Ko,  order  of  sale  granted  in 
pursuance  of  this  Ai-ticle  contiwies  in  force  more  than 
one  year  after  granting  the  samejs^vithout  a  sale  being 
had. 

1 79 1 .  (§§  50,  385.)  All  sales  of  re^I  estate  of  wards 
must  be  for  cash,  or  for  part  cash  ancK?^^  deferred 
payments,  not  to  exceed  three  years,  beai^^^  ^^^^  ^^^ 
date  of  sale,  as,  in  the  discretion  of  the  Pro^^*^  Judge, 
is  most  beneficial  to  the  ward.  Guardians  m^^^S  ^^^^ 
must  demand  and  receive  fi-om  the  purcha^^^  ^^^^ 
and  mortgage  on  the  Teal  estate  sold,  with  sii^^  ^^^]' 
tional  security  as  the  Judge  deems  necessary  ai^  ®^^" 
cient  to  secure  the  faithful  payment  of  the  d  *^"^^ 
payments  and  the  interest  thereon. 

1792.  (§§  36,  371.)     The  Probate  Court,  <^  ^^ 
application  of  a  guardian  or  any  person  interes*^  ^" 


Limit  of 
order  of 
sale. 


Conditions 
of  sales  of 
real  estate 
of  minor 
heirs. 


Bond  and 
mortgage 
to  be  given 
for  deferred 
payments. 


I 
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the  estate  of  any  ward,  after  such  notice  to  persons  Probato 

^  ^  Court  may 

interested  therein  as  the-  Probate  Judffe  shall  direct,  order  th© 

o  7    investment 

may  authorize  and  require  the  guardian  to  invest  the  ^^^JSrl.^^ 
proceeds  of  sales,  and  any  other  of  his  ward's  money 
in  his  hands,  in  real  estate,  or  in  any  other  manner 
most  to  the  interest  of  all  concerned  therein;  and  the 
Probate  Court  may  make  such  other  orders  and  give 
Buch  directions  as  are  needful  for  the  management, 
investment,  and  disposition  of  the  estate  and  effects,  as 
circumstances  require. 


ARTICLE  V. 

NON-RESIDENT    GUARDIANS  AND  WARDS. 

Section  1793.  Guardians  of  non-resident  persons. 

1794.  Powers  and  duties  of  guardians  appointed  under  pre- 

ceding section. 

1795.  Such  guardians  to  give  bonds. 

1796.  To  what  guardianship  shaU  extend. 

1797.  Bemoval  of  non-resident  ward's  property. 

1798.  Proceedings  on  such  removal. 

1799.  Discharge  of  person  in  possession. 

1793.  (§§  48,  378.)     When  a  person  liable  to  be  Gaardiang 
put  under  guardianship,  according  to  the  provisions  of  reeidont 
this  Chapter,  resides  without  this  State,  and  has  estate 
therein,  any  friend  of  such  person,  or  any  one  inter- 
ested in  his  estate,  in  expectancy  or  otherwise,  may 
apply  to  the  Probate  Judge  of  any  county  in  which 

there  is  any  estate  of  such  absent  person,  for  the 
appointment  of  a  guardian;  and  i^  after  notice  given 
to  all  interested,  in  such  manner  as  the  Judge  orders, 
and  a  full  hearing  and  examination,  it  appears  proper, 
a  guardian  for  such  absent  person  may  be  appointed. 

1794.  (§§  44,  369.)     Every  guardian,   appointed  Powers  and 
under  the  preceding  section,  has  the  same  powers  and  f°*jjj?2| 
performs  the  same  duties,  with  respect  to  the  estate  JJ^eding 
of  the  ward  found  within  this  State,  and  with  respect  ^^  °°" 


470  Code  of  Civil  Prockdukb. 

to  the  person  of  the  ward,  if  he  shall  come  to  reside 
therein,  as  are  prescribed  with  respect  to  any  other 
guardian  appointed  under  this  Chapter. 

Such  1795.     (§§  45,  380.)     Every  guardian  must  give 

feSdB®  bond  to  the  ward,  in  the  manner  and  with  the  like 
conditions  as  hereinbefore  provided  for  other  guard- 
ians, except  that  the  provisions  respecting  the  inven- 
tory, the  disposal  of  the  estate  and  effects,  and  the 
account  to  be  rendered  by  the  guardian,  must  be  con- 
fined to  such  estate  and  effects  as  come  to  his  hands 
in  this  State. 

To  what  1796.     (§§  46,  381.)     The   guardianship^  which  is 

jhip  shall     first  lawfully  granted,  of  any  person  residing  without 

this  State,  extends  to  all  the  estate  of  the  ward  within 

the  same,  and  excludes  the  jurisdiction  of  the  Probate 

Court  of  every  other  county. 

Removal  of       1 797.     (§§  1,  386.)     When  the  ff  uardian  and  ward 

Don-roBi-  \         ?  /  o 

^««»iJI"^'"  are  both  non-residents,  and  the  ward  is  entitled  to 

property.  ' 

property  in  this  State  which  may  be  removed  to 
another  State  or  foreign  country  without  conflict  with 
any  restriction  or  limitation  thereupon,  or  impairing 
the  right  of  the  ward  thereto,  such  property  may  be 
removed  to  the  State  or  foreign  country  of  the  resi- 
dence of  the  ward,  upon  the  application  of  the 
guardian  to  the  Probate  Judge  of  the  county  in 
which  the  estate  of  the  ward,  or  the  principal  part 
thereof,  is  situated. 

Prooeod-  1798.     (§§2,387.)     The  application  must  be  made 

Ingsonsuch  ' 

remoTaL  upon  ten  days  notice  to  the  resident,  executor,  admin- 
istrator, or  guardian,  if  there  be  such;  and  upon  such 
application  the  non-resident  guardian  must  produce 
and  file  a  certificate  under  the  hand  of  the  Clerk  and 
seal  of  the  Court,  from  which  his  appointment  was 
derived,  showing: 
1.  A  transcript  of  the  record  of  his  appointment; 
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2.  That  he  has  entered  upon  the  discharge  of  his  Same, 
duties; 

3.  That  he  is  entitled,  by  the  laws  of  the  State,  to 
his  appointment  to  the  possession  of  the  estate  of  the 
ward. 

Upon  such  application,  unless  good  cause  to  the  con- 
trary is  shown,  the  Probate  Judge  must  make  an  order 
granting  to  such  guardian  leave  to  take  and  remove 
the  property  of  his  ward  to  the  State  or  place  of  his 
residence,  which  is  authority  to  him  to  sue  for  and 
receive  the  same  in  his  own  name,  for  the  use  and  ben- 
efit of  his  ward. 

1799.     (§§  3,  388.)     Such  order  is  a  discharge  of  Diacharge 
the  executor,  administrator,  local  guardian,  or  other  poflsession, 
person  in  whose  possession  the  property  may  be  at  the 
time  the  order  is  made,  on  filing  with  the  Probate 
Court  the  receipt  therefor  of  the  foreign  guardian  of 
such  absent  ward. 


ARTICLE  VI. 

OKNERAL  AND  MISCELLANIEOUS  FBOYXSIONB. 

Section  1800.  Examination  of  persons  suspected  of  defrauding  wards 

or  concealing  property. 

1801.  Bemoval  and  resignation  of  guardian,  and  surrender 

of  estate. 

1802.  Guardianship,  how  terminated. 

1803.  New  bond,  when  required. 

1804.  Guardian's  bond  to  be  filed.    Action  on. 

1805.  Limitation  of  actions  on  guardian's  bond. 

1806.  Limitation  of  actions  for  the  recovery  of  property 

sold. 

1807.  More  than  one  guardian  of  a  person  may  be  appointed. 

1808.  Power  of  Probate  Judge  in  chambers. 

1809.  Provisions  of  Section  1057  apply  to  guardians. 

1800.     (§§  42,  377.)     Upon  complaint  made  to  him  Examina- 
by  any  guardian,  ward,  creditor,  or  other  person  inter-  persong 
ested  in  the  estate,  or  having  a  prospective  interest  J^3J^^°* 
therein  as  heir  or  otherwise,  against  any  one  suspected  Sroper^* 
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of  having  concealed,  embezzled,  or  conveyed  away  any 
of  the  money,  goods,  or  eflfects,  or  an  instrument  in 
writing,  belonging  to  the  ward  or  to  his  estate,  the 
Probate  Judge  may  cite  such  Suspected  person  to 
appear  before  him,  and  may  examine  and  proceed  with 
him  on  such  charge  in  the  manner  provided  in  this 
Title  with  respect  to  persons  suspected  of,  and  charged 
with,  concealing  or  embezzling  the  effects  of  a  dece- 
dent. 

Remorai         1801.     (§§  37,  372.)     When  a  guardian,  appointed 
5?**^diu»  ®itl^®r  ^7  *hi®  testator  or  the  Probate  Judge,  becomes 
JJ„endOT    insane  or  otherwise  incapable  of  discharging  his  trust, 
estate.     ^^  unsuitable  therefor,  or  has  wasted  or  mismanaged 
the   estate,  or  failed,  for  thirty  days,  to  render  an 
account  or  make  a  return,  the  Probate  Court  may, 
upon  such  notice  to  the  guardian  as  the  Court  may 
require,  remove  him  and  compel  him  to  surrender  the 
estate  of  the  ward  to  the  person  found  to  be  lawfully 
entitled  thereto.    Every  guardian  may  resign,  when  it 
appears  proper  to  allow  the  same;  and  upon  the  resig- 
nation or  removal  of  a  guardian,  as  herein  provided, 
the  Probate  Court  or  the  Judge  thereof  may  appoint 
another  in  the  place  of  the  guardian  who  has  resigned 
or  has  been  removed. 

Guardian-        1802.     (§§  38,  373.)    The  marriage  of  a  minor  ward 

ship,  how  , 

terminated  terminates  the  guardianship;  and  the  guardian  of  an 
insane  or  other  person  may  be  discharged  by  the  Pro- 
bate Judge  when  it  appeara  to  him,  on  the  application 
of  the  ward  or  othei^wise,  that  the  guardianship  is  no 
longer  necessary. 

New  bond.       1803.     (§§  39,  374.)     The  Probate  Judge  may  re- 

when 

required,  quire  a  new  bond  to  be  given  by  a  guardian  whenever 
he  deems  it  necessary,  and  may  discharge  the  existing 
sureties  from^  further  liability,  after  due  notice  given 
as  he  may  direct,  when  it  shall  appear  that  no  injury 
can  result  therefrom  to  those  interested  in  the  estate. 
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1804.  (§§  40,  875.)     Every  bond  given  by  a  guard-  Guardian's 
ian  must  be  filed  and  preserved  in  the  office  of  the  fii®^. 
Clerk  of  the  Probate  Court  of  the  county;  and  in  case 

of  a  breach  of  a  condition  thereof  may  be  prosecuted 
for  the  use  and  benefit  of  the  ward  or  of  any  person 
interested  in  the  estate. 

1805.  (§§  41,  376.)     No  action  can  be  maintained  Limitation 

^  of  actions 

against  the  sureties  on  any  bond  given  by  a  guardian,  ®°„^jyj, 
unless  it  be  commenced  within  three  years  from  the  ^^'*^- 
discharge  or  removal  of  the  guardian;  but  if  at  the 
time  of  such  discharge  the  person  entitled  to  bring 
such  action  is  under  any  legal  disability  to  sue,  the 
action  may  be  commenced  at  any  time  within  three 
years  after  such  disability  is  removed. 

1806.  (§§  37,  369.)    No  action  for  the  recoveiy  of  Limitation 
any  estate,  sold  by  a  guardian,  can  be  maintained  by  for  the 
the  ward,  or  by  any  person  claiming  under  him,  unless  JJf^®^^ 
it  is  commenced  within  three  years  next  after  the  ter- 
mination of  the  guardianship,  or  when  a  legal  disabil- 
ity to  sue  exists  by  reason  of  minority  or  otherwise, 

at  the  time  when  the  cause  of  action  accrues,  within 
three  years  next  after  the  removal  thereof. 

1807.  (§§  48,  383.)     The  Court,  in  its  discretion,  More 

,  •    .  xi  1     than  one 

whenever  necessary,  may  appoint  more  than  one  guard-  guardian 
ian  of  any  person  subject  to  guardianship,  who  must  ™^in®^ 
give  bond  and  be  governed  and  liable  in  all  respects 
as  a  sole  guardian. 

1808.  (§§  16,  385.)     The  power  conferred  upon  the  Power  of 
Probate  Jud^e  in  relation  to  guardians  and  wards  may  Judge  in 

^  ,  ^  chambers, 

be  exercised  by  him  at  chambers,  or  as  the  act  of  the 
Probate  Court,  when  holding  such  Court;  and  any 
order  appointing  a  guardian  must  be  entered  as  and 
become  a  decree  of  the  Court.  The  provisions  of  this 
Title  relative  to  the  estates  of  decedents,  so  far  as  they 

60* 
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relate  to  the  practice  in  the  Probate  or  the  District 
Courts,  apply  to  proceedings  under  this  Chapter. 

ProTisioM        1 809.    The  provisions  of  Section  1057  are  hereby 

of  Sec.  1057  ^  :.  V        ,       r^ 

appi^to^  declared  to  apply  to  guardians  appointed  by  the  Court, 
and  to  the  bonds  taken  or  to  be  taken  jfrom  such  guard- 
ians, and  to  the  sureties  on  such  bonds. 


The  sections  in  parentheses,  thus  (}}  39,  374),  and  so  on,  refer  to  the 
Act  of  1850,  and  Belknap. 


Who  may 
booome 
sole 
tradors. 


Notice, 
how  given 
and  what 
to  contain. 


TITLE    XIL 

OF  SOLE  TRADERS. 

Sectiok  1811.  Who  may  become  sole  traders. 

1812.  Notice,  how  given  and  what  to  contain. 

1813.  Petition,  what  to  contain  and  when  filed. 

1814.  May  have  five  hundred  dollars  of  community  or  hus- 

band's property. 

1815.  Who  may  oppose  it,  and  how. 

1816.  Trial  or  hearing. 

1817.  Decree,  what  it  must  be. 

1818.  Oath,  copy  of  order  to  be  recorded. 

1819.  Rights  and  liabilities  of  sole  traders. 

1820.  Sole  trader  must  maintain  her  children. 

1821.  Husband  of  sole  trader  not  liable  for  debts. 

1811.  A  married  woman  may  become  a  sole  trader 
by  the  judgment  of  the  County  Court  of  the  county 
in  which  she  has  resided  for  six  months  next  preceding 
the  application. 

1812.  A  pereon  intending  to  make  application  to 
become  a  sole  trader  must  publish  notice  of  such 
intention  in  a  newspaper  published  in  the  county,  or 
if  none,  then  in  a  newspaper  published  in  an  adjoining 
county,  for  four  successive  weeks.  The  notice  must 
specify  the  term,  and  the  day  upon  which  application 
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will  be  made,  the  nature  and  place  of  the  business 
proposed  to  be  conducted  by  her,  and  the  name  of 
her  husband. 

1813.  Ten  days  prior  to  the  day  named  in  the  fetltionT" 

what  to 

notice,  the  applicant  must  file  a  verified  petition,  set-  °^f  **^,*35 
ting  forth: 

1.  That  the  application  is  made  in  good  fitith,  to 
enable  the  applicant  to  support  herself,  or  herself  and 
others  dependent  upon  her,  giving  their  names  and 
relation; 

2.  The  &ct  of  insufficient  support  from  her  husband, 
and  the  causes  thereof,  if  known; 

3.  Any  other  grounds  of  application  which  are  good 
causes  for  a  divorce,  with  the  reason  why  a  divorce  is 
not  sought;  and, 

4.  The  nature  of  the  business  proposed  to  be  con- 
ducted, and  the  capital  to  be  invested  therein,  if  any, 
and  the  sources  from  which  it  is  derived. 

1814.  The  applicant  may  invest  in  the  business  Mayharo 
proposed  to  be  conducted,  a  sum  derived  fi^m  the  community 

•^      *  '  orhufl- 

community  property  or  of  the  separate  property  of  the  pJJpeJty^ 
husband,  not  exceeding  five  hundred  dollars. 

1815.  Any  creditor  of  the  husband  may  oppose  who  may 
the  application,  by  filing  in  the  Court  (prior  to  the  and  how.' 
day  named  in  the  notice)  a  written  opposition  verified, 
containing  either: 

1.  A  specific  denial  of  the  truth  of  any  material 
allegation  of  the  petition;  or  setting  forth, 

2.  That  the  application  is  made  for  the  purpose  of 
defrauding  the  opponent;  or, 

3.  That  the  application  is  made  to  prevent,  or  will   . 
prevent,  him  from  collecting  his  debt. 

1816.  On  the  day  named  in  the  notice,  or  on  such  Tnaior 
other  day  to  which  the  hearing  may  be  postponed  by 
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the  Court,  the  applicant  must  make  proof  of  publica- 
tion of  the  notice  hereinbefore  required,  and  the  issues 
of  &ct  joined,  if  any,  must  be  tried  as  in  other  cases; 
if  no  issues  are  joined,  the  Court  must  hear  the  proofe 
of  the  applicant,  and  find  the  facts  in  accordance  there- 
with. 

Decree,  1817.    K  the  facts  fouud  sustain  the  petition,  the 

what  it  ^ 

moat  be.  Court  must  render  judgment,  authorizing  the  appB- 
cant  to  carry  on,  in  her  own  name  and  on  her  own 
account,  the  business  specified  in  the  notice  and  peti- 
tion. 

Oath,  eopy        1818.     The  solc  trader  must  make  and  file  with  the 

of  order  to 

be  recorded  Clerk  of  the  Court  an  affidavit,  in  the  following  form: 

"  I,  A.  B.,  do,  in  presence  of  Almighty  God,  solemnly 
swear  that  this  application  was  made  in  good  faith,  fw 
the  purpose  of  enabling  me  to  support  myself  (and  any 
dependent,  such  as  husband,  parent,  sister,  child,  or  the 
like,  naming  them,  if  any),  and  not  with  any  view  to 
defi^ud,  delay,  or  hinder  any  creditor  or  creditors  of 
my  husband;  and  that  of  the  moneys  so  to  be  used  by 
me  in  business,  not  more  than  five  hundred  dollars 
have  come,  either  directly  or  indirectly,  from  my  hus- 
band.    So  help  me,  God." 

A  certified  copy  of  the  decree,  with  this  oath  indorsed 
thereon,  must  be  recorded  in  the  office  of  the  Recorder 
of  the  county  where  the  business  is  to  be  carried  on, 
in  a  book  to  be  kept  for  such  purpose. 

Rights  and  1819.  When  the  judgnusnt  is  made  and  entered, 
of  «)ie  and  a  copy  thereof,  with  the  affidavit  provided  for  in 
Section  1818,  duly  recorded,  the  person  therein  named 
is  entitled  to  carry  on  the  business  specified  in  her  own 
name,  and  the  property,  revenues,  moneys,  and  credits 
♦  so  by  her  invested,  and  the  profits  thereof,  belong 
exclusively  to  her,  and  are  not  liable  for  any  debts  of 
her  husband;  and  she  thereafter  has  all  the  privileges 
of  and  is  liable  to  all  legal  processes  provided  for  debt- 
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ors  and  creditors,  and  may  sue  and  be  sued  alone,  with- 
out being  joined  with  her  husband. 

1820.  A  married  woman  who  is  adjudged  a  sole  Soie  trader 

"     *^  must  mam- 

trader  is  responsible  and  liable  for  the  maintenance  of  t»\?.^or 

her  minor  children. 

1821.  The  husband  of  a  sole  trader  is  not  liable  Husband 
for  any  debts  contracted  by  her  in  the  course  of  her  trader  not 

•^  "^  liable  for 

sole  trader's  business,  unless  contracted  upon  his  writ-  ^^^^ 
ten  consent. 


TITLE   XIII. 

OF  PROCEEDINGS   IN   INSOLVENCY. 

Section  1822.  Statutes  in  relation  to,  continued  in  force. 

1822.    Nothing  in  this  CJode  affects  any  of  the  pro-  statnteein 

•    •  #»AA         i*        t  ^•    r*     n  '        t  t    t  relation  to. 

Visions  of  "An  Act  tor  the  reliei  of  insolvent  debtors  continuod 

in  force. 

and  protection  of  creditors,*'  approved  May  fourth, 
eighteen  hundred  and  fifty-two,  or  of  the  Acts  amend- 
atory thereof,  approved  respectively  March  twelfth, 
eighteen  hundred  and  fifty-eight,  April  twenty-seventh, 
eighteen  hundred  and  sixty,  and  April  twenty-seventh, 
eighteen  hundred  and  sixty-three,  but  such  Acts  are 
recognized  as  continuing  in  force  notwithstanding  the 
provisions  of  this  Code. 


PAE^  IV. 


OP     EVIDENCE 


PART  IV 


OP      EVIDENCE. 


GENERAL  DEFINITIONS  AND  DIVISIONS. 

Sectioit  1823.  Definition  of  evidence. 

1824.  Definition  of  proof. 

1825.  Definition  of  law  of  evidence. 

1826.  The  degree  of  certainty  required  to  establish  facts. 

1827.  Four  kinds  of  evidence  specified. 

1828.  Several  degrees  of  evidence  specified. 

1829.  Original  evidence  defined. 

1830.  Secondary  evidence  defined. 
1881.  Direct  evidence  defined. 

1832.  Indirect  evidence  defined. 

1833.  Primary  evidence  defined. 
1884.  Partial  evidence  defined. 

1835.  Satisfactory  evidence  defined. 

1836.  Indispensable  evidence  defined. 

1837.  Conclusive  evidence  defined. 

1838.  Cumulative  evidence  defined. 

1839.  Corroborative  evidence  defined^ 

1823.  Judicial  evidence  is  the  means,  sanctioned  Definition 

ofevidmoeu 

by  law,  of  ascertaining  in  a  judicial  proceeding  the 
truth  respecting  a  question  of  fact. 

1824.  Proof  is  the  effect  of  evidence,  the  estab-  Definition 
lishment  of  a  feet  by  evidence. 

1825.  The  law  of  evidence,  which  is  the  subject  Definition 
of  this  part  of  the  Code,  is  a  collection  of  geneml  rules  SJi« 
established  by  law: 

61* 
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1.  For  declariDg  what  is  to  be  taken  as  true  wdthout 
proof; 

2.  For  declaring  the  presumptions  of  law,  both  those 
which  are  disputable  and  those  which  are  conclusive; 
and, 

3.  For  the  production  of  legal  evidence; 

4.  For  the  exclusion  of  whatever  is  not  legal; 

5.  For  determining,  in  certain  cases,  the  value  and 
effect  of  evidence. 


Thede^oe       1826.     The  law  does  not  require  demonstration; 

of  certainty  -^ 

MtebiSh^  that  is,such  a  degree  of  proof  as,  excluding  possibility 
facta.  q£  error,  produces  absolute  certainty;   because  such 

proof  is  rarely  possible.  Moral  certainty  only  is 
required,  or  that  degree  of  proof  which  produces  con- 
viction in  an  unprejudiced  mind. 


Four  kinds 
of  evidence 
specified. 


Several 
decrees  of 
OTidence 
specified. 


Oriffinal 
evidence 
defined. 


1827.  There  are  four  kinds  of  evidence: 

1.  The  knowledge  of  the  Court; 

2.  The  testimony  of  witnesses; 

3.  "Writings; 

4.  Other  material  objects  presented  to  the  senses. 

1828.  There  are  several  degrees  of  evidence: 

1.  Original  and  secondary; 

2.  Direct  and  indirect; 

3.  Primary,  partial,  satisfactory,  indispensable,  and 
conclusive. 

1829.  Original  evidence  is  an  original  writing  or 
material  object  introduced  in  evidence. 


Secondary        1830.     Secondary  evidence  is  a  copy  of  such  orig- 

evidenco  *^  . 

defined.       jnal  writing  or  object,  or  oral  evidence  thereof. 


Direct 

evidence 

defined. 


1831.  Direct  evidence  is  that  which  proves  the 
fact  in  dispute,  directly,  without  an  inference  or  pre- 
sumption, and  which  in  itself,  if  true,  conclusively 
establishes  that  fact.    For  example:  if  the  fact  in  dis- 
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pute  be  an  agreement,  the  evidence  of  a  witness  who 
was  present  and  witnessed  the  maldng  of  it,  is  direct. 

1832.  Indirect  evidence   is  that  which  tends  to  indirect 

ovidence 

establish  the  fact  in  dispute  by  proving  another,  and  defined, 
which,  though  true,  does  not  of  itself  conclusively 
establish  that  fact,  but  which  affords  an  inference  or 
presumption  of  its  existence.  For  example:  a  witness 
proves  an  admission  of  the  party  to  the  fact  in  dispute. 
This  proves  a  fact,  from  which  the  feet  in  dispute  is 
inferred. 

1833.  Primary  evidence  is  that  which  suffices  for  Primary 

^  eyidence 

the  proof  of  a  particular  fiict,  until  contradicted  and  defined, 
overcome  by  other  evidence.    For  example:  the  cer- 
tificate of  a  recording  officer  is  primary  evidence  of  a 
record,  but  it  may  afterwards  be  rejected  upon  proof 
that  there  is  no  such  record. 

1834.  Partial  evidence  is  that  which  fi^oes  to  estab-  Pwiiai 

*^  OTidenoe 

lish  a  detached  fact,  in  a  series  tending  to  the  feet  in  defined, 
dispute.  It  may  be  received,  subject  to  be  rejected 
as  incompetent,  unless  connected  with  the  fact  in  dis- 
pute by  proof  of  other  facts.  For  example:  on  an 
issue  of  title  to  real  property,  evidence  of  the  contin- 
ued possession  of  a  remote  occupant  is  partial,  for  it  is 
of  a  detached  feet,  which  may  or  may  not  be  after- 
wards connected  with  the  fact  in  dispute. 

1835.  That  evidence  is  deemed  satisfactory  which  SatiBfa©- 
ordinarily  produces  moral  certainty  or  conviction  in  an  |^^«^* 
unprejudiced  mind.     Such  evidence  alone  will  justify 

a  verdict.     Evidence  less  than  this  is  denominated 
slight  evidence. 

1836.  Indispensable    evidence    is    that    without  indispen- 

*-  Bable 

which  a  particular  fact  capnot  be  proved.  deSn^* 

1837.  Conclusive  or  unanswerable  evidence  is  that  concinsiTo 

evidence 

which  the  law  does  not  permit  to  be  contradicted,  defined. 
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For  example,  the  record  of  a  Court  of  competent  jur- 
isdiction cannot  be  contradicted  by  the  parties  to  it. 

f^^l'  1838.     Cumulative  evidence  is  additional  evidence 

defiiwi*      of  the  same  character,  to  the  same  point. 

ratwe*^  1839.     Corroborative   evidence  is  additional   evi- 

S^SSl®      dence  of  a  diflerent  character,  to  the  same  point. 


TJTLE  I. 

OP  THE  GENERAL  PRINCIPLES  OP  EVIDENCE. 

Section  1844.  One  witness  sufficient  to  prove  a  fact. 

1845.  Testimony  confined  to  personal  knowledge. 

1846.  Testimony  to  be  in  presence  of  persons  affected. 

1847.  Witness  presumed  to  speak  the  truth. 

1848.  One  person  not  affected  by  acts  of  another. 

1849.  Declarations  of  predecessor  in  title  evidence. 

1850.  Declarations  which  are  a  part  of  the  transaction. 

1851.  Evidence  relating  to  third  person. 

1852.  Declaration  of  decedent  evidence  of  pedigree. 

1863.  Declaration  of  decedent  evidence  against  his  successor 
in  interest. 

1854.  When  part  of  a  transaction  proved,  the  whole  is  ad- 

missible. 

1855.  Contents  of  writing,  how  proved. 

1856.  An  agreement  reduced  to  writing  deemed  the  whole. 

1857.  Construction  of  language  relates  to  place  where  used. 

1858.  Construction  of  statutes  and  instruments,  general  rule. 

1859.  The  intention  of  the  Legislature  or  parties. 

1860.  The  circumstances  to  be  considered. 

1861.  Terms  to  be  construed  in  their  general  acceptation. 

1862.  Written  words  control  those  printed  in  a  blank  form. 

1863.  Persons  skilled  may  testify  to  decipher  characters. 

1864.  Of  two  constructions,  which  preferred. 

1865.  A  written  instrument  construed   as  understood  by 

« 

parties. 

1866.  Construction  in  Hblvot  of  natural  right  preferred. 

1867.  Material  allegation  only  to  be  proved. 

1868.  Evidence  confined  to  material  allegation. 

1869.  Affirmative  only  to  be  proved. 

1870.  Pacts  which  may  be  proved  on  trial. 
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1844.  The  direct  evidence  of  one  witness  who  is  One  witness 
entitled  to  full  credit  is  8uflB.cient  for  proof  of  any  fact,  to  prove 
except  perjury  and  treason. 

1845.  A  witness  can  testify  of  those  fects  only  Teetimony 

confined  to 

which  he  knows  of  his  own  knowled<je:  that  is,  which  powonai 

o    '  7  knowledge. 

are  derived  from  his  own  perceptions,  except  in  those 
few  express  cases  in  which  his  opinions  or  inferences, 
or  the  declarations  of  others,  are  admissible. 

1846.  A  witness  can  be  heard  only  upon  oath  or  Tertimony 

•^      ^  to  be  in 

affirmation,  and  upon  a  trial  he  can  be  heard  only  in  presence 

^  r  ./  ofpersons 

the  presence  and  subject  to  the  examination  of  all  ^^^^ 
the  parties,  if  they  choose  to  attend  and  examine. 

1847.  A  witness  is  presumed  to  speak  the  truth,  witnoeg 

preeumed 

This  presumption,  however,  may  be  repelled  by  the  Jg^?JjSj 
manner  in  which  he  testifies,  by  the  character  of  his 
testimony,  or  by  evidence  affecting  his  character  for 
truth,  honesty,  or  integrity,  or  his  motives,  or  by  con- 
tradictory evidence;  and  the  jury  are  the  exclusive 
judges  of  his  credibility. 

1848.  The  rights  of  the  party  cannot  be  preju-  one  person 
diced  by  the  declaration,  act,  or  omission  of  another,  by  acta  of 

•^  '         '  '    another. 

except  by  virtue  of  a  particular  relation  between 
them;  therefore,  proceedings  against  one  cannot  affect 
another. 

1849.  "Where,  however,  one  derives  title  to  real  Declara- 

tions of 
property  from  another,  the  declaration,  act,  or  omission  predecesaor 

of  the  latter,  while  holding  the  title,  in   relation  to  evidence. 

the  property,  is  evidence  against  the  former. 

1850.  Where,  also,  the  declaration,  act,  or  omission  peciara* 
forms  part  of  a  transaction,  which  is  itself  the  fact  in  are  a  part 

•*^  '  of  the 

dispute,  or  evidence  of  that  fact,  such  declaration,  act,  ^^''■^" 
or  omission  is  evidence,  as  part  of  the  transaction. 
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Evidence         1861.    And  whevG  the  question  in  dispute  between 
to  third       the  parties  is  the  obligation  or  duty  of  a  third  person. 


person. 


whatever  would  be  evidence  for  or  against  such  person 
is  primary  evidence  between  the  parties. 

Deoiara-  1852.    The  declaration,  act,  or  omission  of  a  mem- 

tion  of  '  ' 

decedent      bcr  of  a  family  who  is  a  decedent,  or  out  of  the  luris- 

evidence  of  •'  »  «i 

pedigree,  diction,  is  also  admissible  as  evidence  of  common  rep- 
utation, in  cases  where,  on  questions  of  pedigree,  each 
reputation  is  admissible. 

Deciara-  1863.     The  declaration,  act,  or  omission  of  a  dece- 

tion  of  '  ' 

e^denJe      dent,  having  sufficient  knowledge  of  the  subject,  against 
JuoceSwr"    Ws  pecuniary  interest,  is  also  admissible  as  evidence  to 
that  extent  against  his  successor  in  interest. 


in  interest. 


When  part  1864.  When  part  of  an  act,  declaration,  conversa- 
p^ed^Uie  *^^"»  ^^  writing  is  given  in  evidence  by  one  party,  the 
«&iB8U)ie.  whole  on  the  same  subject  may  be  inquired  into  by  the 
other;  when  a  letter  is  read,  the  answer  may  be  given; 
and  when  a  detached  act,  declaration,  conversation,  or 
writing  is  given  in  evidence,  any  other  act,  declara- 
tion, conversation,  or  writing,  which  is  necessary  to 
make  it  understood,  may  also  be  given  in  evidence. 

Contents  of       1866.     (§447.)     There  can  be  no  evidence  of  the 
how  proved  contents  of  a  writing,  other  than  the  writing  itself 
except  in  the  following  cases: 

1.  When  the  original  has  been  lost  or  destroyed;  in 
which  case  proof  of  the  loss  or  destruction  must  first 
be  made; 

2.  When  the  original  is  in  the  possession  of  the 
party  against  whom  the  evidence  is  offered,  and  he 
fails  to  produce  it  after  reasonable  notice; 

3.  When  the  original  is  a  record  or  other  document 
in  the  custody  of  a  public  offi<^r; 

4.  When  the  original  has  been  recorded,  and  a  cer- 
tified copy  of  the  record  is  made  evidence  by  this 
Code  or  by  stiitute; 
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5.  When  the  original  consists  of  numerous  accounts  Same. 
or  other  documents,  which   cannot  be  examined  in 
Court  without  great  loss  of  time,  and  the  evidence 
sought-  from  them  is  only  the  general  result  of  the 
whole. 

In  the  cases  mentioned  in  Subdivisions  3  and  4,  a 
copy  of  the  original  must  be  produced;  in  those  men- 
tioned in  Subdivisions  1  and  2,  either  a  copy  or  oral 
evidence  of  the  contents. 

1856.  When  the  terms  of  an  agreement  have  been  Anagreo- 

*^  ment 

reduced  to  writing  by  the  parties,  it  is  to  be  cousid-  [J*^^^ 
ered  as  containing  all  those  terms,  and  therefore  there  tho  whole, 
can  be  between  the  parties  and  their  representatives, 
or  successors  in  interest,  no  evidence  of  the  terms  of 
the  agreement  other  than  the  contents  of  the  writing, 
except  in  the  following  cases: 

1.  Where  a  mistake  or  imperfection  of  the  writing 
is  put  in  issue  by  the  pleadings; 

2.  Where  the  validity  of  the  agreement  is  the  fact 
in  dispute. 

But  this  section  does  not  exclude  other  evidence 
of  the  circumstances  under  which  the  agreement 
was  made  or  to  which  it  relates,  as  defined  in  Sec- 
tion 1860,  or  to  explain  an  extrinsic  ambiguity,  or 
to  establish  illegality  or  fraud.  The  term  agreement 
includes  deeds  and  wills,  as  well  as  contracts  between 
parties. 

1857.  The  lanffuae^e  of  a  writing  is  to  be  inter-  Construo- 

^       °  °  _       '    tionof 

preted  according  to  the  meaning  it  bears  in  the  place  lan^iage 
of  its  execution,  unless  the  parties  have  reference  to  a  *^h^y*^®  g^^ 
diflferent  place. 

1858.  In  the  construction  of  a  statute  or  instru-  Constnic- 

tion  of 

ment,  the  office  of  the  Judge  is  simply  to  ascertain  a^j[fn?jru- 
and  declare  what  is  in  terms  or  in  substance  contained  ^nerai 
therein,  not  to  insert  what  has  been  omitted,  or  to  omit 
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what  has  been  inserted;  and  where  there  are  several 
provisions  or  particulars,  such  a  construction  is,  if  pos- 
sible, to  be  adopted  as  will  give  eflfect  to  all. 

Thointen-        1859.     In  the  construction  of  a  statute  the  inten- 
tion of  the  . 

or**iur5eif*  tiou  of  the  Legislature,  and  in  the  construction  of  the 
instrument  the  intention  of  the  parties,  is  to  be  pur- 
sued, if  possible;  and  when  a  general  and  particular 
provision  are  inconsistent,  the  latter  is  paramount  to 
the  former.  So  a  particular  intent  will  control  a  gen- 
eral one  that  is  inconsistent  with  it. 

Thecii^  1860.    For  the  proper  construction  of  an  instru- 

oumstanoQi 

eonsldoMd  ^®^*>  *^®  circumstauccs  under  which  it  was  made, 
including  the  situation  of  the  subject  of  the  instru- 
ment, and  of  the  parties  to  it,  may  also  be  shown,  so 
that  the  Judge  be  placed  in  the  position  of  those 
whose  language  he  is  to  interpret. 

Terms  to  be       1861.     The  tcrms  of  a  writine  are  presumed  to 

construed  c»  x 

in  their       havc  bceu  uscd  iu  their  primary  and  general  accepta- 

general  r  j  o  r-  • 

acceptation  ^Jqjj^  ^j^^  evidence  is  nevertheless  admissible  that  they 
have  a  local,  technical,  or  otherwise  peculiar  significa- 
tion, and  were  so  used  and  underatood  in  the  particu- 
lar instance,  in  which  case  the  agreement  must  be  con- 
strued accordingly. 

Written  1862.    When  an  instrument  consists  partly  of  writ- 

words 

SoM*^        ten  words  and  partly  of  a  printed  form,  and  the  two 
^Snkforai*  ^®  inconsistent,  the  former  controls  the  latter. 

PersonB  1863.    When  the  characters  in  which  an  instru- 

Bkilled  may 

testify  to  ment  is  written  are  dij05.cult  to  be  deciphered,  or  the 
oharaotors.  language  of  the  instrument  is  not  understood  by  the 
Court,  the  evidence  of  persons  skilled  in  deciphering 
the  characters,  or  who  understand  the  language,  is 
admissible  to  declare  the  characters  or  the  meaning  of 
the  language. 
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1864.  When  the  terms  of  an  affreement  have  been  Of  two  con- 

^  stractions, 

intended  in  a  different  sense  by  the  different  parties  to  ^^^^ 
it,  that  sense  is  to  prevail  against  either  party  in  which 
he  supposed  the  other  understood  it,  and  when  differ- 
ent constructions  of  a  provision  are  otherwise  equally 
proper,  that  is  to  be  taken  which  is  most  fevorable  to 
the  party  in  whose  fevor  the  provision  was  made. 

1865.  A  written  notice,  as  well  as   every  other  a  written 

'  *^  mstrument 

Tvriting,  is  to  be  construed  according  to  the  ordinary  JJ^j^JS^^ 
acceptation  of  its  terms.  Thus  a  notice  to  the  drawers  p^osf 
or  indorsers  of  a  bill  of  exchange  or  promissory  note, 
that  it  has  been  protested  for  want  of  acceptance  or 
payment,  must  be  held  to  import  that  the  same  has 
been  dilly  presented  for  acceptance  or  payment  and 
the  same  refused,  and  that  the  holder  looks  for  pay- 
ment to  the  person  to  whom  the  notice  is  given. 

1866.  "When  a  statute  or  instrument  is  equally  conatrac- 

tion  in 

susceptible   of  two  interpretations,  one  in  favor  of  ^^^^^ 
natural  right,  and  the  other  against  it,  the  former  is  pj^^rred. 

to  be  adopted. 

• 

1867.  None  but  a  material  allegation  need  be  Xh^^fon 

•I  only  to  be 

proved.  ptovocL 

1868.  Evidence  must  correspond  with   the   sub-  Evidence 

confined 

stance  of  the  material  allegations,  and  be  relevant  to  to  material 
the  question  in  dispute.  Collateral  questions  must 
therefore  be  avoided.  It  is,  however,  within  the  dis- 
cretion of  the  Court  to  permit  inquiry  into  a  collateral 
jEact,  when  such  fact  is  directly  connected  with  the 
question  in  dispute,  and  is  essential  to  its  proper 
determination,  or  when  it  affects  the  credibility  of  a 
witness. 

1869.  Each  party  must  prove  his  own  affirmative  Affirmative 

.  .  only  to  be 

allegations.    Evidence  need  not  be  given  in  suppoit  of  proved. 
62* 
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a  negative  allegation,  except  when  such  negative  alle- 
gation is  an  essential  part  of  the  statement  of  the 
right  or  title  on  which  the  cause  of  action  or  defense 
is  founded,  nor  even  in  such  case  when  the  allegation 
is  a  denial  of  the  existence  of  a  document,  the  cus- 
tody of  which  belongs  to  the  opposite  party. 

FactP  1870.     In  conformity  with  the  preceding  provisions. 

ontSl^     evidence  may  be  given  upon  a  trial  of  the  following 
facts: 

1.  The  precise  fact  in  dispute; 

2.  The  act,  declaration,  or  omission  of  a  party,  as 
evidence  against  such  jmrty; 

3.  An  act  or  declaration  of  another,  in  the  presence 
and  within  the  observation  of  a  party,  and  his  conduct 
in  relation  thereto; 

4.  The  act  or  declaration,  verbal  or  written,  of  a 
deceased  person  in  respect  to  the  relationship,  birth, 
marriage,  oi*  death  of  any  person  related  by  blood  or 
marriage  to  such  deceased  person;  the  act  or  declara- 
tion of  a  deceased  person  done  or  made  against  his 
interest  in  respect  to  his  real  property;  and  also  in 
criminal  actions,  the  act  or  declaration  of  a  dying  per- 
son, made  under  a  sense  of  impending  death,  respect- 
ing the  cause  of  his  death; 

5.  After  proof  of  a  partnership  or  agency,  the  act 
or  declaration  of  a  partner  or  agent  of  the  party,  within 
the  scope  of  the  partnership  or  agency,  and  during  its 
existence.  The  same  rule  applies  to  the  act  or  declara- 
tion of  a  joint  owner,  joint  debtor,  or  other  person 

'  jointly  interested  with  the  party; 

6.  After  proof  of  a  conspiracy,  the  act  or  declara- 
tion of  a  conspirator  against  his  co-conspirator,  and 
relating  to  the  conspiracy; 

7.  The  act,  declaration,  or  omission  forming  part  of 
a  transaction,  as  explained  in  Section  1850; 

8.  The  testimony  of  a  witness  deceased,  or  out  of 
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the  jurisdiction,  or  unable  to  testify,  given  in  a  former  Same, 
action  between  the  same  parties,  relating  to  the  same 
matter; 

9.  The  opinion  of  a  witness  respecting  the  identity 
or  handwriting  of  a  person,  when  he  has  knowledge 
of  the  person  or  handwriting;  his  opinion  on  a  ques- 
tion of  science,  art,  or  trade,  when  he  is  skilled  therein; 

]  0.  The  opinion  of  a  subscribing  witness  to  a  writing, 
the  validity  of  which  is  in  dispute,  respecting  the 
mental  sanity  of  the  signer;  and  the  opinion  of  an 
intimate  acquaintance  respecting  the  mental  sanity  of 
a  person,  the  reason  for  the  opinion  being  given; 

11.  Common  reputation  existing  previous  to  the  con- 
troversy, respecting  facts  of  a  public  or  general  interest 
more  than  thirty  years  old,  and  in  cases  of  pedigree 
and  boundary; 

12.  Usage,  to  explain  the  true  character  of  an  act, 
contract,  or  instrument,  where  such  true  character  is 
not  otherwise  plain;  but  usage  is  never  admissible, 
except  as  an  instrument  of  interpretation; 

13.  Monuments  and  inscriptions  in  public  places,  as 
evidence  of  common  reputation;  and  entries  in  family 
bibles,  or  other  family  books  or  charts;  engravings  on 
rings,  family  portraits,  and  the  like,  as  evidence  of 
pedigree; 

14.  The  contents  of  a  writing,  when  oral  evidence 
thereof  is  admissible; 

15.  Any  other  facts  from  which  the  facts  in  issue 
are  presumed  or  are  logically  inferable; 

16.  Such  facts  as  serve  to  show  the  credibility  of  a 
witness,  as  explained  in  Section  1847. 
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TITLE  11. 


OF  THE  KINDS  AND  DEGREES  OF  EVIDENC;E- 

Chapter  L  Knowledge  of  the  Court 

n.  Witnesses. 

HI.  Writings. 

IV.  Material  objects  presented  to  the  sen. 
other  than  writings. 

Y.  Indirect  evidence. 

VI.  Indispensable  evidence. 

Vn.  Conclusive  and  unansxoerable  evidence 


CHAPTER  I. 


Certain 
facts  of 
general 
notoriety 
assumed 
to  be  trae. 
fSpeoifica- 
tion  of 
snob  fikcts. 


KNOWLEDGE  OP  THE   COURT. 

Section  1875.  Certain  facts  of  general  notoriety  assumed  to  be  true. 

Specification  of  such  facts. 

1876.  Courts  take  judicial  notice  of  the  following 
facts: 

1.  The  true  signification  of  all  English  words  and 
phrases,  and  of  all  legal  expressions; 

2.  Whatever  is  established  by  law; 

8.  Public  and  private  ojfficial  acts  of  the  legislatdve, 
executive,  and  judicial  departments  of  this  State  and 
of  the  United  States; 

4.  The  seals  of  all  the  Courts  of  this  State  and  of 
the  United  States; 

5.  The  accession  to  office  and  the  official  signatures 
and  seals  of  office  of  the  principal  officers  of  Govern- 
ment in  the  legislative,  executive,  and  judicial  depart- 
ments of  this  State  and  of  the  United  States; 

6.  The  existence,  title,  national  flag,  and  seal  of  every 
State  or  sovereign  recognized  by  the  executive  power 
of  the  United  States;  * 
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7.  The  seals  of  Courts  of  admiralty  and  maritime  Same, 
jurisdiction,  and  of  Notaries  Public; 

8.  The  laws  of  nature,  the  measure  of  time,  and  the 
geographical  divisions  and  political  history  of  the  worid. 

In  all  these  cases  the  Court  may  resort  for  its  aid  to 
appropriate  books  or  documents  of  reference. 


CHAPTER  II. 

WITNESSES. 

Section  1878.  "Witnesses  defined. 

1879.  AU  persons  capable  of  perception  and  communication 

may  be  witnesses. 

1880.  Persons  who  cannot  testify. 

1881.  Persons  in  certain  relations  to  parties  prohibited. 

1882.  When  privileged  persons  must  testify. 

1883.  Judge  or  a  juror  may  be  witness. 

1884.  When  an  interpreter  to  be  sworn. 

1878.  A  witness  is  a  person  whose  declaration  witneesoi 
under  oath  is  received  as  evidence  for  any  purpose, 
whether  such  declaration  be  made  on  oral  examina- 
tion, or  by  deposition  or  affidavit. 

1879.  (§  391.)     All  persons,   without   exception,  ah  peraons 
otherwise  than  is  specified  in  the  next  two  sections,  poroepUon 

*  '    and  com- 

who,  having  organs  of  sense,  can  perceive,  and,  per-  ™Jy  be**°° 
ceiving,  can  make  known  their  perceptions  to  others,  ^*'°®*'®'- 
may  be  witnesses.  Therefore,  neither  parties  nor 
other  persons  who  have  an  interest  in  the  event  of  an 
action  or  proceeding  are  excluded;  <nor  those  who  have 
been  convicted  of  crime;  nor  persons  on  account  of 
their  opinions  on  matters  of  religious  belief;  although, 
in  every  case  the  credibility  of  the  witness  may  be 
drawn  in  question,  as  provided  in  Section  1847. 

1880.  (§  394.)     The  following  persons  cannot  be  Ponons 

•  who  oannot 

Witnesses:  t«tuy. 


494  Code  op  Civil  Procedure. 

Same.  1.  Those  who  are  of  unsound  mind  at  the  time  of 

their  production  for  examination; 

2.  Children  under  ten  years  of  age,  who  appear  in- 
capable of  receiving  just  impressions  of  the  £a.ct&  re- 
specting which  they  are  examined,  or  of  relating  them 
truly. 

Peraons  in  1881 .  (§§  395,  396,  397,  398,  399.)  There  are  par- 
topartpM  ticular  relations  in  which  it  is  the  policy  of  the  law 
prohibited.   ^^  encouragc  confidence  and  to  preserve  it  inviolate; 

therefore,  a  person  cannot  be  examined  as  a  witness  in 

the  following  cases: 

1.  A  husband  cannot  be  examined  for  or  against  his 
wife,  without  her  consent,  nor  a  wife  for  or  against  her 
husband,  without  his  consent;  nor  can  either,  duiing 
the  marriage  or  afterwards,  be,  without  the  consent 
of  the  other,  examined  as  to  any  communication  made 
by  one  to  the  other  during  the  marriage;  but  this 
exception  does  not  apply  to  a  civil  action  or  proceed- 
ing by  one  against  the  other,  nor  to  a  criminal  action 
or  proceeding  for  a  crime  committed  by  one  against 
the  other; 

2.  Ai>  attorney  cannot,  without  the  consent  of  his 
client,  be  examined  as  to  any  communication  made  by 
the  client  to  him,  or  his  advice  given  thereon  in  the 
course  of  professional  employment; 

8.  A  clergyman  or  priest  cannot,  without  the 
consent  of  the  person  inaking  the  confession,  be  ex- 
amined as  to  any  confession  made  to  him  in  his 
professional  character  in  the  course  of  discipline 
enjoined  by  the  Church  to  which  he  belongs; 

4.  A  licensed  physician  or  surgeon  cannot,  without 
the  consent  of  his  patient,  be  examined  in  a  civil 
action  as  to  any  information  acquired  in  attending  the 
patient  which  was  necessary  to  enable  him  to  pre- 
scribe or  act  for  the  patient; 

6.  A  public  officer  cannot  bo  examined  as  to  com- 
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munications  made  to  him  in  olEcial  confidence,  when 
the  public  interests  would  suffer  by  the  disclosure. 

1882.  K  a  person  offer  himself  as  a  witness,  that  when 

privilojpod 

is  to  be  deemed  a  consent  to  the  examination,  also,  of  persons 

'  ^  must 

a  wife,  husband,  attorney,  clergyman,  physician,  or  ^^^^y' 
surgeon  on  the  same  subject,  within  the  meaning  of 
the  first  four  subdivisions  of  the  last  section. 

« 

1883.  (§  400.)     The  Judge  himself,  or  any  juror,  judge  or  a 

•I  n     -I  •  T  •  -1  1  .       juror  may 

may  be  called  as  a  witness  by  either  party;  but  m  b©  witness, 
such  case  it  is  in  the  discretion  of  the  Court  or  Judge 
to  order  the  trial  to  be  postponed  or  suspended,  and 
to  take  place  before  another  Judge  or  jury. 

1884^  (§401.)  When  a  witness  does  not  under-  when  an 
stand  and  speak  the  English  language,  an  interpreter  to* be  sworn 
must  be  sworn  to  interpret  for  him.  .  Any  person,  a 
resident  of  the  proper  county,  may  be  summoned  by 
any  Court  or  Judge  to  appear  before  such  Court  or 
Judge  to  act  as  interpreter  in  any  action  or  proceed- 
ing. The  summons  must  be  served  and  returned  in 
like  manner  as  a  subpoena.  Any  person  so  summoned 
who  fails  to  attend  at  the  time  and  place  named  in  the 
summons,  is  guilty  of  a  contempt. 


CHAPTER  m. 

WRITINGS. 


Abticlb  I.  "Writings  in  general. 
II.  Public  WRITINGS. 
III.  Private  writings. 
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ARTICLE  I. 


WritingB, 
pablio  uid 
private. 


Publio 

writings 

defined. 


All  othoxB 
prirato. 


WRITINGS  IN  OEKSRAL. 

Section  1887.  Writing;s,  public  and  private. 

1888.  Public  writings  defined. 

1889.  All  others  private. 

1887.  Writings  are  of  two  kinds: 

1.  Public;  and, 

2.  Private. 

1888.  Public  writings  are: 

1.  The  written  acts  or  records  of  the  acts  of  the 
sovereign  authority,  of  official  bodies  and  tribunal^ 
and  of  public  officers,  legislative,  judicial,  and  execu- 
tive, whether  of  this  State,  of  the  United  States,  of  a 
sister  State,  or  of  a  foreign  country; 

2.  Public  records,  kept  in  this  State,  of  private 
writings. 

1889.  All  other  writings  are  private. 


ARTICLE  II. 


Section  1892. 

1893. 
1894. 
1895. 
1896. 
1897. 
1898. 
1899. 
1900. 
1901. 
1902. 
190a. 
1904. 
1905. 
1906. 
1907. 
1906. 


PT7BLIC  WRITINGS. 

Every  citizen  entitled   to   inspect  and  copy  public 

writings. 
Public  officers  bound  to  give  copies. 
Four  kinds  of  public  writings. 
Laws,  written  or  unwritten. 
Written  laws  defined. 
Constitution  and  statutes. 
Public  and  private  statutes  defined. 
Unwritten  law  defined. 

Books  containing  laws  presumed  to  be  correct. 
Public  seal  authenticates  a- law  or  document. 
Other  evidence  of  laws  of  other  States. 
Recitals  in  statutes,  how  far  evidence. 
Judicial  record  defined. 
Becord,  how  authenticated  as  evidence. 
Record  of  a  foreign  countiy,  how  authenticated. 
Oral  evidence  of  a  foreign  record. 
EfiTect  of  a  judgment  upon  rights  in  various  eases. 
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Section  1909.  Effect  of  other  judicial  orders,  when  conclusive. 

1910.  "Where  parties  are  to  be  deemed  the  same. 

1911.  What  deemed  adjudged  in  a  judgment. 

1912.  Where  sureties  bound,  principal  is  also. 

1913.  Record  of  another  State,  its  effect. 

1914.  Record  of  a  Court  of  admiralty. 

1915.  Effect  of  a  foreign  judgment. 

1916.  Manner  of  impeaching  a  record. 

1917.  The  jurisdiction  necessary  in  a  judgment. 

1918.  Manner  of  proving  other  official  documents. 

1919.  Public  record  of  private  writing  evidence. 

1920.  Entries  in  official  books  primary  evidence. 

1921.  Justice's  judgment  in  other  States,  how  proved. 

1922.  Same. 

1923.  Contents  of  other  official  certificates. 

1924.  Provisions  in  relation  to  States  apply  to  Territories. 

1925.  Certificates  of  purchase  primary  evidence  of  ownership. 

1926.  Entries  made  by  officers  or  Boards  primary  evidence. 

1892.  Eveiy  citizen  has  a  right  to  inspect  and  Brery 

1  r»  iT»  ••  n    ■%  •     c^  citizen 

take  a  copy  of  any  pubhc  wntingof  this  State,  except  ontiued  to 
as  otherwise  expressly  provided  by  statute.  wnUnipL^'** 

1893.  Every  public  officer  having  the  cflstody  of  PubUo 

officers 

a  public  writing,  which  a  citizen  has  a  right  to  inspect,  bound  to 
is  bound  to  give  him,  on  demand,  a  certified  copy  of 
it,  on  payment  of  the  legal  fees  therefor,  and  such  copy 
is  primary  as  evidence  of  the  original  writing. 

1 894.  Public«writing8  are  divided  into  four  classes :  Four  kinds 

of  publio 
1.   Laws;  writings. 

2.  Judicial  records; 

3.  Other  official  documents; 

4.  Public  records,  kept  in  this  State,  of  private 
writings. 

1 895.  Laws,  whether  organic  or  ordinary,  are  either  Laws, 

written  or 

wntten  or  unwritten.  unwritten. 

1 

1896.  A  written  law  is  that  which  is  promulgated  Written 
in  writing,  and  of  which  a  record  is  in  existence.  defined. 
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Constitu- 
tion and 
statutes. 


1897.  The  organic  law  is  the  Constitution  of  Gov- 
ernment, and  is  altogetlier  written.  Other  written 
laws  are  denominated  statutes.  The  written  law  of 
this  State  is  therefore  contained  in  its  Constitution  and 
statutes,  and  in  the  Constitution  and  statutes  of  the 
United  States. 


Public  and 
private 
statutes 
defined. 


Unwritten 
law  defined 


Books 

containing 

laws 

presumed 

to  be 

correct. 


1898.  Statutes  are  public  or  private.  A  private 
statute  is  one  which  concerns  only  certain  designated 
individuals,  and  affects  only  their  private  rights.  All 
other  statutes  are  public,  in  which  are  included  statutes 
creating  or  affecting  corporations. 

1899.  Unwritten  law  is  the  law  not  promulgated 
and  recorded,  as  mentioned  in  Section  1896,  but  which 
is,  nevertheless,  observed  and  administered  in  the 
Courts  of  the  country.  It  has  no  certain  repository, 
but  is  collected  from  the  reports  of  the  decisions  of  the 
Courts,  ^d  the  treatises  of  learned  men. 

1900.  (§  453.)  Books  printed  or  published  un- 
der the  authority  of  a  sister  Stiite  or  foreign  country, 
and  purporting  to  contain  the  statutes,  code,  or  other 
written  law  of  such  State  or  countiy,  or  proved  to  be 
commonly  admitted  in  th^  tribunals  of  such  State  or 
country  as  evidence  of  the  written'  law  thereof,  are 
admissible  in  this  State  as  evidence  of  such  la\v. 


Public  seal       1901.     The  public  seal  of  the  State  or  couutrv, 

authenti-  ,  * 

catesa    ^    affixed  to  a  copy  of  the  written  law  or  other  public 
document,    writing,  is  also  admissible  as  evidence  of  such  law  or 
writing. 


Other 
evidence 
of  law« 
of  other 
States. 


1902.  The  oral  testimony  of  witnesses  skilled 
therein  is  admissible  as  evidence  of  the 'unwritten  law 
of  a  sister  State  or  foreign  country,  as  are  also  pi'inted 
and  published  books  of  reports  of  decisions  of  the 
Courts  of  such  State  or  country,  or  proved  to  be  com- 
monly admitted  in  such  Courts. 
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1903.  The  recitals  in  a  public  statute  are  conclusive  Reciuie 

in  statutM, 

evidence  of  the  facts  recited  for  the  purpose  of  caiTv-  ^owtsi 
ing  it  into  effect,  but  no  further.     The  recitals  in  a 
private  statute  are  conclusive  evidence  between  parties 
who  claim  under  its  provisions,  but  no  further. 

1904.  A  judicial  record  is  the  record  or  official  judicial 
entry  of  the  proceedings  in  a  Couit  of  justice,  or  of  the  defined, 
official  act  of  a  judicial  officer,  in  an  action  or  special 
proceeding. 

1905.  (§§  449,  450.)     A  judicial  record  of  this  Record, 

_^  /  «/  how  aa- 

State,  or  of  the  United  States,  may  be  proved  by  the  thenticated 

'     ^  '  •/  A  •'as  evidence 

production  of  the  original,  or  by  a  copy  thereof,  certi- 
fied by  the  Clerk  or  other  person  having  the  legal  cus- 
tody thereof.  That  of  a  sister  State  may  be  proved 
by  the  attestation  of  the  Clerk  and  the  seal  of  the 
Court  annexed,  if  there  be  a  Clerk  and  seal,  together 
with  a  certificate  of  the  Chief  Judge  or  presiding 
magistrate,  that  the  attestation  is  in  due  form. 

1906.  {§  451.)     A  judicial  record  of   a  foreign  Record  of 
country  may  be  proved  by  the  attestation  of  the  Clerk,  country, 
with  the  seal  of  the  Court  annexed,  if  there  be  a  Clerk  fj^^^J" 
and  seal,  or  of  the  legal  keeper  of  the  record,  with  the 

seal  of  his  office  annexed,  if  there  be  a  seal,  together 
with  a  certificate  of  the  Chief  Judge  or  presiding 
magistrate  that  the  person  making  the  attestation  is 
the  Clerk  of  the  Court  or  the  legal  keeper  of  the 
record,  and  in  either  case,  that  the  signature  of  such 
person  is  genuine.  The  signature  of  the  Chief  Judge, 
t)r  presiding  magistrate,  must  be  authenticated  accord- 
ing to  the  laws  of  the  country,  by  the  Minister  of  Jus- 

■ 

tice,  or  the  head  of  the  department  under  whose 
authority  the  record  is  kept. 

1907.  (§  452.)     A  copy  of  the  judicial  record  of  Orai 

evidenee  ef 

a  foreign  countiy  is  also  admissible  in  evidence,  upon  a  foreign 

reooiu. 

proof : 


.  I 
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Same. 


Effect  of  a 
judgment 
upon  rights 
in  various 
oases. 


Effect  of 

other 

judicial 

orders 

when 

conclusive. 
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1.  That  the  copy  offered  has  been  compared  by  the 
witness  with  the  original,  and  is  an  exact  transcript  of 
the  whole  of  it; 

2.  That  such  original  was  in  the  custody  of  the  Clerk 
of  the  Court  or  other  legal  keeper  of  the  same;  and, 

3.  That  the  coi)y  is  duly  attested  by  a  seal  which  is 
proved  to  be  the  seal  of  the  Court  where  the  record 
remains,  if  it  be  the  record  of  a  Court;  or  if  there  be 
no  such  seal,  or  if  it  be  not  a  record  of  a  Court,  by  the 
signature  of  the  legal  keeper  of  the  original. 

1908.  The  effect  of  a  judgment  or  final  order  in 
an  action  or  special  proceeding  before  a  Court  or 
Judge  of  this  State,  or  of  the  United  States,  having 
jurisdiction  to  pronounce  the  judgment  or  order,  is  as 
follows: 

1.  In  case  of  a  judgment  or  order  against  a  specific 
thing,  or  in  respect  to  the  probate  of  a  will,  or  the 
administration  of  the  estate  of  a  decedent,  or  in  re- 
pect  to  the  personal,  political,  or  legal  condition  or 
relation  of  a  particular  person,  the  judgment  or  order 
is  conclusive  upon  the  title  to  the  thing,  the  will,  or 
administration,  or  the  condition  or  relation  of  the  per- 
son; 

2.  In  other  cases,  the  judgment  or  order  is,  in  respect 
to  the  matter  directly  adjudged,  conclusive  between 
the  parties  and  their  successors  in  interest  by  title  sub- 
sequent to  the  commencement  of  the  action  or  special 
proceeding,  litigating  for  the  same  thing  under  the 
same  title  and  in  the  same  capacity. 

a 

1909.  Other  judicial  orders  of  a  Court  or  Judge 
of  this  State,  or  of  the  United  States,  create  a  disput- 
able presumption,  according  to  the  matter  directly 
determined,  between  the  same  parties  and  their  rep- 
resentatives and  successors  in  interest  by  title  subse- 
quent to  the  commencement  of  the  action  or  special 


Code  of  Civil  Procedure.  601 

proceeding,  litigating  for  the  same  thing  under  the 
same  title  and  in  the  same  capacity. 

1910.  The  parties  are  deemed  to  be  the  same  where 

parties 

when  those  between  whom  the  evidence  is  offered  arotobo 

doemed 

were  on  opposite  sides  in  the  former  case,  and  a  judg-  the  same, 
ment  or  other  determination  could  in  that  case  have 
been  made  between  them  alone,  though  other  parties 
were  joined  with  both  or  either. 

1911.  That  only  is  deemed  to  have  been  adjudged  what 

•^  J       to  deemed 

in  a  former  judgment  which  appears  upon  its  face  to  J*^*jJjJ 
have  been  so  adjudged,  or  which  was  actually  and 
necessarily  included  therein  or  necessary  thereto. 

1912.  "Whenever,  pursuant  to  the  last  four  sections,  Where 

•     Til  Til  T  sureties 

a  party  is  bound  by  a  record,  and  such  party  stands  in  bound, 
the  relation  of  a  surety  for  another,  the  latter  is  also  ^  ^^' 
bound  from  the  time  that  he  has  notice  of  the  action 
or  proceeding,  and  an  opportunity  at  the  surety's  re- 
quest to  join  in  the  defense. 

1913.  The  effect  of  a  judicial  record  of  a  sister  Record  of 

anatner 

State  is  the  same  in  this  State  as  in  the  State  where  it  ?>»to. 

Its  effect 

was  made,  except  that  it  can  only  be  enforced  here  by 
an  action  or  special  proceeding,  and  except,  also,  that 
the  authority  of  a  guardian  or  committee,  or  of  an  ex- 
ecutor or  administrator,  does  not  extend  beyond  the 
jurisdiction  of  the  Government  under  which  he  was 
invested  with  his  authority. 

1914.  The  effect  of  the  ludicial  record  of  a  Court  Record  of  a 

•^  Court  of 

of  admiralty  of  a  foreign  country  is  the  same  as  if  it  admiralty, 
were  the  record  of  a  Court  of  admiralty  of  the  United 
States. 

1915.  The  effect  of  the  judgment  of  any  other  Effectofa 

,  foreign 

tribunal  of  a  foreign  country  having  juiisdiction  to  judgment 
pronounce  the  judgment,  is  as  follows: 
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Same.  ].  In  caso  of  a  judgment  against  a  specific  thing, 

the  judgment  is  conclusive  upon  the  title  to  the  thing; 
2.  In  case  of  a  judgment  against  a  pereon,  the  judg- 
ment is  presumptive  evidence  of  a  right  as  between 
the  parties  and  their  successors  in  interest  by  a  sub- 
sequent title,  and  can  only  be  repelled  by  evidence  of 
a  want  of  jurisdiction,  want  of  notice  to  the  party, 
collusion,  fraud,  or  clear  mistake  of  law  or  fact- 
Manner  of        1916.     Any  judicial  record  may  be  impeached  by 
a  record,      evidence  of  a  want  of  jurisdiction  in  the  Couii;  or 
judicial  officer,  of  collusion  between  the  parties,  or  of 
fraud  in  the  party  offering  the  record,  in  respect  to  the 
proceedings. 

dM(m""         1917.     The  jurisdiction  sufficient  to  sustain  a  record 
necessary     jg  jurisdiction  ovcr  the  cause,  over  the  parties,  and 

over  the  thing,  when  a  specific  thing  i%  the  subject  of 

the  judgment. 


judgment. 


Manner  of        1918.     Other  official  documcuts  may  be  proved,  as 

proving 

other  follows: 

oflGcial 

documorits.  I  ^cts  of  the  Executive  of  this  State,  by  the  records 
of  the  State  Department  of  the  State,  and  of  the  United 
States,  by  the  records  of  the  State  Department  of  the 
United  States,  certified  by  the  heads  of  those  depart- 
ments respectively.  They  may  also  be  proved  by 
public  documents  printed  by  order  of  the  Legislature 
or  Congress,  or  either  house  thereof; 

2.  The  proceedings  of  the  Legislature  of  this  Stat^ 
or  of  Congress,  by  the  journals  of  those  bodies  respect- 
ively, or  either  House  thereof,  or  by  published  stat- 
utes or  resolutions,  or  by  copies  certified  by  the  Clerk 
or  printed  by  their  order; 

3.  The  acts  of  the  Executive  or  the  proceedings  of 
the  Legislature  of  a  sister  State,  in  the  same  manner; 

4.  The  acts  of  the  Executive  or  the  proceedings  of 
the  Legislature  of  a  foreign  country,  by  journals  pub- 
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lisiied  by  their  authority,  or  commonly  received  in  that  Same, 
country  as  such,  or  by  a  copy  cei-tified  under  the  seal 
of  the  country  or  sovereign,  or  by  a  recognition  thereof 
in  some  public  act  of  the  Executive  of  the  United 
States; 

6.  Acts  of  a  municipal  corporation  of  this  State,  or 
of  a  Board  or  department  thereof,  by  a  copy,  certified 
by  the  legal  keeper  thereof,  or  by  a  printed  book  pub- 
lished by  the  authority  of  such  corporation; 

6.  Documents  of  any  other  class  in  this  State,  by 
the  original,  or  by  a  copy  certified  by  the  legal  keeper 
thereof; 

7.  Documents  of  any  other  class  in  a  sister  State,  by 
the  original,  or  by  a  copy  certified  by  the  legal  keeper 
thereof,  together  with  the  certificate  of  the  Secretary 
of  State,  Judge  of  the  Supreme,  Superior,  or  County 
Court,  or  Mayor  of  a  city  of*  such  State,  that  the  copy 
is  duly  certified  by  the  officer  having  the  legal  custody 
of  the  original; 

8.  Documents  of  any  other  class  in  a  foreign  country, 
by  the  original,  or  by  a  copy  certified  by  the  legal 
keeper  thereof^  with  a  certificate,  under  seal,  of  the 
country  or  sovereign,  that  the  document  is  a  valid  and 
subsisting  document  of  such  country,  and  that  the  copy 
18  duly  certified  by  the  officer  having  the  legal  custody 
of  the  original. 

1919.  A  public  record  of  a  private  writing  may  Public 
be  proved  by  the  onginal  record,  or  by  a  copy  thereof,  pn/aio 
certified  by  the  legal  keeper  of  the  record.  evidence. 

1920.  Entries  in  public  or  other  official  books  or  Entrieain 
records,  made  in  the  performance  of  his  duty  by  a  books 

■*•  ./       V         primary 

public  officer  of  this  State,  or  by  another  person  in  the  evidence, 
performance  of  a  duty  specially  enjoined  by  law,  are 
primary  evidence  of  the  facts  stated  therein. 
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Ja«tic6»g  1921.    A  transcript  from  the  record  or  docket  of  a 

judgment  * 

sta^^how  J^s^'^^®  ^f  t^®  Peace  of  a  sister  State,  of  a  judgment 
proved.  rendered  by  him,  of  the  proceedings  in  the  action 
before  the  judgment,  of  the  execution  apd  return,  if 
any,  subscribed  by  the  Justice  and  verified  in  the 
manner  prescribed  in  the  next  section,  is  admissible 
evidence  of  the  facts  stated  therein. 

Same.  1922.     (§  450.)     There   must  be  attached  to  the 

transcript  a  certificate  of  the  Justice  that  the  tran- 
script  is  in  all  respects  correct,  and  that  he  had  juris- 
diction of  the  action,  and  also  a  further  certificate  of 
the  Clerk  or  prothonotary  of  the  county  in  which  the 
Justice  resided  at  the  time  of  rendering  the  judg- 
ment, under  the  seal  of  the  county,  or  the  seal  of  the 
Court  of  Common  Pleas  or  County  Court  thereof,  cer- 
tifying that  the  person  subscribing  the  transcript  was, 
at  the  date  of  the  judgment,  a  Justice  of  the  Peace 
in  the  county,  and  that  the  signature  is  genuine.  Such 
judgment,  proceedings,  and  jurisdiction  may  also  be 
jDroved  by  the  Justice  himself,  on  the  production  of 
his  docket,  or  by  a  copy  of  the  judgment,  and  his  oral 
examination  as  a  witness. 

Contents  of       1923.     Whenever  a  copy  of  a  writing  is  certified 

other 

otticiai        for  the  purpose  of  evidence,  the  certificate  must  state 

eortincates.  ^      *  ' 

that  the  copy  has  been  compared  by  the  certifying 
oflicer  with  the  original,  and  is  ^  connect  transcript 
therefrom,  and  of  the  whole  of  such  original  or  of  a ' 
specified  part  thereof.  The  ojfficial  seal,  if  there  be 
any,  of  the  certifying  officer,  must  also  be  affixed  to 
the  certificate,  except  when  the  certificate  of  a  Clerk 
of  a  Court  is  used  in  the  same  Court  or  before  an 
officer  thereof. 

ProvWona        1924.     The  provisions  of  the  preceding  sections  of 

to  States      this  Article  applicable  to  the  public  writings  of  a 

Terntories.  gigter    State    are    equally  applicable  to    the  public 

writings  of  a  Territory  of  the  United  States. 
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1925.  A  certificate  of  purchase,. or  of  location,  of  Certificates 

of  purchase 

any  lands  in  this  State,  issued  or  made  in  pursuance  primary 

•^  '  ^  evidonco  of 

of  any  law  of  the  United  States,  or  of  this  State,  is  ownerehip. 
primary  evidence  that  the  holder  or  assignee  of  such 
certificate  is  the  owner  of  the  land  described  therein; 
but  this  evidence  may  be  overcome  by  proof  that,  at 
the  time  of  the  location,  or  time  of  filing  a  preemption 
claim  on  which  the  certificate  may  have  been  issued, 
the  land  was  in  the  adverse  possession  of  the  adverse 
party,  or  those  under  whom  he  claims,  or  that  the 
adverse  party  is  holding  the  land  for  mining  purposes. 

1926.  An  entry  made  by  an  officer,  or  Board  of  Entries 

n  /•   made  by 

officers,  or  under  the  direction  and  in  the  presence  of  officers  or 

'  ^  Boards 

either,   in   the    course   of   official  duty,   is  primary  ^J-Jo^J^. 
evidence  of  the  facts  stated  in  such  entry. 


AKTICLE  III. 

PRIVATE  WRITINGS. 

Section  1929.  Private  writings  classified. 

1930.  Seal  defined. 

1931.  Manner  of  making  it. 

1932.  Effect  of  a  seal. 

1933.  Execution  of  an  instrument'defincd. 

1934.  Compromise  of  a  debt  without  seal  good. 

1935.  Subscribing  witness  defined. 

1936.  Books,  maps,  etc.,  how  far  evidence. 

1937.  Original  writing  to  be  produced  or  accounted  for. 

1938.  When  in  possession  of  adverse  party,  notice  to  be 

given. 

1939.  Writings  called  for  and  inspected  may  be  withheld. 

1940.  Where  there  is  a  subscribing  witness,  the  proof. 

1941.  Other  witnesses  may  also  testily. 

1942.  When  evidence  of  execution  not  necessary. 

1943.  Evidence  of  handwriting. 

1944.  Allowed  by  comparison. 

1945.  Same. 

1946.  Entries  of  decedents  evidence  in  specified  casefl. 

1947.  Copies  of  entries  also  allowed. 
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Section  1948.  Private  writings  acknowledged  and  certified. 

1949,  County  Clerks  to  keep  private  papers  deposited. 

1950.  Public  records  not  to  be  carried  about. 


Private 

writings 

cla^hiilied. 


1929.     Piivate  writings  are  either: 

1.  Sealed;  or, 

2.  Unsealed. 


donned  1930.     A  Seal  is  a  particular  sign,  made  to  attest, 

in  the  most  formal  manner,  the  execution  of  an  instro- 
ment. 


Manner  of        1931.     A  public  scal  in  this  State  is  a  stamp  or 

making  iL  '  * 

impression  made  upon  wax,  wafer,  paper,  or  any  other 
substance  upon  which  a  visible  and  permanent  impres- 
sion can  be  made.  A  private  seal  may  be  in  the  same 
manner,  or  it  may  be  made  without  an  impi-ession, 
by  a  wafer  or  wax  attached  to  the  instrument,  or  by 
a  paper  attached  to  it  by  an  adhesive  substance.  A 
scroll  or  other  sign,  made  in  a  sister  State  or  foreign 
country,  and  there  recognized  as  a  seal,  must  be  so 
regarded  in  this  State. 


Effect  of 
a  seal. 


1932.  The  seal  affixed  to  a  writing  is  presumptive 
evidence  of  a  consideration.  In  other  respects  there 
is  no  difference  between  sealed  and  unsealed  w^ritings- 
A  writing  under  seal  may  therefore  be  changed  or 
altogether  discharged  by  a  writing  not  under  seal,  or 
by  an  oral  agreement  otherwise  valid. 

Execution        1933.     The  execution  of  an  instrument  is  the  sub- 

of  an 

instrument  scribiusc  and  deliverins:  it,  with  or  without  affixins:  a 

defined.  ^  o       '  o 

seal. 


Compro- 
mise of 
a  debt 
without 
seal  good. 


1934.  An  agreement,  in  writing,  without  a  seal, 
for  the  compromise  or  settlement  of  a  debt,  is  as  obli- 
gatory as  if  a  seal  were  affixed. 


Subscrib- 
ing 

defined.       writing  exccutcd  or  hears  it  acknowledged,  and  at  the 


1935.    A  subscribing  witness  is  one  who  sees  a 
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request  of  the  party  thereupon  signs  his  name  as  a 
'Witness. 

1936.  Historical  works,  books  of  science  or  art,  Books. 

maps,  etc.. 

and  published  maps  or  charts,  when  made  by  persons  bow  far 
indifferent  between  the  parties,  are  primary  evidence 
of  facts  of  general  notoriety  and  interest. 

1937.  The  oriscinal  writinij  must  be  produced  and  Oriidnai 
proved,  except  as  provided  in  Sections  1855  and  1919.  |JJ.^®uoodor 
If  it  has  been  lost,  proof  of  the  loss  must  first  be  made  ajj|o^^«<^ 
before  evidence  can  be  given  of  its  contents.     Upon 

Buch  proof  being  made,  together  with  proof  of  the  due 
execution  of  the  writing,  its  contents  may  be  proved 
by  a  copy,  or  by  a  recital  of  its  contents  in  some 
authentic  document,  or  by  the  recollection  of  a  wit- 
ness, as  provided  in  Section  1855.   . 

1938.  If  the  writing  be  in  the  custody  of  the  When  in    * 

pop-{<o9sion 

adverse  party,  he  must  first  have  reasonable  notice  to  of  adverse 

party. 

produce  it.     If  he  then  fail  to  do  so,  the  contents  of  SS^^?en. 
the  writing  may  be  "proved  as  in  case  of  its  loss.     But 
the  notice  to  produce  it  is  not  necessary  where  the 
writing  is  itself  a  notice,  or  where  it  has  been  wrong- 
fully obtained  or  withheld  by  the  adverse  party. 

1939.  Though  a  writing  called  for  by  one  party  is  Writings 
produced  by  the  other,  and  is  thereupon  inspected  by  iprand 
the  party  calling  for  it,  he  is  not  obliged  to  produce  it  ™5Jheid. 
as  evidence  in  the  case. 

1940.  If  there  be  a  subscribing  witness  to  a  writ-  where 

there  i^  a 

ing  produced  in  evidence  its  execution  must  be  proved  JH^JJj^*"' 
by  him,  if  he  is  within  r^ch  of  a  subpoena,  and  can  ^^®  ^'■^'• 
be  produced  and  can  testify.  If  there  be  more  than 
one  subscribing  witness  the  evidence  of  one  is  suffi- 
cient. If  the  subscribing  witnesses  cannot  be  pro- 
duced, the  execution  may  be  proved  by  the  party  who 
executed  it,  or  by  proof  of  his  handwriting. 
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Other.  1941.     K  the  subscribiiiff  witness  denies  or  doe* 

witnesses  ^ 

may  aiao      not  recollect  the  execution  of  the  writing,  it^  execo- 

teetify.  ^? 

tion  may  still  be  proved  by  other  evidence. 


When  1942.     Where,  however,  evidence  is   £:iven  tli: 

evidence  of  »  »  o 

execution 
not  neces- 
sary. 


the  party  against  whom  the  writing  is  otfered  has  it 
any  time  admitted  its  execution  no  other  evidence  c: 
the  execution  need  be  given,  when  the  instrument  is 
one  mentioned  in  Section  1945,  or  one  produced  from 
tlie  custody  of  the  advei*se  party,  and  has  been  acted 
VLyyon  by  him  as  genuine. 

Evidence  1943.     The  handwriting  of  a  person  may  be  j^roved 

writing,       \)y  any  one  who  believes  it  to  be  his,  and  who  has  s^tn 

him  write,  or  has  seen  writings  purporting  to  be  his, 

upon  which  he  has  acted  or  been  charged,  and  who 

has' thus  acquired  a  knowledge  of  his  handwriting. 

Allowed  by       1944.     Evidence  respecting  the  handwriting  may 

'comparison  ,  x  o  o         • 

also  be  given  by  a  comparison,  made  by  the  witness 
or  the  jury,  with  writings  admitted  or  treated  as  gena- 

ine  by  the  party  against  whom  the  evidence  is  offered. 

• 

Same.  1945.     Where  a  writing  is  more  than  thirty  years 

old,  the  comparisons  may  be  made  with  writings  par- 
porting  to  be  genuine,  and  generally  respected  and 
acted  uj^on  as  such,  by  persons  having  an  interest  in 
knowing  the  fact. 

Entries  of         1946.     The  entries  and  other  writini^s  of  a  dece- 

decedents  .  ^ 

evidence  in  dcut,  made  at  or  near  the  time  of  the  transaction,  and 

specUied  '  ' 

****"•  in  a  position  to  know  the  facts  stated  therein,  may  be 
read  as  primary  evidence  of  the  facts  stated  therein, 
in  the  following  cases: 

1.  When  the  entry  was  made  against  the  interest 
of  the  pei'son  making  it; 

2.  When  it  was  made  in  a  professional  capacity 
and  in  the  ordinary  course  of  professional  conduct; 

3.  When  it  was  made  in  the  performance  of  a  duty 
specially  enjoined  by  law. 
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1947.  When  an  entry  is  repeated  in  the  regular  Copies  of 

entries  also 

course  of  business,  one  being  copied  from  another  at  allowed. 
or  near  the  time  of  the  transaction,  all  the  entries  are 
equally  regarded  as  originals. 

1948.  Every  private  writing,  except  last  wills  and  Private 
testaments,  may  be  acknowledged  or  proved  and  cer-  JSgoS^nd 
tified  in  the  manner  provided  for  the  acknowledgment  *®*^^®^ 
or  proof  of  conveyances  of  real  property,  and  the  cer- 
tiiicate  of  such  acknowledgment  or  proof  is  primary 
evidence  of  the  execution  of  the  writing,  in  the  same 

manner  as  if  it  were  a  conveyance  of  real  property. 

? 
I 

1949.  Every  County  Recorder  must  receive  and  Connty 

.  Clerks 

file  in  his  office  any  private  writing  delivered  to  him  to  keep 
for  that  iDurpose,  and  give  a  written  receipt  therefor.  §e^tod. 
Such  writing  must  be  properly  indorsed  so  as  to  indi- 
cate \U  general  nature,  the  names  of  the  parties  thereto, 
and  the  time  of  filing,  and  must  be  deposited  and  kept 
in  such  office  separate  from  other  papers.  It  is  then 
subject  to  the  examination  of  any  person,  but  cannot 
be  withdrawn,  except  temporarily,  upon  the  written 
order  of  the  depositor  or  his  legal  representatives,  or 
on  the  order  of  a  Couil;  of  record,  for  the  purpose  of 
being  read  in  evidence  therein.  \/ 

1960.    The  record  of  a  conveyance  of  real  property,  Public 
or  other  record,  a  transcript  of  which  is  admissible  in  not  to  be 

'  ^  earned 

evidence,  must  not  be  removed  from  the  office  where  *^®"** 
it  is  kept,  except  upon  the  order  of  a  Court,  or  when 
temporarily  removed  by  the  Clerk  having  it  in  custody 
to  the  Court  of  which  he  is  Clerk,  or  to  Courts  held  in 
the  city  or  town  where  his  office  is  situated. 
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CHAPTER  IV. 


Material 
oltiecte. 


MATERIAL     OBJECTS     PRESENTED    TO    THE     SENSES,    OTBO 

THAN    WRITINGS. 

Section  1954.  Material  objects. 

1954.  Whenever  an  object,  cognizable  bv  tLe 
senses,  has  such  a  relation  to  the  fact  in  dispute  as 
to  aftbrd  reasonable  grounds  of  belief  respecting  it, 
or  to  make  an  item  in  the  sum  of  the  evidence,  soth 
object  may  be  exhibited  to  the  jury,  or  its  existence, 
situation,  and  character  may  be  proved  by  witne^^e?. 
The  admission  of  such  evidence  must  be  reorulated  Iv 
the  sound  discretion  of  the  Court. 


CHAPTER  V. 


^INDIRECT   EVIDENCE,    INFERENCES,   AND   PRESUMPTIOXS. 

Section  1957.  Indirect  evidence  classified. 

1958.  Inference  defined. 

1959.  Presumption  defined. 

1960.  When  an  inference  arises. 

1961.  Presumptions  may  be  controverted,  when. 

1962.  Specification  of  conclusive  presumptions. 

1963.  All  other  presumptions  may  be  controverted. 

1957.  Indirect  evidence  is  of  two  kinds: 

1.  Inferences;  and, 

2.  Presumptions. 

1958.  An  inference  is  a  deduction  which  the  reason 
of  the  jury  makes  from  the  facts  proved,  without  an 
express  direction  of  law  to  that  effect. 

.  Prosump-         1959.     A  presumption  is  a  deduction  which  the 

tion  ^  '^ 

detinod.       law  exprcssly  directs  to  be  made  from  particular  facts. 


Indirect 
evidence 
classified. 


Inference 
dolined. 


When  an 
inference 
arises. 


1960.    An  inference  must  be  founded : 
1.  On  a  fact  legally  proved;  and, 
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2.  On  such  a  deduction  from  that  fact  as  is  war-  Same, 
ranted  by  a  consideration  of  the  usual  pi'opcnsities  or 
passions  of  men,  the  particular  propensities  or  pas- 
sions of  the  person  whose  act  is  in  question,  the  coui^e 
of  business,  or  the  course  of  nature. 

1961.  A  presumption  (unless  declared  by  law  to  Prosump- 
be  conclusive)  may  be  controverted  by  other  evidence,  becontro- 

'  *>  *'  '    verted, 

direct  or  indirect;  but  unless  so  controverted  the  jury  ''^®'*- 
are  bound  to  find  according  to  the  presumption. 

1962.  The  following  presumptions,  and  no  others,  Spednca- 
are  deemed  conclusive:  conciu.*ivo 

prosump- 

1.  A  malicious  and   guilty  intent,  from  the  delib-  ^^^^* 
crate  commission  of  an  unlawful  act,  for  the  purpose  of 
injuring  another; 

2.  The  truth  of  the  facts  recited,  from  the  recital  in 
a  written  instrument  between  the  ^parties  thereto,  or 
their  successors  in  interest  by  a  subsequent  title;  but 
this  rule  does  not  apply  to  the  recital  of  a  considera- 
tion; 

3.  Whenever  a  party  has,  by  his  own  declaration, 
act,  or  omission,  intentionally  and  delibenitely  led 
another  to  believe  a  particular  thing  true,  and  to  act 
upon  such  belief,  he  cannot,  in  any  litigation  arising 
out  of  such  declaration,  act,  or  omission,  be  permitted 
to  falsify  it; 

4.  A  tenant  is  not  permitted  to  deny  the  title  of  his 
landlord  at  the  time  of  the  commencement  of  the 
relation; 

5.  The  issue  of  a  wife  cohabiting  with  her  husband, 
who  is  not  impotent,  is  indisputably  presumed  to  be 
legitimate; 

6.  The  judgment  or  order  of  a  Court,  when  declared 
by  this  Code  to  be  conclusive;  but  such  judgment  or 
order  must  be  alleged  in  the  pleadings  if  there  be  an 
opportunity  to  do  so;  if  there  be  no  such  opportunity, 
the  judgment  or  order  may  be  used  as  evidence; 


verted. 
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7.  Any   other  presumption  which,   by   statute,  is 
expressly  made  conclusive. 

Another         1963.    All  Other  presumptions  are  satisfactory,  if 

pre<«ump-  ■*■  *•  ^ 

be  coSrJ.  ^"contradictcd.  They  are  denominated  disputable  pre- 
sumptions, and  may  be  controvei'ted  by  other  evidence. 
The  following  are  of  that  kind : 

1.  That  a  person  is  innocent  of  crime  or  WTX>ng; 

2.  That  an  unlawful  act  was  done  with  an  unlawful 
intent; 

8.  That  a  person  intends  the  ordinary  consequence 
of  his  voluntary  act; 

4.  That  a  person  takes  ordinary  care  of  his  own 
concerns; 

5.  That  evidence  willfully  suppressed  would  be  ad- 
verse if  produced; 

6.  That  higher  evidence  would  be  adverse  from 
inferior  being  produced; 

7.  That  money  paid  by  one  to  another  was  due  to 
the  latter; 

8.  That  a  thing  delivered  by  one  to  another  belonged 
to  the  latter; 

9.  That  an  obligation  delivered  up  to  the  debtor  has 
been  paid; 

10.  That  former  rent  or  installments  have  been  paid 
when  a  receipt  for  later  is  produced; 

11.  That  things  which  a  person  possesses  are  owned 
by  him; 

12.  Tliat  a  person  is  the  owner  of  property  from 
exercising  acts  of  ownership  over  it,  or  fi'om  common 
reputation  of  his  ownership; 

IS.  That  a  person  in  possession  of  an  order  on  liim- 
self  for  the  payment  of  money,  or  the  delivery  of  a 
thing,  has  paid  the  money  or  delivered  the  thing 
accordingly; 

14.  That  a  person  acting  in  a  public  office  was  regu- 
larly appointed  to  it; 
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15.  That  official  duty  has  been  regularly  performed;  Bame. 

16.  That  a  Court  or  Judge,  acting  as  such,  whether 
in  this  State  or  any  other  State  or  country,  was  acting 
in  the  lawful  exercise  of  his  jurisdiction; 

17.  That  a  judicial  record,  when  not  conclusive,  does 
still  correctly  determine  or  set  forth  the  rights  of  the 
parties; 

18.  That  all  matters  within  an  issue  were  Jaid  before 
the  jury  and  passed  upon  by  them;  and  in  like  man- 
ner, that  all  matters  within  a  submission  to  arbitration 
were  laid  before  the  arbitrators  and  passed  upon  by 
them; 

19.  That  private  transactions  have  been  feir  and 
regular; 

20.  That  the  ordinary  course  of  business  has  been     . 
followed; 

21.  That  a  promissory  note  or  bill  of  exchange  was 
given  or  indorsed  for  a  sufficient  consideration; 

22.  That  an  indorsement  of  a  negotiable  promissory 
note  or  bill  of  exchange  was  made  at  the  time  and 
place  of  making  the  note  or  bill; 

23.  That  a  writing  is  truly  dated; 

24.  That  a  letter  duly  directed  and  mailed  was  re- 
ceived in  the  regular  courae  of  the  mail; 

25.  Identity  of  person  from  identity  of  name; 

26.  That  a  person  not  heard  from  in  seven  years  is 
dead; 

27.  That  acquiescence  followed  from  a  belief  that 
the  thing  acquiesced  in  was  conformable  to  the  right 
oi"  feet; 

28.  That  things  have  happened  according  to  the 
ordinary  •  course  of  nature  and  the  ordinary  habits  of 
life; 

29.  That  persons  acting  as  copartners  have  entered 
into  a  contract  of  copartnership; 

30.  That  a  man  and  woman  deporting  themselves 

65* 
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Same.         as  husband  and  wife-  have  entered  into  a  lawful  con- 
tract of  marriage; 

81.  That  a  child  bom  in  lawful  wedlock,  there  being 
no  divorce  fi^om  bed  and  board,  is  legitimate; 

32.  That  a  thing  once  proved  to  exist  continues  as 
long  as  is  usual  with  things  of  that  nature; 

33.  That  the  law  has  been  obeyed; 

34.  Thsii  a  document  or  writing  more  than  thirty 
years  old  is  genuine,  when  the  same  has  been  since 
generally  acted  upon  as  genuine,  by  persons  having 
an  interest  in  the  question,  and  its  custody  ha^  been 
satisfactorily  explained; 

35.  That  a  printed  and  published  book,  purporting 
to  be  printed  or  published  by  public  authority,  was  so 
printed  or  published; 

36.  That  a  printed  and  published  book,  purporting 
to  contain  reports  of  cases  adjudged  in  the  tribunals 
of  the  State  or  country  where  the  book  is  published, 
contains  correct  reports  of  such  cases; 

37.  That  a  trustee  or  other  person,  whose  duty  it 
was  to  convey  real  property  to  a  particular  person,  has 
actually  conveyed  to  him,  when  such  presumption  is 
necessary  to  perfect  the  title  of  such  person  or  his 
successor  in  interest; 

38.  The  uninterrupted  use  by  the  public  of  land 
for  a  burial  ground,  for  five  years,  with  the  consent  of 
the  owner,  and  without  a  reservatton  of  his  rights,  is 
presumptive  evidence  of  his  intention  to  dedicate  it 
to  the  pubUc  for  that  purpose;  -       -^  ^    .    -     * 

39.  That  there  was  a  good  and  sufficient  considera- 
tion for  a  written  coutract; 

40.  When  two  persons  perish  in  the  same  calamity, 
such  as  a  wreck,  a  battle,  or  a  conflagration,  and  it  is 
not  shown  who  died  first,  and  there  are  no  particular 
circumstances  from  which  it  can  be  inferred,  survivor- 
ship is  presumed  from  the  probabilities  resulting  from 

1 


V 

< 
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the  strength,  age,  and  sex,  according  to  the  following  Same, 
rules: 

First — If  both  of  those  who  have  perished  weye 
under  the  age  of  fifteen  years,  the  older  is  presumed 
to  have  survived; 

Second — K  both  were  above  the  age  of  sixty,  the 
younger  is  presumed  to  have  survived; 

Third — If  one  be  under  fifteen  and  the  other  above 
sixty,  the  former  is  presumed  to  have  survived; 

Fourth — If  both  be  over  fifteen  and  under  sixty, 
and  the  sexes  be  difierent,  the  male  is  presumed  to 
tave  survived;  if  the  sexes  be  the  same,  then  the 
older; 

Fifth — K  one  be  under  fifteen,  or  over  sixty,  and 
the  other  between  those  ages,  the  latter  is  presumed 
to  have  survived. 


CHAPTER  VI. 

INDISPBNSABLB  EVIDENOE. 


Section  1967.  Indispensable  evidence,  what. 

1968.  To  prove  peijury  and  treason,  more  than  one  witness 

required. 

1969.  Will  to  be  in  writing. 

1970.  How  revoked. 

1971.  Transfer  of  real  property  to  be  in  writing. 
1972.. Last  section  not  to  extend  to  certain  cases. 
1978.  Agreement  not  in  writing,  when  invalid. 
1974.  Representation  of  credit  by  writing. 

1967.  The  law  makes  certain  evidence  necessary  rndu- 
to  the  validity  of  particular  acts,  or  the  proof  of  par-^  evfdoiet 
ticular  facts. 

1968.  Peijury  and  treason  must  be  proved  by  tes-  Toprore 
timony  of  more  than  one  witness.    Treason  by  the  Kd™^ 

treason, 

testimony  of  two  witnesses  to  the  same  overt  act;  and  ^^'^^^JJj 
perjury  by  the  testimony  of  two  witnesses,  or  one  wit-  '^I'^i^f^d* 
ness  and  corroborating  circumstances. 
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Will  to  bo 
in  writing. 


How 
roTokod. 


Transfer 
of  real 
property 
to  be  in 
writing. 


Last 

section  not 
to  extend 
to  certain 
cases. 


1969.  A  last  will  and  testament,  except  when 
made  by  a  soldier  in  actual  military  service,  or  by  a 
mariner  at  sea,  is  invalid,  unless  it  be  in  writing  and 
executed  with  such  formalities  as  are  required  by  law. 
Evidence,  therefore,  of  such  will  cannot  be  received 
without  the  written  instrument  itself,  or  secondary 
evidence  of  its  contents  in  the  cases  prescribed  by 
law. 

1970.  A  written  will  cannot  be  revoked  or  altered 
otherwise  than  by  another  written  will  or  another  writ- 
ing of  the  testator,  declaring  such  revocation  or  Alter- 
ation, and  executed  with  the  same  formaUties  required 
by  law  for  the  will  itself;  or  unless  the  will  be  burned, 
torn,  canceled,  obliterated,  or  destroyed,  with  the  in- 
tent and  for  the  purpose  of  revoking  the  same,  by  the 
testator  himself,  or  by  another  person  in  his  presence, 
by  his  direction  and  consent;  and  when  so  done  by 
another  person,  the  direction  and  consent  of  the  testa^ 
tor  and  the  feet  of  such  injury  or  destruction  must  be 
proved  by  at  least  two  witnesses. 

1971.  No  estate  or  interest  in  real  property,  other 
than  for  leases  for  a  term  not  exceeding  one  year,  nor 
any  trust  or  power  over  or  concerning  it^  or  in  any 
manner  relating  thereto,  can  be  created,  granted, 
assigned,  surrendered,  or  declared,  otherwise  than  by 
operation  of  law,  or  a  conveyance  or  other  instrument 
in  writing,  subscribed  by  the  party  creating,  granting^ 
assigning,  surrendering,  or  declaring  the  same,  or  by 
his  lawful  agent  thereunto  authorized  by  writing. 

1 972.  The  preceding  section  must  not  be  construed 
to  affect  the  power  of  a  testator  in  the  disposition  of 
his  real  property  by  a  last  will  and  testament,  nor  to 
prevent  any  trust  from  arising  or  being  extinguished 
by  implication  or  operation  of  law,  nor  to  abridge  the 
power  of  any  Court  to  compel  the  specific  perfonnance 
of  an  agreement,  in  case  of  part  performance  tbereot. 
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1973.    In  the  followinff  cases  the  agreement  is  in-  Asfrpement 
valid,  unless  the  same  or  some  note  or  memoranduifi  JJ^^* 
thereof  be  in  writing  and  subscribed  by  the  party  ^"^^^^ 
charged,  or  by  his  agent.    Evidence,  therefore,  of  the 
agreement  cannot  be  received  without  the  writing  or 
secondary  evidence  of  its  contents: 

1.  An.  agreemen  that  by  its  terms  is  not  to  be  per- 
formed within  a  year  from  the  making  thereof; 

2.  A  special  promise  to  answer  for  the  debt,  default, 
or  miscarriage  of  another,  except  in  the  cases  provided 
for  in, Section  2794  of  The  Civil  Code; 

3.  An  agreement  made  upon  consideration  of  mar- 
riage, other  than  a  mutual  promise  to  marry; 

4.  An  agreement  for  the  sale  of  goods,  chattels,  or 
things  in  action,  at  a  price  not  less  than  two  hundred 
dollars,  unless  the  buyer  accept  and  receive  part  of  such 
goods  and  chattels,  or  the  evidences,  or  some  of  them, 
of  such  things  in  action,  or  pay  at  the  time  some  part 
of  the  purchase  money;  but  when  a  sale  is  made  by 
auction,  an  entry  by  the  auctioneer  in  his  sale  book,  at 
the  time  of  the  sale,  of  the  kind  of  property  sold,  the 
terms  of  sale,  the  price  and  the  names  of  the  purchaser 
and  person  on  whose  account  the  sale  is  made,  is  a  suffi- 
cient memorandum; 

5.  An  agreement  for  the  leasing  for  a  longer  period 
than  one  year,  or  for  the  sale  of  real  property  or  of  an 
interest  therein;  and  such  agreement,  if  made  by  an 
agent  of  the  party  sought  to  be  charged,  is  invalid, 
unless  the  authority  of  the  agent  be  in  writing,  sub- 
scribed by  the  party  sought  to  be  charged. 

1974.    No  evidence  is  admissible  to  charge  a  per-  Repreeen- 

°  ^         tation  of 

son  upon  a  representation  as  to  the  credit  of  a  third  c^^^dit  by 
person,  unless  such  representation,  or  some  memoran- 
dum thereof,  be  in  writing,  and  either  subscribed  by 
or  in  the  handwriting  of  the  party  to  be  charged. 
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CHAPTER  Vn. 

CONCLUSIVE    OB    UNANSWEBABLE   EVIDENCE. 
Section  1978.  GoncluBiye  or  unanswerable  evidence. 

ConeiQBire       1978.    No  evidence  is  by  law  made  conclusive  or 

or  unan-  ** 

^S^     unanswerable,  unless  so  declared  by  this  Cod^. 


TITLE   III. 

OP  THE  PEODUCTION  OF  EVIDENCE. 

Chaptbb    I.  By  whom  to  be  produced. 
n.  Means  of  production. 
m.  Manner  of  production. 


CHAPTER  I. 


EridoDCO 
to  be 
prodoeod 
by  whom. 


Writixur 
altered, 
who  to 
explain. 


BT  WHOM  TO  BE  PBODUCED. 

Skctiok  1961.  Evidence  to  be  produced  by  whom. 
1982.  Writing  altered,  who  to  explain. 

1981.  The  party  holding  the  affirmative  of  the 
issue  must  produce  the  evidence  to  prove  it;  there- 
fore, the  burden  of  proof  lies  on  the  party  who  would 
be  defeated  if  no  evidence  were  given  on  either  side. 

1982.  The  party  producing  a  writing  as  genuine 
which  has  been  altered,  or  appears  to  have  been 
altered,  after  its  execution,  in  a  part  material  to  the 
question  in  dispute,  must  account  for  the  appearance 
or  alteration.  He  may  show  that  the  alteration  was 
made  by  another,  without  his  concurrence,  or  was 
made  with  the  consent  of  the  parties  affected  by  it, 
or  otherwise  properly  or  innocently  made,  or  that  the 
alteration  did  not  change  the  meaning  or  language  of 
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the  instrument.    If  he  do  that,  he  may  give  the  writ- 
ing in  evidence,  but  not  otherwise. 


CHAPTER  n. 

MEANS  OF   PRODUCTION. 


SSCTION  1965.  Subpoena  for  witness  defined. 

1986.  Subpoena,  how  issued. 

1987.  Subpoena,  how  served. 

1988.  How,  if  witness  be  concealed. 

1989.  When  a  witness  is  compelled  to  attend. 

1990.  Person  present  compelled  to  testify. 

1991.  Disobedience,  how  punished. 

1992.  Forfeiture  therefor. 

1993.  Warrant  may  issue  to  bring  witness,  when. 

1994.  Contents  of  warrant. 

1995.  If  witness  be  a  prisoner,  how  brought. 

1996.  On  whose  motion. 

1997.  How  examined. 

1985.  The  process  by  which  the  attendance  of  a  sabpoena 
witness  is  required  is  a  subpoena.    It  is  a  writ  or  order  defined, 
directed  to  a  person  and  requiring  his  attendance  at  a 
particular  time  and  place  to  testify  as  a  witness.    It 

may  also  require  him  to  bring  with  him  any  books, 
documents,  or  other  things  under  his  control  which  he 
is  bound  by  law  to  produce  in  evidence. 

1986.  (§408.)     The  subpoena  is  issued  as  follows:  sabixsna, 

1.  To  require  attendance  before  a  Court,  or  at  the 
trial  of  an  issue  therein,  it  is  issued  under  the  seal  of 
the  Court  before  which  the  attendance  is  required,  or 
in  which  the  issue  is  pending; 

2.  To  require  attendance  out  of  the  Court;  before  a 
Judge,  Justice,  or  other  officer  authorized  to  adminis- 
ter oaths  or  take  testimony  in  any  matter  under 
the  laws  of  this  State,  it  is  issued  by  the  Judge,  Jus- 
tice, or  any  other  officer  before  whom  the  attendance 
is  required; 


520 

8«ne. 


Sabpoena, 
howserred. 


How,  if 

witnotsbe 

oonoaaled. 


When  a 
witnees  is 
oompelled 
to  attend. 


CJoDB  OP  Civil  Procedttrb. 

3.  To  reqaire  attendance  before  a  Commissioner 
appointed  to  take  testimony  by  a  Court  of  a  foreign 
comitry,  or  of  the  United  States,  or  of  any  other  State 
in  the  United  States,  or  of  any  other  district  of  county 
within  this  State,  or  before  any  officer  or  officers  em- 
powered by  the  laws  of  the  United  States  to  take  tes- 
timony, it  may  be  issued  by  any  Judge  or  Justice  of 
the  Peace  in  places  within  their  respective  jurisdic- 
tion, with  like  power  to  enforce  attendance;  and,  upon 
certificate  of  contumacy  to  said  Court,  to  punish  con- 
tempt of  their  process,  as  such  Judge  or  Justice  could 
exercise  if  the  subpcena  directed  the  attendance  of 
the  witness  before  their  Courts  in  a  matter  pending 
therein. 

1987.  (§  404.)  The  service  of  a  subpoena  is  made 
by  showing  the  original  and  delivering  a  copy,  or  a 
ticket  containing  its  substance,  to  the  witness  person- 
ally, giving  or  offering  to  him  at  the  same  time,  if 
demanded  by  him,  the  fees  to  which  he  is  entitled  for 
travel  to  and  from  the  place  designated,  and  one  day's 
attendance  there.  The  service  must  be  made  so  as  to 
allow  the  witness  a  reasonable  time  for  preparation 
and  travel  to  the  place  of  attendance.  Such  service 
may  be  made  by  any  person. 

1988.  (§  405.)  IS  a  witness  is  concealed  in  a 
building  or  vessel,  so  as  to  prevent  the  service  of  a 
subpoena  upon  him,  any  Court  or  Judge,  or  any  officer 
issuing  the  subpoena,  may,  upon  proof  by  affidavit  of 
the  concealment,  and  of  the  materiality  of  the  witness, 
make  an  order  that  the  Sheriff  of  the  county  serve  the 
subpoena;  and  the  Sheriff  must  serve  it  accordingly, 
and  for  that  purpose  may  break  into  the  building  or 
vessel  where  the  witness  is  concealed. 

1989.  (§  402.)    A  witness  is  not  obliged  to  attend 
as  a  witness  before  any  Court,  Judge,  Justice,  or  any 
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other  officer,  out  of  the  county  in  which  he  resides, 
unless  the  distance  be  less  than  thirty  miles  from  his 
place  of  residence  to  the  place  of  trial. 

1990.  (§  406.)     A   person  present  in   Court,   or  ^^^^ 
before  a  judicial  officer,  may  be  required  to  testify  in  ^te^Jlfyf 
the  same  manner  as  if  he  were  in  attendance  upon  a 
subpoena  issued  by  such  Court  or  officer. 

1991.  (§  409.)     Disobedience  to  a  subpoena,  or  a  Disobo- 

ft       t  t  •  dionoe.how 

refusal  to  be  sworn,  or  to  answer  as  a  witness,  or  to  punished, 
sub^ribe  an  affidavit  or  deposition  when  required, 
may  be  punished  as  a  contempt  by  the  Court  or  offi- 
cer issuing  the  subpceua  or  requiring  the  witness  to  be 
sworn;  and  if  the  witness  be  a  party,  his  complaint  or 
answer  may  be  stiicken  out. 

1992.  (§  410.)  A  witness  disobeying  a  subpoena  ForfoUuro 
also  forfeits  to  the  party  aggrieved  the  sum  of  one 
hundred  dollars,  and  all  damages  which  he  may  sus- 
tain by  the  failure  of  the  witness  to  attend,  which 
forfeiture  and  damages  may  be  recovered  in  a  civil 
action. 

1993.  (§  411.)     In  case  of  &ilure  of  a  witness  to  Warrant 

T      1       /^  /*»••!  may  issue 

attend,  the  Court  or  officer  issuing  the  subpoena,  upon  to. bring 
proof  of  the  service  thereof,  and  of  the  failure  of  the  ^*»«°- 
witness,  may  issue  a  warrant  to  the  Sheriff  of  the 
county  to  arrest  the  witness  and  bring  him  before  the 
Court  or  officer  where  his  attendance  was  required. 

1994.  Every  warrant  of  commitment,  issued  by  a  Contenta  of 

y^  /T»  1  '     ^1  •  o      warrant 

Court  or  officer  pursuant  to  this  Chapter,  must  specify 
therein,  particularly,  the  cause  of  the  commitment,  and 
if  it  be  for  refusing  to  answer  a  question,  such  question 
must  be  stated  in  the  warrant.  And  every  warrant  to 
arrest  or  commit  a  witness,  pursuant  to  this  Chapter, 
must  be  directed  to  the  Sheriff  of  the  county  where 
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the  witness  maj  be,  and  must  be  executed  by  him  in 
the  same  manner  as  process  issued  by  the  District 
Cotfft. 

1995.  (§  412.)  If  the  witness  be  a  prisoner,  con- 
fined in  a  jail  or  prison  within  this  State,  an  order  for 
his  examination  in  the  prison  upon  deposition,  or  for 
his  temporary  removal  and  production  before  a  Court 
or  officer  for  the  purpose  of  being  orally  examined, 
may  be  made  as  follows: 

1.  By  the  Court  itseli  in  which  the  action  or  special 
proceeding  is  pending,  unless  it  be  a  Justice's  Court; 

2.  By  a  Justice  of  the  Supreme  Court,  Judge  of  the 
District  Court,  or  County  Judge  of  the  county  where 
the  action  or  proceeding  is  pending,  if  pending  befcnre 
a  Justice's  Court  or  before  a  Judge  or  other  person  out 
of  Court. 

1996.  (§  418.)  Such  order  can  only  be  made  on 
the  motion  of  a  party,  upon  affidavit  showing  the  na- 
ture of  the  action  or  proceeding,  the  testimony  expected 
from  the  witness,  and  its  materiality. 

1997.  (§  414.)  If  the  witness  be  imprisoned  in 
the  county  where  the  action  or  proceeding  is  pending, 
his  production  may  be  required.  In  all  other  cases 
his  examination,  when  allowed,  must  be  taken  upon 
deposition. 


CHAPTER  in. 


MAKNER  OF   PRODUCTION. 

Abticlk    I.  Mode  of  taking  the  testimony  of  witnesses. 
II.  Affidavits. 

III.  Depositions. 

IV.  Manner  of  taking  depositions  out  of  the  State. 
V.  Manner  of  taking  depositions  in  the  State. 

VI.  General  rules  of  examination. 
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AETIOLB  I. 

MODS  OT  TAKING  THS  TESTIMONY  07  WITNS88EB. 

Section  2002.  Testimony,  in  what  mode  taken. 
2008.  Affidavit  defined. 
aOM.  Adapoiitioiidafined. 

2005.  Oral  examination  defined. 

2006.  Deposition,  how  taken. 

2002.    The  testimony  of  witnesses,  is  taken   in  Testimony, 

in  what 
three  modes:  mode  taken 

1.  By  affidavit; 

2.  By  deposition; 

8.  By  oral  examination.-  » 

2003*.    An  ftffidavit  is  a  written  declaration  under  Afitdawt 

defined. 

oath,  made  without  notice  to  the  adverse  party. 

2004.  A  deposition  is  a  written  declaration  under  a  deposi- , 

tion  defined 

oath,  made  upon  notice  to  the  adverse  party  for  the 
purpose  of  enabling  him  to  attend  and  cross-examine. 

2005.  An  oral  examination  is  an  examination  in  Orai  exam- 

ination 

presence  of  the  jury  or  tribunal  which  is  to  decide  defined, 
the  fitct  or  act  upon  it,  the  testimony  being  heard  by 
the  jury  or  tribunal  from  the  lips  of  the  witness. 

2006.  Depositions  must  be  taken  in  the  form  of  pepodtion 

^  how  taken* 

question  and  answer,  and  the  words  of  the  witness 
must  be  written  down,  unless  the  parties  agree  to  a 
different  mode. 


AKTICLB  II. 

ATFIDAYIT8. 

Section  2009.  Affidavits  and  depositions,  how  taken. 

2010.  Evidence  of  publication,  what. 

2011.  Where  filed. 

2012.  Affidavits  to  be  used  in  this  State,  befi^re  whom  may 

bo  taken  in  this  State. 
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Section  2013.  If  made  in  another  State  of  the  United  States,  belbre 

whom  taken. 

2014.  If  made  in  a  foreign  country,  before  whom  taken. 

2015.  Certificate  of  the  Clerk,  if  taken  before  a  Judge  of  a 

Court  out  of  this  State. 

• 

aiS^lepMi-  2009.  An  affidavit  may  be  used  to  verify  a  plead- 
taki.^^'^  ing  or  a  paper  in  a  special  proceeding,  to  prove  the 
service  of  a  snmmons,  notice,  or  other  paper  in  an 
action  or  special  proceeding,  to  obtain  a  provisional 
remedy,  the  examination  of  a  witness,  or  a  stay  of 
proceedings,  or  upon  a  motion,  and  in  any  other  case 
expressly  permitted  by  some  other  provision  of  this 
Code. 

Evidence  of  2010.  Evidcnco  of  the  publication  of  a  document 
tion,  what  Qt  notico  required  by  law,  or  by  an  order  of  a  Court 
or  Judge,  to  be  published  in  a  newspaper,  may  be 
given  by  the  affidavit  of  the  printer  of  the  newspaper, 
or  his  foreman  or  principal  clerk,  annexed  to  a  copy  of 
the  document  or  notice,  specifying  the  times  when, 
and  the  paper  in  which,  the  publication  was  made. 

Where  2011.    If  such  affidavit  be  made  in  an  action  or 

special  proceeding  pending  in  a  Court,  it  may  be  filed 
with  the  Court  or  a  Clerk  thereof.  If  not  so  made,  it 
may  be  filed  with  the  Clerk  of  the  county  where  the- 
newspaper  is  printed.  In  either  case  the  original  affi- 
davit, or  a  copy  thereof,  certified  by  the  Court  or  Clerk 
having  it  in  custody,  is  primary  evidence  of  the  fiicts 
stated  therein. 

Affidavits  2012.  (§  424.)  An  affidavit  to  be  used  before  any 
in  this         Court,  Judffe,  or  officer  of  this  State,  maybe  taken 

State,  '  %.  \  ^  J 

whom  a  ^®f^^®  ^^7  Judgc  Or  Clcrk  of  any  Court,  or  any  Jus- 
&i?ti?  tice  of  the  Peace  or  Notary  PubUc  in  this  State. 

If  made  in       2013.    (§  425.)    An  affidavit  take.n  in  another  State 

anoth<)r 

statoofthe  of  the  United  States,  to  be  used  in  this  State,  must  be 
bSiro  taken  before  a  Commissioner  appointed  by  the  Gov- 
teken.         cmor  of  this  State  to  take  affidavits  and  depositions  in 
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8uch  other  State,  or  before  any  Judge  of  a  Court  of 
record  having  a  seal. 

2014.  (§426.)     An  affidavit  taken  in  a  foreiscn  if  made  in 

^^  y  6       a  foreign 

country,  to  be  used  in  this  State,  must  be  taken  before  gjjg','^' 
an  Embassador,  Minister,  Consul,  or  Vice  Consul  of  JJ^^en. 
the  United  States,  or  before  any  Judge  of  a  Court  of 
record  having  a  seal,  in  such  foreign  countiy. 

2015.  (§  427.)     When  an  affidavit  is  taken  before  Certifloato 

^  '^  of  the 

a  Judge  or  a  Court  in  another  State,  or  in  a  foreign  ci^k.  if 
country,  the  genuineness  of  the  signature  of  the  Judge,  jSd^gJ  Jf  a 
the  existence   of  the  Court,  and  the  fact  that  such  thSsSte.**^ 
Judge  is  a  member  thereof,  must  be  certified  by  the 
Clerk  of  the  Court,  under  the  seal  thereof. 


ARTICLE  III. 

DEPOSITIONS. 

Sectioi?  2019.  Depositions,  when  used. 

2020.  Testimony  of  a  witness  out  of  the  State,  when  taken. 

2021.  In  the  State,  when  taken. 

2019.  In  all  cases  other  than  those  mentioned  in  Deposi- 
Section  2009,  where  a  written  declaration  under  oath  x^^SL  ^ 
is  used,  it  must  be  a  deposition  as  prescribed  by  this 
Code. 

2020.  (§  432.)     The  testimony  of  a  witness  out  of  Testimony 
the  State  may  be  taken  by  deposition,  in  an  action,  out  of  the 
at  any  time  after  the  service  of  the  summons  or  the  JJ^®°^ 
appearance  of  the  defendant;  and,  in  a  special  pro- 
ceeding, at  any  time  after  a  question  of  fiict  has  arisen 
therein. 

2021.  (§  428.)  The  testimony  of  a  witness  in  this  in  the 
State  may  be  taken  by  deposition,  in  an  action,  at  any  when' 
time  after  the  service  of  the  summons  or  the  appear- 
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Same.  ance  of  the  defendant;  and,  in  a  special  proceeding, 
after  a  question  of  &ct  has  arisen  therein,  in  the  fol- 
lowing cases: 

1.  When  the  witness  is  a  party  to  the  action  or 
proceeding,  or  a  person  for  whose  immediate  benefit 
the  action  or  proceeding  is  prosecuted  or  defended; 

2.  When  the  witness  resides  out  of  the  county  in 
which,  his  testimony  is  to  be  used; 

3.  When  the  witness  is  about  to  leave  the  county 
where  the  action  is  to  be  tried,  and  will  probably  con- 
tinue absent  when  the  testimony  is  required; 

4.  When  the  witness,  otherwise  liable  to  attend  the 
trial,  is  nevertheless  too  infirm  to  attend; 

5.  When  the  testimony  is  required  upon  a  motion, 
or  in  any  other  case  where  the  oral  examination  of  the 
witness  is  not  required. 


ARTICLE  IV. 

MAKNER  OF  TAKING  DSPOSITIONS  OUT  OF  THV  STATE. 

Section  2024.  Testimony  of  witness  out  of  State  taken  upon  com- 
mission issued  under  seal,  upon  notice.  To  whom 
to  issue. 

2025.  Proper  interrogatories  may  be  prepared,  or  may  be 

waived  by  the  parties. 

2026.  Authorities  and  duties  of  Commissioner. 

2027.  Trial,  when  postponed  for  reason  of  non-return  of  com- 

mission. 

2028.  Deposition,  by  whom  used. 

Tofltimony        2024.     (§  433.)     The  deposition  of  a  witness  out  of 

of  witness 

put  of  State  this  State  may  be  taken  upon  commission,  issued  from 

taken  u^n  •/  x  7 

i^lSd^^^  the  Court,  under  the  seal  of  the  Court,  upon  an  order 
under  seal,    ^j.  ^j^^  Judge  Or  Court,  or  County  Judge,  on  the  appli- 
cation of  either  party,  upon  five  days  previous  notice 
To  whom     to  the  other.    It  must  be  issued  to  a  person  agreed 

to  issue. 

upon  by  the  parties,  or,  if  they  do  not  agree,  to  any 
Judge  or  Justice  of  the  Peace,  or  Commissioner,  se- 
lected by  the  officer  issuing  it. 
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2025.  (§  434.)     Suet  proper  interrogatories,  direct  Proper 
and  cross,  as  the  respective  parties  may  prepare  to  be  t^nes 
settled,  if  the  parties  disagree  as  to  their  form,  by  the  S"£55?bi 
Judge  or  officer  granting  the  order  for  the  commis-  tKpaJuei. 
sion,  at  a  day  fixed  in  the  order,  may  be  annexed  to 

the  Commission;  or,  when  the  parties  agree  to  that 
mode,  the  examination  may  be  without  written  inter- 
rogatories. 

2026.  (§  435.)     The  Commission  must  authorize  Aothoritioa 

aod  dutios 

the  Commissioner  to  administer  an  oath  to  the  witness,  of  Commis- 


siooer. 


and  to  take  his  deposition  in  answer  to  the  interrog- 
atories, or,  when  the  examination  is  to  be  without 
interrogatories,  in  respect  to  the  question  in  dispute, 
and  to  certify  the  deposition  to  the  Court,  in  a  sealed 
envelop,  directed  to  the  Clerk  or  other  person  desig- 
nated or  agreed  upon,  and  forwarded  to  him  by  mail 
or  other  usual  channel  of  conveyance. 

2027.  (§  436.)     A  trial  or  other  proceeding  must  Trial, when 
not  be  postponed  by  reason  of  a  commission  not  forreaaon 
returned,  except  upon  evidence,   satisfactory  to  the  JSmmiiL 
Court,  that  the  testimony  of  the  witness  is  necessary, 

and  that  proper  diligence  has  been  used  to  ol)tain  it. 

2028.  The  deposition  mentioned  in  this  Article  popofition, 

*  ,  by  whom 

may  be  used  by  either  party  on  the  trial  or  other  pro-  ^^^ 
ceeding,  against  any  other  party  giving  or  receiving 
the  notice,  subject  to  all  just  exceptions. 


ARTICLE  V.  I 

MAKNEB  07  TAKIKQ  DEPOSITIONS  IN  THIS  STATE. 

Section  2031.  Depositions  may  be  taken  before  a  Judge,  etc.,  upon 

notice  to  the  adverse  party. 

2032.  Manner  of  taking  depositions.    May  be  used  by  either 

party  on  the  trial. 

2033.  When  deposition  excluded. 

2034.  A  deposition  once  taken  may  be  read  at  any  time. 
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Section  2035.  Deposition  in  this  Stato  to  be  used  in  other  States. 

2036.  How  to  procure  witness  upon  commission. 

2037.  How,  if  no  commission. 

2038.  Deposition,  h<^w  taken. 

Deposiaons      2031.     (§  429.)     Either  party  may  have  the  deposi- 

may  be  ^  '  x        y  f 

i*!'®^         tion  taken  of  a  witness  in  this  State,  in  either  of  the 

before  a  ' 

up^noUee  cases  mentioned  in  Section  2021,  before  a  Judge  or 
a^Lvorse  officer  authorized  to  administer  oaths,  on  serving  upon 
the  adverse  party  previous  notice  of  the  time  and 
place  of  examination,  together  with  a  copy  of  an  affi- 
davit, showing  that  the  case  is  within  that  section. 
Such  notice  must  be  at  least  five  days,  adding  also  one 
day  for  every  twenty-five  miles  of  the  distance  of  the 
place  of  examination  from  the  residence  of  the  person 
to  whom  the  notice  is  given,  unless,  for  a  cause  shown, 
a  Judge,  by  order,  prescribe  a  shorter  time.  When  a 
shorter  time  is  prescribed,  a  copy  of  the  order  must 
be  served  with  the  notice. 

Manner*  2032.     (§  430.)     Either  party  may  attend  the  ex- 

depositions  ami  nation  and  put  such  questions,  direct  and  cross,  as 
may  be  proper.  The  deposition,  when  completed, 
must  be  carefully  read  to  the  witness  and  corrected  by 
him  in  any  particular,  if  desired;  it  must  then  be  sub- 
scribed by  the  witness,  certified  by  the  Judge  or  officer 
taking  the  deposition,  inclosed  in  an  envelop  or  wrap- 
per, sealed,  and  directed  to  the  Clerk  of  the  Court  in 
which  the  action  is  pending,  or  to  such  person  as  the 
parties  in  writing  may  agree  upon,  and  either  deliv- 
ered by  the  Judge  or  officer  to  the  Clerk  or  such  per- 
son, or  transmitted  through  the  mail  or  by  some  safe 
Maybe  private  Opportunity;  and  thereupon  such  deposition 
either  may  be  used  by  either  party  upon  the  trial  or  other 
the  trial,  proceeding  against  any  party  giving  or  receiving  the 
notice,  subject  to  all  legal  exceptions;  but  if  the  par- 
ties attend  at  the  examination,  no  objection  to  the  form 
of  an  interrogatory  shall  be  made  at  the  trial,  unless 
the  same  was  stated  at  the  time  of  the  examination. 
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If  the  deposition  be  taken  under  Subdivisions  2,  3,  and 
4,  of  Section  2021,  proof  must  be  made  at  the  trial 
that  the  witness  continues  absent  or  infirm,  or  is  dead. 
The  deposition  thus  taken  may  be  also  read  in  case  of 
the  death  of  the  witness. 

2033.  Notwithstanding  the  taking  of  a  deposition,  When  , 
it  may  be  excluded  from  the  case  upon  proof  that  «»siuded. 
sufiGLcient  notice  was  not  given  to  the  party  against 
whom  it  is  offered  to  enable  him  to  attend  the  taking 
thereof  or  that  the  taking  was  not  in  all  respects  fair. 

2034.  (§  431.)     When  a  deposition  has  been  once  Adepod-: 
taken,  it  may  be  read  by  either  party  in  any  stage  of  ^®2J^J^ 
the  same  action  or  proceeding,  or  in  any  other  action  ""y*^®- 
between  the  same  parties,  upon  the  same  subject,  and 

is  then  deemed  the  evidence  of  the  party  reading  it. 

2036.    Any  party  to  an  action  or  special  proceed-  DepMition 

in  tbis 

mg  in  a  Court  or  before  a  Judge  of  a  sister  State,  ^^J^^j^**® 
may  obtain  the  testimony  of  a  witness  residing  in  this  ^^ 
State,  to  be  used  in  such  action  or  proceeding,  in  the 
cases  mentioned  in  the  next  two  sections. 

2036.  If  a  commission  to  take  such  testimony  has  How  to 

procare 

been  issued  from  the  Court  or  Judee  before  whom  witneea 

°  u|X)noom- 

such  action  or  proceeding  is  pending,  on  producing  m>"wn- 
the  commission  to  a  District  or  a  County  Judge,  with 
an  affidavit  satisfactory  to  him  of  the  materiality  of 
the  testimony,  he  may  issue  a  subpoena  to  the  witness, 
requiring  him  to  appear  and  testify  before  the  Com- 
missioner named  in  the  commission,  at  a  specified 
time  and  place. 

2037.  If  a  commission  has  not  been  issued,  and  it  How.  if  no 

\  commisaon 

appears  to  a  District,  County  Judge,  or  Justice,  by 
'  *  affidavit  satisfactory  to  him: 

67* 
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Same.  1.  That  the  testimony  of  the  witness  is  material  to 

either  party; 

2.  That  a  commission  to  take  the  testimony  of  sach 
witness  has  not  been  issued; 

3.  That,  according  to  the  law  of  the  State  where 
the  action  or  special  proceeding  is  pending,  the  depo- 
sition of  a  witness  taken  under  such  circumstances, 
and  before  such  Judge  or  Justice,  will  be  received  in 
the  action  or  proceeding;  ' 

— ^He  must  isSue  his  subpoena,  requiring  the  witness  to 
appear  and  testify  before  him  at  a  specified  time  and 
place. 

Deposition,  ^038.  Upou  the  appearance  of  the'  witness,  the 
.  Judge  or  Justice  must  cause  his  testimony  to  be  taken 
in  writing,  and  must  certify  and  transmit  the  same  to 
the  Court  or  Judge  before  whom  the  action  or  pro- 
ceeding is  pending,  in  such  manner  as  the  law  of  that 
State  requires. 


ARTICLE  VI. 

GEKERAL  RULES  OF  EXAMIKATIOir. 

Section  2042.  Order  of  proof,  how  regulated. 

2043.  Witnesses  not  under  examination  may  l)e  excluded. 

2044.  Court  may  control  mode  of  inteiTogation. 

2045.  Direct  and  cross-examination  defined. 

2046.  Leading  question  defined. 

2047.  "When  witness  may  refresh  memory  from  notes. 

2048.  Cross-examination,  as  to  what. 

2049.  Party  producing  not  allowed  to  lead  witness. 

2050.  Witness,  how  examined.    When  reexamined. 

2051.  How  impeached. 
2062.  Same. 

2053.  Evidence  of  good  character,  when  allowed. 

2054.  Writing  shown  to  witness  may  be  inspected  by  adverse 

party. 

Order  of  2042.    The  order  of  proof  must  be  regulated  by 

regulated,    the  souud  discretion  of  the  Court.     Ordinarily,  the 
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party  beginning  the  case  must  exhaust  his  evidence 
before  the  other  party  begins. 

2043.  If  either  party  requires  it,  the  Judge  may  WitnesBea 
exclude  from  the  Court  room  any  witness  of  the  ^*^'^*" 
adverse  party,  not  at  the  time  under  examination,  so  deluded, 
that  he  may  not  hear  the  testimony  of  other  witnesses. 

2044.  The  Court  must  exercise  a  reasonable  con-  Oonrt  may 

control 

trol  over  the  mode  of  interroc^ation,  so  as  to  make  it  mode  of 

o  '  interroga* 

as  rapid,  as  distinct,  as  little  annoying  to  the  witness,  **®°* 
and  as  effective  for  the  extraction  of  the  truth,  as  may 
be;  but  subject  to  this  rule,  the  parties  may  put  such 
pertinent  and  legal  questions  as  they  see  fit.  The 
Court,  however,  may  stop  the  production  of  further 
evidence  upon  any  particular  point  when  the  evidence 
upon  it  is  already  so  full  as  to  preclude  reasonable 
doubt. 

2045.  The  examination  of  a  witness  by  the  party  Direct  and 

erosa-ez- 

producing  mm  is  denominated  the  direct  examination;  JJ^J^^*^ 
the  examination  of  the  same  witness,  upon  the  same 
matter,  by  the  adverse  party,  the  cross-examination. 
The  direct  examination  must  be  completed  before  the 
cross-examination  begins,  unless  the  Court  otherwise 
direct. 

2046.  A  qtiestion  which  suggests  to  the  witness  Leading 
the  answer  which  the  examining  party  desires,  is  definji 
denominated  a  leading  or  suggestive  question.  On  a 
direct  examination,  leading  questions  are  not  allowed, 
except  in  the  sound  discretion  of  the  Court,  under 
special  circumstances,  making  it  appear  that  the 
interests  of  justice  require  it. 


2047.    A  witness  is  allowed  to  refresh  his  memory  when 
respecting  a  fact,  by  anything  written  by  himself  or  may 
under  his  direction,  at  the  time  when  the  fact  oc-  P5°*®'ti 

'  from  notu. 

curred,  or  immediately  thereafter,  or  at  any  other 
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time  when  the  fact  was  fresh  in  his  memory,  and  he 
knew  that  the  same  was  correctly  stated  in  the  writing. 
But  in  such  case  the  writing  must  be  produced,  and 
may  be  seen  by  the  adverse  party,  who  inay,  if  he 
choose,  cros&-examine  the  witness  upon  it,  and  may 
read  it  to  the  jury.  So,  also,  a  witness  may  testify 
from  such  a  writing,  though  he  retain  no  recollection 
of  the  particular  facts,  but  such  evidence  must  be 
received  with  caution. 

CT089-ex-  2048.  The  opposite  party  may  cross-examine  the 
as  to  what  witness  as  to  any  facts  stated  in  his  direct  examination 
or  connected  therewith,  and  in  so  doing  may  put  lead- 
ing questions,  but  if  he  examine  him  as  to  other  mat- 
ters, such  examination  is  to  be  subject  to  the  same 
rules  as  a  direct  examination. 

Party  2049.     The  party  producing:  a  witness  is  not  allowed 

to  lead*''*^  to  impeach  his  credit  by  evidence  of  bad  character, 
witness.       |jy^  YiQ  may  contradict  him  by  other  evidence,  and 
may  also  show  that  he  has  made  at  other  times  state- 
ments inconsistent  with  his  present  testimony,  as  pro- 
vided in  Section  2052. 

Witness,  2050.    A  witness  once  examined  cannot  be  reex- 

how 

examined,  amiucd  as  to  the  same  matter  without  leave  of  the 
Court,  but  he  may  be  reexamined  as  to  any  new  mat- 
ter upon  which  he  has  been  examined  by  the  adverse 
*  party.  And  after  the  examinations  on  both  sides  are 
once  concluded,  the  witness  cannot  be  recalled  without 

When  re-     leavc  of  the  Court.    Leave  is  granted  or  withheld,  in 

examined.  ^  ' 

'^        the  exercise  of  a  sound  discretion. 

How  2051.    A  witness  may  be  impeached  by  the  party 

against  whom  he  was  called,  by  contradictory  evidence 
or  by  evidence  that  his  general  reputation  for  truth, 
honesty,  or  integrity  is  bad,  but  not  by  evidence  of 
particular  wrongful  acts,  except  that  it  may  be  shown 
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by  the  examination  of  the  witness,  or  the  record  of 
the  judgment,  that  he  had  been  convicted  of  a  felony. 

2052.  A  witness  may  also  be  impeached  by  evi-  Samo. 
dence  that  he  has  made,  at  other  times,,  statements 
inconsistent  with  his  present  testimony;  but  before  this 

can  be  done  the  statements  must  be  related  to  him, 
with  the  circumstances  of  times,  places,  and  persons 
present,  and  he  must  be  asked  whether  he  made  such 
statements,  and  if  so,  allowed  to  explain  them.  If  the 
statements  be  in  writing,  they  must  be  shown  to  the 
witness  before  any  question  is  put  to  him  concerning 
them. 

2053.  Evidence  of  the  ffood  character  of  a  party  Evidence 

^  1        ^     of  good 

IS  not  admissible  in  a  civil  action,  nor  of  a  witness  in  character, 

'  when 

any  action,  until  the  character  of  such  party  or  witness  ^^^^ 
has  been  impeached,  or  unless  the  issue  involves  his 
character. 

2054.  Whenever  a  writing  is  shown  to  a  witness,  writing 

shown  to 

it  may  be  inspected  by  the  opposite  party,  and  if  proved  ^*^"^ 

by  the  witness  must  be  read  to  the  jury  before  his  tes-  jjy'^dvrae 

timony  is  closed,  or  it  cannot  be  read  except  on  recall-  ***^* 
ing  the  witness. 


TITLE  rV. 

OP   THE   EFFECT   OF   EVIDENCE. 

SxcTiOK  2061.  Jury  judges  of  cfect  of  evidence,  but  to  be  instructed 

on  certain  points. 

2061 .    The  jury,  subject  to  the  control  of  the  Court,  Jnryjudgee 
in  the  cases  specified  in  this  Code,  are  the  judges  of  ^^^^ 
the  eftect  or  value  of  evidence  addressed  to  them,  J^foMtaln 
except  when  it  is  declared  to  be  conclusive.    They  ^^^ 
are,  however,  to  be  instructed  by  the  Court  on  all 
proper  occasions: 


L 
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Same.  1.  That  their  power  of  judging  of  the  effect  of  evi- 

dence is  not  arbitrary,  but  to  be  exercised  with  legal 
discretion,  and  in  subordination  to  the  rules  of  evi- 
dence ; 

2.  That  they  are  pot  bound  to  decide  in  conformity 
with  the  declarations  of  any  number  of  witnesses, 
which  do  not  produce  conviction  in  their  minds,  against 
a  less  number  or  against  a  presumption  or  other  evi- 
dence satisfying  their  minds; 

3.  That  a  witness  false  in  one  part  of  his  testimony 
is  to  be  distrusted  in  others; 

4.  That  the  testimony  of  an  accomplice  ought  to  be 
viewed  with  distrust,  and  .the  evidence  of  the  oral 
admissions  of  a  party  with  caution; 

5.  That  in  civil  cases  the  affirmative  of  the  issue 
must  be  provied,  and  when  the  evidence  is  contradic- 
tory the  decision  must  be  made  according  to  the  pre- 
ponderance of  evidence;  that  in  criminal  cases  guilt 
must  be  established  beyond  reasonable  doubt; 

6.  That  evidence  is  to  be  estimated  not  only  by  its 
own  intrinsic  weight,  but  also  according  to  the  evi- 
dence which  it  is  in  the  power  of  one  side  to  produce 
and  of  the  other  to  contradict;  and,  therefore, 

7.  That  if  weaker  and  less  satisfactory  evidence  is 
offered,  when  it  appears  that  stronger  and  more  satis- 
fiictory  was  within  the  power  of  the  party,  the  evidence 
offered  should  be  viewed  with  distrust. 


TITLE  Y. 

OF  THE  RIGHTS  AND  DUTIES  OF  WITNESSES. 

Section  2064.  Witnesses  bound  to  attend  when  subpoenaed. 
2066.  Witnesses  bound  to  answer  questions. 

2066.  Bight  of  witnesses  to  protection. 

2067.  Witnesses  protected  from  arrest  when  attending,  or 

going  or  returning. 
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Section  2068.  Arrest  to  be  made  void,  and  party  making  arrest  lia- 
ble, etc. 

2069.  To  make  affidavit  if  arrested. 

2070.  Court  to  discharge  witnesses  from  arrest. 

2064.  (§  407.)     A  witness,  served  with  a  subpoena,  Witnosses 

\^  ^  '  r  >    bound  to 

must  attend  at  the  time  appointiBd,  with  any  papers  *'^®°\^|>. 
under  his  control  required  by  the  subpoena,  and  answer  p®'**®^- 
all  pertinent  and  legal  questions;  and,  unless  sooner 
discharged,  must  remain  until  the  testimony  is  closed. 

2065.  (§  408.)     A  witness  must  answer  questions  witno8«ee 

111  .  1  ••  111*      bound  to 

Jeffal  and  pertinent  to  the  matter  in  issue,  thoujsrh  his  answer 

o  ^  ^  )  &  questioM. 

answer  may  establish  a  claim  against  himself;  but  he 
need  not  give  an  answer  which  will  have  a  tendency 
to  subject  him  to  punishment  for  a  felony;  nor  need 
he  give  an  answer  which  will  have  a  direct  tendency 
to  degrade  his  character,  unless  it  be  to  the  very  fact 
in  issue,  or  to  a  fact  from  which  the  fact  in  issue  would 
be  presumed.  But  a  witness  must  answer  as  to  the 
feet  of  his  previous  conviction  for  felony. 

2066.  It  is  the  right  of  a  witness  to  be  protected  Right  of 

witnossM 

from  irrelevant,  improper,  or  insulting  questions,  and  toprotec- 
frpm  harsh  or  insulting  demeanor;  to  be  detained  only 
so  long  as  the  interests  of  justice  require  it;   to  be 
examined  only  as  to  matters  legal  and  pertinent  to  the 
issue. 

r 

2067.  (§  415.)     Every  person  who  has  been,  in  witnesses 
good  faith,  served  with  a  subpoena  to  attend  as  a  wit-  from  arrest 
ness  before  a  Court,  Jud^e,  Commissioner,  referee,  or  ***«?i"^* 

7  o    '  '  'Of  going  or 

other  person,  in  a  case  where  the  disobedience  of  the  '«*'*™*"«- 
witness  may  be  punished  as  a  contempt,  is  exonerated 
from  arrest  in  a  civil  action  while  going  to  the  place 
of  attendance,  necessarily  remaining  there,  and  return- 
ing therefrom. 

2068.  (§  416.)     The  arrest  of  a  witness,  contrary 
to  the  preceding  section,  is  void,  and,  when  willfully 
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Arrest  to 
be  made 
yoid,  and 
part:^ 
making 
arreat 
liable,  etc 


To  make 
affidavit  if 
arrested. 


made,  is  a  contempt  of  the  Court;  and  the  person 
making  it  is  responsible  to  the  witness  arrested  for 
double  the  amount  of  the  damages  which  may  be 
assessed  against  him,  and  is  also  liable  to  an  action  at 
the  suit  of  the  party  serving  the  witness  with  the 
subpoena,  for  the  damages  sustained  by  him  in  con- 
sequence of  the  arrest. 

2069.  (§  416.)  An  officer  is  not  liable  to  the 
party  for  making  the  arrest  in  ignorance  of  the  facts 
creating  the  exoneration,  but  is  liable  for  any  subse- 
quent detention  of  the  party,  if  such  party  claim  the 
exemption,  and  make  an  affidavit  stating: 

1.  That  he  has  been  served  with  a  subpoena  to 
attend  as  a  witness  before  a  Court,  officer,' or  other 
person,  specifying  the  same,  the  place  of  attendance, 
and  the  action  or  proceeding  in  which  the  subpoena 
was  issued;  and, 

2.  That  he  has  not  thus  been  served  by  his  own 
procurement,  with  the  intention  of  avoiding  an  arrest; 

8.  That  he  is  at  the  time  going  to  the  place  of 
attendance,  or  returning  therefrom,  or  remaining  there 
in  obedience  to  the  subpoena. 

The  affidavit  may  be  taken  by  the  officer,  and  ex- 
onerates him  from  liabiUty  for  discharging  the  witness 
when  arrested. 


Court  to 
diseharge 
witnesses 
fromarzesL 


2070.  The  Court  or  officer  issuing  the  subpoena, 
and  the  Court  or  officer  before  whom  the  attendance 
is  required,  may  discharge  the  witness  from  an  arrest 
made  in  violation  of  Section  2067.  If  the  Court  have 
adjourned  before  the  arrest,  or  before  application  for 
the  discharge,  a  Judge  of  the  Court  or  a  County  Judge 
may  grant  the  discharge. 
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TITLE  VI. 

OF  BVEDENOE  IN  PAETICULAE  CASES,  AND  MISCEL- 
LANEOUS AND  GENEEAL  PEOVISIONS. 

Chapter    I.  Evidence  in  particular  cases. 

n.  Proceedings  to  perpetuate  testimony. 
ni.  Administration  of  oaths  and  affirma- 
tions. 
'      IV.  General  provisions. 


CHAPTER  L 

EVIDENCE  IN   PARTICULAR  CASES. 

Section  2074.  An  offer  equivalent  to  payment. 

2075.  Wlioever  pays  entitled  to  receipt. 

2076.  Objections  to  tender  must  be  specified. 

2077.  Bules  for  construing  description  of  lands. 

2078.  Compromise  offer  of  no  avail. 

2079.  In  action  for  divorce,  admission  not  sufficient. 

2074.    An   oflfer  in  writing  to  pay  a  partitular  An  offer 
sum  of  money,  or  to  deliver  a  written  instrument  or  to  payment 
specific  personal  property,  is,  if  not  accepted,  equiva- 
lent to  the  actual  production  and  tender  of  the  money, 
instrument,  or  property. 


2076.    Whoever  pays  money,  or  delivers  an  instru-  Whoever 
ment  or  property,  is  entitled  to  a  receipt  therefor  from  ^^^^ . 
the  person  to  whom  the  payment  or  delivery  is  made, 
and  may  demand  a  proper  signature  to  such  receipt 
as  a  condition  of  the  payment  or  delivery. 

2076.     The  person  to  whom  a  tender  is  made  must,  oi^eeUons 

to  tender 

at  the  time,  specify  any  objection  he  may  have  to  the  ™^«L^ 
money,  instrument,  or  property,  or  he  must  be  deemed 
to  have  waived  it;   and  if  the  objection  be  to  the 
68* 
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amount  of  money,  the  tenns  of  the  instrument,  or 
the  amount  or  kind  of  property,  he  most  specify  the 
amount,  terms,  or  kind  which  he  requires,  or  be  pre- 
cluded from  •bjecting  afterwards. 

Ruieflfor         2077.    The  following  are  the  rules  for  construing 
deroription  the  descnptivc  part  of  a  conveyance  of  real  propertv, 
when  the  construction  is  doubtful  and  there  are  no 
other  sufficient  circumstances' to  determine  it: 

1.  Where  there  are  certain  definite  and  ascertained 
particulars  in  the  description,  the  addition  of  others 
which  are  indefinite,  unknown,  or  false  does  not  frus- 
trate  the  conveyance,  but  it  is  to  be  construed  by  the 
first  mentioned  particulars; 

2.  When  permanent  and  visible  or  ascertained 
boundaries  or  monuments  are  inconsistent  with  the 

« 

measurement,  either  of  lines,  angles,  or  surfaces,  the 
boundaries  or  monuments  are  paramount; 

3.  Between  different  measurements  which  are  in- 
consistent with  each  other,  that  of  angles  is  para^ 
mount  to  that  of  surfaces,  and  that  of  lines  paramount 

« 

to  both; 

4.  When  a  road,  or  a  stream  of  water  not  navigable, 
is  the  boundary,  the  rights  of  the  grantor  to  the  mid- 
dle of  the  road  or  the  thread  of  the  stream  are  included 
in  the  conveyance,  except  where  the  road  or  bed  of  the 
stream  is  held  urfder  another  title; 

6.  When  tide  water  is  the  boundary,  the  rights  of 
the  grantor  to  low  water  mark  are  included  in  the 
conveyance; 

6.  When  the  description  refers  to  a  map,  and  that 
reference  is  inconsistent  with  other  particulars,  it  con- 
trols them,  if  it  appear  that  the  parties  acted  with  ref- 
erence to  the  map;  otherwise  the  map  is  subordinate 
to  other  definite  and  ascertained  particulars. 

» 

Compro-  2078.    An  offer  of  compromise  is  not  an  admission 

of  no  ayaiu  ^.j^^^  any  tiling  is  due. 
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2079.    In  an  action  for  divorce  on  the  ffronnd  of  inaction 

for  divorce, 

adultery,  a  confession  of  adultery,  whether  in  or  out  Jj™^^°" 
of  the  pleadings,  is  not  of  itself  sufficient  to  justify  a  "^fficien^. 
judgment  of  divorce. 


CHAPTER  n. 

•  -PROOEEDINaS   TO    PERPETUATE    TESTIMONY. 

Skction  2083.  Evidence  may  be  perpetuated. 
2084.  Manner  of  application  for  order. 
2065.  Notice  of  time  and  place  to  be  given. 

2086.  Manner  of  taking  the  deposition. 

2087.  Deposition  to  be  filed. 

2088.  "When  the  evidence  may  be  produced. 

2089.  Effect  of  the  deposition. 

2083.  (§437.)     The  testimony  of  a  witness  may  Evidence 

may  be 

be  taken  and  perpetuated  as  provided  in  this  Chapter,  porpetu- 

2084.  (§  438.)     The  applicant  must  produce  to  a  Manner.of 
District  Judge,  or  to  a  County  Judge,  an  affidavit,  for  order, 
stating:  •         . 

1.  That  the  applicant  expects  to  be  a  party  to  an 
action  in  a  Court  in  this  State,  and  in  such  case,  the 
names  of  the  persons  whom  he  expects  will  be  adverse 
parties;  or, 

2.  That  the  proof  of  some  feet  is  necessary  to  per- 
fect the  title  to  property  in  which  he  is  interested,  or 
to  establish  marriage,  descent,  heirship,  or  any  other 
matter  which  may  hereafter  become  material  to  estab- 
lish, though  no  suit  may  at  the  time  be  anticipated,  or 
if  anticipated,  he  may  not  know  the  parties  to  such 
suit;  and,' 

8.  The  name  of  the  witness  to  be  examined,  his 
place  of  residence,  and  a  general  outline  of  the  fects 
expected  to  be  proved.  The  Judge  to  whom  such 
petition  is  presented,  must  make  an  order,  allowing 
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Notice  of 
time  and 
place  to 
be  gi?eiL 


Maimer  of 
takiD|r  the 
dopoeition. 


Depositioii 
to  Se  filed. 


When  the 
evidence 
maybe 
.prodnced. 


the  examination  and  prescribing  the  notice  to  be 
given,  which  notice,  if  parties  are  known  and  reside 
in  this  State,  must  be  personally  served  on  theni,  and 
if  unknown,  such  notice  must  be  served  on  the  Clerk 
of  the  county  where  the  property  to  be  affected  by 
such  evidence  is  situated,  and  a  notice  thereof  pub- 
lished in  some  newspaper  to  be  designated  by  the 
Judge  making  the  order. 

2085.  (§  439.)  Upon  proof  of  service  of  th% 
notice,  the  person  before  whom  the  depositions  are 
ordered  to  be  taken  must  proceed  to  take  the  depod- 
tions  of  the  witnesses  named  in  the  petition  upoo  the 
fieicts  therein  set  forth,  and  the  taking  of  the  same 
may  be  continued,  from  time  to  time,  in  the  discretion 
of  such  person, 

2086.  (§  440.)  The  examination  must  be  by  ques- 
tion and  answer,  and  if  the  testimony  is  to  be  taken  in 
another  State,  it  must  be  taken  upon  interrogatories 
settled  in  the  same  manner  as  in  cases  of  depositions, 
unless  the  parties  otherwise  agree.  The  deposition, 
wheft  completed,  must  be  carefully,  read  to  and  sub- 
scribed by  the  witness,  then  certified  by  the  Judge, 
and  immediately  thereafter  filed  in  the  office  of  the 
Clerk  of  the  county  where  it  was  taken;  together  with 
the  order  for  the  examination  of  the  witness,  the  affi- 
davit on  which  the  same  was  granted,  and  the  affida- 
vit of  service  of  the  affidavit,  order,  and  notice. 

2087.  The  affidavits  filed  with  the  deposition,  or 
a  certified  copy  thereof,  are  primary  evidence  of  the 
fects  stated  therein,  to  show  compliance  with  the  pro- 
visions of  this  Chapter. 

2088.  (§  442.)  If  a  trial  be  had  between  the  par- 
ties named  in  the  petition  as  parties  expectant,  or  their 
successors  in  interest,  or  between  any  parties  wherein 
it  may  be  material  to  establish  the  facts  which  such 
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depositions  prove,  or  tend  to  prove,  upon  proof  of  the 
death  or  insanity  of  the  witnesses  or  their  inability  to 
attend  the  trial  by  reason  of  age,  sickness,  or  settled 
infirmity,  the  depositions,  or  certified  copies  thereof, 
may  be  used  by  either  party,  subject  to  all  legal  objec- 
tions; but  if  the  parties  attend  at  the  examination,  no 
objection  to  the  form  of  an  interrogatory  can  be  made 
at  the  trial,  unless  the  same  was  stated  at  the  exami- 
nation. 

2089.  The  deposition  so  taken  and  read  in  evi-  Effect 
dence  has  the  same  effect  as  the  oral  testimony  of  the  deposiUon. 
witness,  and  no  other,  and  every  objection  to  the  wit- 
ness, or  to  the  relevancy  of  any  question  put  to  him, 
or  of  any  answer  given  by  him,  may  be  made  in  the 
same  manner  as  if  he  were  examined  orally  at  the 
trial. 


CHAPTER  IIL 

ADMINISTRATION    OF   OATHS   AND    AFFIRMATIONS. 

Sbctiok  2093.  Judicial  and  certain  officers  authorized  to  admmister 

oaths. 

2094.  Form  of  ordinary  oath  to  a  witness. 

2095.  Form  may  be  varied  to  suit  witness'  belief. 

2096.  Same. 

2097.  Any  person  who  prefers  it  may  declare  or  affirm. 

2093.  Every  Court,  every  Judge,  or  Clerk  of  any  judicial 
Court,  every  Justice,  and  every  Notary  Public,  and  officere 
every  officer  or  person  authorized  to  take  testimony  in  tj  •^^'^ 
any  action  or  proceeding,  or  to  decide  upon  evidence, 

has  power  to  administer  oaths  or  affirmations. 

2094.  An  oath  is  usually  administered  as  follows:  Form  of 
The  person  who  swears,  expressing  his  assent,  when  oath  to  a 
addressed  in  the  following  form:  "  You  do  swear,  in 

the  presence  of  the  everlasting  God,  that  the  evidence 
you  shall  give  in  this  issue  (or  matter)  pending  be- 
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Form  may 
be  varied 
tofiuit 
witnofls' 
belieL 


Same. 


Any  peraon 
who  prefera 
it  may 
declare 
or  aflSrm. 


tween  and  ^  shall  be  the  truth,  the  whole 

truth,  and  nothing  but  the  truth,  so  help  you  God." 

2095.  Whenever  the  Court  before  which  a  person 
is  offered  as  a  witness  is  satisfied  that  he  has  a  peculiar 
mode  of  swearing,  connected  with  or  in  addition  to  the 
usual  form  of  administration,  which,  in  his  opinion,  is 
more  solemn  or  obligatory,  the  Court  may,  in  its  dis- 
cretion, adopt  that  mode. 

2096.  When  a  person  is  sworn  who  believes  in  any 
other  than  the  Christian  religion,  he  may  be  sworn 
according  to  the  pecuUar  ceremonies  of  his  religion,  if 
there  be  any  such. 

2097.  Any  person  who  desires  it  may,  at  his  option, 
instead  of  taking  an  oath  make  his  solemn  affirmation 
or  declaration,  by  assenting,  when  addressed,  in  the 
following  form:  "You  do  solemnly  affirm  (or  declare) 
that,"  etc.,  as  in  Section  2094. 


CHAPTER  IV. 


GENERAL   PROVISIONS. 

Section  2101.  Questions  of  £act  to  be  decided  by  jury,  and  the  evi- 
dence addressed  to  them. 
2102.  Questions  of  law  addressed  to  the  Court. 
I  2103.  Questions  of  fact  by  Court  or  referees. 

2101.    All  questions  of  fact,  other  than  those  men- 
bi  decided    tioned  in  the  next  section,  are  to  be  decided  by  the 

by  jury,  "^ 

evidence     J ^^7  ^^^  ^^  evidcncc  thcrcon  addressed  to  them,  ex- 
to  theS!^     cept  when  otherwise  provided  by  this  Code. 


Qaestions 


fact  to 


QaestioDfl 
of  law 
addreased 
to  the 
Court. 


2102.  All  questions  of  law,  including  the  admissi- 
bihty  of  testimony,  the  fiicts  preliminary  to  such 
admission,  and  the  construction  of  statutes  and  other 
writings,  and  other  rules  of  evidence,  are  to  be  decided 
by  the  Court,  and  all  discussions  of  law  addressed  to 
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it.  Whenever  the  knowledge  of  the  Court  is,  by  this 
Code,  made  evidence  of  a  fact,  the  Court  is  to  declare 
such  knowledge  to  the  jury,  who  are  bound  to  accept  it. 

2103.    The  provisions  contained  in  this  part  of  the  QuestiotiB 

■^  "^  of  fact  by 

Code  respecting  the  evidence  on  a  trial  before  a  jury,  ^^^^ 
are  equally  applicable  on  the  trial  of  a  question  of  feet 
"before  a  Court,  referee,  or  other  officer. 


Approved  March  11th,  1872. 

NEWTON  BOOTH, 

Governor. 
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ITOTE. 


Gitinnfihlp 
of  children 
of  citixeiu 
bom 
abroad. 


There  is  an  error  in  the  printing  of  Section  638  of  this  Code,  whicb 
escaped  the  proof  reader;  the  word  ^^and,"  between  the  words  ^'real'* 
and  **  personal,"  in  the  last  line  of  Subd.  1,  should  be  *'  or.''  Sudi 
was  the  copy  for  the  original  print. 

The  following  Act  of  Congress,  which,  though  not  strictly  speakiBf 
on  the  subject  of  Naturalization  but  on  Citizenship,  ought  probably 
to  have  found  a  place  in  the  Appendix  of  the  Political  Code,  but  wis 
overlooked  at  the  time,  and  has  been  placed  in  the  Political  Code  in  ■ 
slip,  and  is  here  copied: 

An  Act  to  secure  the  right  of  citizenship  to  children  of  citizeM 
of  the  United  States  horn  out  of  the  Umits  thereof. 

[Approved  February  10, 1855.] 

Be  it  enacted  by  the  Senate  and  House  of  Representatit>ei 
of  the  United  States  of  America  in  Congress  assembled^  That 
persons  heretofore  born,  or  hereafter  to  be  bom,  out  of 
the  limits  and  jurisdiction  of  the  United  States,  whose 
fathers  were  or  shall  be  at  the  time  of  their  birth  citi- 
zens of  the  United  States,  shall  be  deemed  and  consid- 
ered and  are  hereby  declared  to  be  citizens  of  the  United 
States ;  provided,  however,  that  the  rights  of  citizenship 
shall  not  descend  to  persons  whose  fathers  never  resided 
in  the  United  States. 


women. 


Citisensbip       Sec.  2.    And  be  it  further  enacted.  That  any  woman  who 

of  lUBrried 

might  lawfully  be  naturalized  under  the  existing  laws, 
married,  or  who  shall  be  married  to  a  citizen  of  the 
United  States,  shall  be  deemed  and  taken  to  be  a  citizen. 


These  are  the  only  errors  or  omissions  in  the  text  of  the  Codes 
which  developed  themselves  up  to  the  time  of  the  Code  of  Civil  Pro- 
cedure going  to  press.  '  There  may  be  some  others,  but  they  will  be 
found  to  be  merely  clerical,  or  mistakes  of  the  "  printer,"  which  were 

overlooked  by  the  proof  reader. 

COMMISSIONERS. 
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[Being  alike  applicable  to  all  the  Codes  there  is  here  inserted  :] 


PART  y-POLITICAL  CODE. 


OP  THE  DEFINITION  AND  SOURCES  OP  LAW— EFFECT 
AND  PUBLICATION  OF  THE  CODES,  AND  THE  EX- 
PRESS REPEAL  OP  STATUTES. 

Title    L  Definition  and  Sources  of  the  Law. 
n.  Effect  of  the  Codes. 
m.  Publication  of  the  Codes,  and  Statutes 

CONTINUED   in   FORCE. 

IV.  Express  Repeal  of  Statutes. 


TITLE  I 

DEFINITION  AND  SOURCES  OF  THE  LAW. 

Section  4466.  Definition  of  law. 

4467.  How  expressed. 

4468.  Common  law,  when  rule  of  decision. 

4466.  Law  is  a  solemn  expression  of  the  will  of  Definition 
the  supreme  power  of  the  State. 

4467.  The  will  of  the  supreme  power  is  expressed:  Hoir 

expressed. 

1.  By  the  Constitution; 

2.  By  statutes. 

4468.  The  common  law  of  England,  so  far  as  it  is  common 

law,  when 

not  repuffnant  to  or  inconsistent  with  the  Constitution  rule  of 

*     *=*  decision. 

of  the  United  States  or  the  Constitution  or  laws  of 
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this  State,  is  the  rule  of  decision  in  all  the  Courts  of 
this  State. 


TITLE   II. 


EFFECT  OF  THE  CODES. 

Section  4478.  Construction  of  the  Codes  with  relation  to  the  \tLin 

passed  at  the  present  session. 
•  4479.  Laws  passed  at  present  session  prevail. 

4480.  Construction  of  Codes  with  relation  to  each  other. 

4481.  Conflicts  between  Titles,  which  to  prevail. 

4482.  Conflicts  between  Chapters,  which  to  prevail. 

4483.  Conflicts  between  Articles,  which  to  prevail. 

4484.  Conflicting  sections  of  the  same  Title,  which  to  pre- 

vail. 

Construe-         4478.    With  relation  to  the  laws  passed  at  the 

tion  of  the  *■ 

wiationti^   present  session   of  the   Legislature,  The    Political 
plweTat     Code,  Civil    Code,  Code  of    Civil   Procedure,  and 
sewion?*"*  Penal  Code,  must  be  construed  as  though  each  had 
been  passed  on  the  first  day  of  the  present  session. 


Lairs 
pamod  at 
present 
Bestiion 
prevail. 


4479.  If  the  provisions  of  any  law  passed  at  the 
present  session  of  the  Legislature  .contravene  or  are 
inconsistent  with  the  provisions  of  either  of  the  four 
Codes,  the  provisions  of  such  law  must  prevail. 


Construe-         4480.    With  relation  to  each  other,  the  provisions 

tion  of  ^ 

Code^  with    of  the  four  Codes  must  be  construed  (except  as  in  the 

relation  to  \  r' 

each  other,  j^^^t  two  scctious  provided)  as  though  all  of  such  Codes 
had  been  passed  at  the  same  moment  of  time  and 
were  parts  of  the  same  statute. 


Conflicts 
between 
Titles, 
which  to 
provaiL 


4481.  If  the  provisions  of  afiy  Title  conflict  with 
or  contravene  the  provisions  of  another  Title,  the  pro- 
visions of  each  Title  must  prevail  as  to  all  matters 
and  questions  arising  out  of  the  subject  matter  of  such 
Title. 
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4482.  If  the  -provisions  of  any  Chapter  conflict  conflicts 

./  .  /x  between 

with  or  contravene  the  provisions  of  another  Chapter  c^*p>®"« 
of  the  same  Title,  the  provisions  of  each' Chapter  must  p"^"!* 
prevail  as  to  all  matters  and  questions  arising  out  of 
the  subject  matter  of  such  Chapter. 

4483.  If  the  provisions  of  any  Article  conflict  with  Conflicts 

*  **  betvreen 

or  contravene  the  provisions  of  another  Article  of  the  ^Jjlf^^' 
same  Chapter,  the  previsions  of  each  Article  must  p'«^"^ 
prevail  as  to  all  matters  and  questions  arising  out  of 
the  subject  matter  of  such  Article. 

4484.  If  conflicting  provisions  are  found  in  differ-  conflicting 

sections  of 

ent  sections  of  the  same  Chapter  or  Article,  the  pro-  the  same 

xiue« 

visions  of  the  sections  last  in  numerical  order  must  "^^^^ 
prevail,  unless  such  construction  is  inconsistent  with 
the  meaning  of  such  Chapter  or  Ailicle. 


TITLE   III. 

PUBLICATION  OF  THE  CODES. 
Section  4494.  Codes  not  published  as  part  of  the  statutes. 

4494.    The  Codes  passed  at  this  session  of  the  Legis-  codes  not 

1  •%  11.11  /•!  published 

lature  must  not  be  published  as  part  of  the  statutes  aa  part  of 

the  statutes 

passed  at  this  session,  but  provision  must  be  made  by 
law  for  their  publication. 


TITLE   IV. 

EXPRESS  REPEAL  OP  STATUTES. 

Section  4504.  Repeal  of  repealed  statutes  not  to  imply  that  they  were 

in  force.  ^ 

4505.  Express  repeal  of  statutes  to  he  provided  for. 
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Repeal  of  4504.    The  repeal  of  anv  statute  or  part  of  a  statute 

repealed  jt                      ./                           * 

Bututes  not  heretofore  repealed  must  not  be  construed  as  a  decla- 

to  imDly  -t 

wwe  u?^  ration,  express  or  by  implication,  that  such  statute  or 

^**'®®'  j)ai*t  of  a  statute  has  been  in  force  at  any  time  subse- 
quent to  such  first  repeal. 


Express 
repeal  of 


4505.    The  express  repeal  of  statutes  will  be  pro- 

iwprovided  ^^®^  ^^^  ^7  ^  sepamtc  statute,  and  such  statute,  after 
its  passage,  must  be  construed  in  the  same  manner, 
and  must  have  like  effect  as  if  it  were  part  of  this 
Code. 


for. 


OOIfSTITTJTIOlfrS 


07  THS 


UNITED  STATES  AND  STATE  OF  CALIFORNIA. 


CONSTITUTION  OF  THE  UNITED  STATES. 


PEEAMBLB. 


We,  the  people  of  the  United  States,  in  order  to  form  a 
more  perfect  union,  establish  justice,  insure  domestic  tran- 
quility, provide  for  the  common  defense,  promote  the 
general  welfare,  and  secure  the  blessings  of  liberty  to 
ourselves  and  our  posterity,  do  ordain  and  establish  this 
Constitution  for  the  United  States  of  America. 


ABTZCLX     I.  LeOISLATIYX  DXFABTMEKT. 
n.  EXECUTIYK  DXPABTMICKT. 

in.  Judicial  DsFABTMEiTT. 
IV.  SrAtE  Acts. 
v.  Amenbmektb. 
VI.  Promiscuous  Provisions. 

VII.  BaTIFICATIOK  07,  WHAT  XnECESSABT. 


ARTICLE  I. 

leqislatite  dsparticskt. 

Section  1. 
Legislative  power^  Congress. 

Section  2. 
Souse  of  BepresentaUves, 

1.  Members,  when  and  by  whom  chosen. 

2.  Qualifications. 

8.  Apportionment  of  representatives,  and  direct  taxes. 

4.  Vacancies. 

6.  Speaker.    Impeachment. 

70  *— Co.  Civ.  Peo. 
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Section  3. 

8en(Ue, 

1.  Senators. 

2.  Divided  into  classes.    Vacancies. 
S.  Qualifications. 

4.  President  of  Senate. 

5.  Other  officers. 

6.  Impeachment. 

7.  Judgment  on  impeachment. 

Section  4. 
Congress. 

1.  Elections  for  Senators  and  Kepresentatives. 

2.  Sessions  of  Congress. 

Section  5. 

Powers  of  Houses  of  Congress, 

1.  Judges  of  qualifications  of  their  own  members.    Quorum. 

2.  Bules  of  proceeding.    Expulsions. 

3.  Journals. 

4.  Adjournments. 

Section  6. 

CompenscUion  and  duties  of  members. 

1.  Compensation  of  members.    Privileges  of  Senators  and  Represen- 
tatives. 

^  2.  Disabilities.  • 

Section  7. 

Xhuustment  of  laws, 

1.  Revenue  bills.    Where  to  originate. 

2.  Manner  of  passage  and  President's  approval.    How  passed  with- 

out President's  approval. 

3.  Orders,  resolutions,  and  votes.    President's  approval. 

Section  8. 
Powers  of  Congress. 

1.  Taxes,  duties,  etc.    Common  defense  and  general  welfiire. 

2.  To  borrow  money. 

3.  To  regulate  commerce. 

4.  Naturalization.    Bankruptcies. 

5.  Coining  money.    Weights  and  measures. 

6.  Punishment  of  counterfeiting. 

7.  Post  Offices  and  post  roads. 

8.  Patents  and  copyrights. 

9.  Courts.    Piracy  and  other  offenses. 

10.  To  declare  war,  etc. 

11.  Raising  army. 

12.  Navy. 
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13.  Army  and  navy  regulations. 

14.  Militia.    Insurrections,  etc. 

-    15.  Organizing,  arming,  and  disciplining  militia. 

16.  Exclusive  legislative  power  over  seat  of  government,  forts,  etc. 

17.  To  make  laws  necessary  to  carry  powers  into  effect. 

Section  9. 
Li7nitatio7i  of  the  powers  of  Congress, 

1.  Migration  or  importation  of  i>ersons. 

2.  Habeas  corpus  not  to  be  suspended. 

3.  Attainder  and  ex  post  facto  laws  prohibited. 

4.  Capitation  and  direct  taxes.  .  ♦ 

5.  Exports.    Commercial  regulations. 

6.  Public  moneys  and  accounts. 

7.  Titles  of  nobility.    Presents,  etc. 

Section  10. 
Limitation  of  the  powers  of  States, 

1.  Treaties,  letters  of  marque,  coinage  of  money,  bills  of  credit,  etc., 

attainder,  ex  post  fiicto  laws,  impairing  contracts.    Titles. 

2.  Imposts  or  duties  on  imports  or  exports,  etc.    Duties  of  tonnage* 

keeping  troops  in  time  of  peace,  engaging  in  war,  treaties,  etc. 

Section  1. 

1.  All  legislativo  powers  herein  granted  shall  be  vested  Legislative 
in  a  Congress  of  the  United  States,  which  shall  consist   Conffrees. 
of  a  Senate  and  House  of  Kepresentatives. 

Section    2. 

1.  The  House  of  Kepresentatives  shall  be  composed  of  Home  of 
members  chosen  every  second  year  by  the  people  of  the  tat^S*"' 
several  States,  and  the  electors  in  each  State  shall  have 

the  qualifications  requisite  for  electors  of  the  most  numer- 
OQS  branch  of  the  State  Legislature. 

2.  No  person  shall  be  a  representative  who  shall  not 
have  attained  the  age  of  twenty-five  years,  and  been 
seven  years  a  citizen  of  the  United  States,  and  who  shall 
not,  when  elected,  be  an  inhabitant  of  that  State  in 
which  he  shall  be  chosen. 

3.  ^Eepresentatives  and  direct  taxes  shall  be  appor- 
tioned among  the  several  States  which  may  be  included 
within  this  Union,  according  to  their  respective  numbers, 
which  shall  be  determined  by  adding  to  the  whole  num- 
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Kopreeen- 

tatiTos. 


Senate. 


ber  of  free  persons,  includiDg  those  bound  to  service  for 
a  term  of  years,  and  excluding  Indians  not  taxed,  three 
fitlbs  of  all  other  persons.  The  actual  enumeration  shall 
be  made  within  three  years  after  the  first  meeting  of  the 
Congress  of  the  United  States,  and  within  every  subse- 
quent term  of  ten  years,  in  such  manner  as  they  shall  by 
law  direct.  The  number  of  Eepresentatives  shall  not 
exceed  one  for  every  thirty  thousand,  but  each  State  shall 
have  at  least  one  Eepresentative;  and  until  such  enumera- 
tion shall  be  made,  the  State  of  New  Hampshire  shall  be 
entitled  to  choose  three,  Massachusetts  eight,  Khode 
Island  and  Providence  Plantations  one,  Connecticut  live, 
Kew  York  six,  New  Jersey  four,  Pennsylvania  eight,  Del- 
aware one,  Maryland  six,  Virginia  ten,  North  Carolina 
five.  South  Carolina  five,  and  Georgia  three. 

4.  When  vacancies  happen  in  the  representation  from 
any  State,  the  executive  authority  thereof  shall  issue 
writs  of  election  to  fill  such  vacancies. 

5.  The  House  of  Eepresentatives  shall  choose  their 
Speaker  and  other  officers,  and  shall  have  the  sole  power 
of  impeachment. 

Section  3. 

1.  The  Senate  of  the  United  States  shall  be  composed 
of  two  Senators  from  each  State,  chosen  by  the  Legisla- 
ture thereof,  for  six  years,  and  each  Senator  shall  have 
one  vote. 

2.  Immediately  after  they  shall  be  assembled  in  con- 
sequence of  the  first  election,  they  shall  be  divided  as 
equally  as  may  be  into  three  classes.  The  seats  of  the  Sen- 
ators of  the  first  class  shall  be  vacated  at  the  expiration  of 
the  second  year,  of  the  second  class  at  the  expiration  of 
the  fourth  year,  and  of  the  third  class  at  the  expiration  of 
the  sixth  3^ear,  so  that  one  third  may  be  chosen  every 
second  year;  and  if  vacancies  happen,  by  resignation  or 

otherwise,  during  the  recess  of  the  Legislature  of  any 

* 

State,  the  Executive  thereof  may  make  temporary  ap- 
pointments until  the  next  meeting  of  the  Legislature, 
which  shall  then  fill  such  vacancies. 

3.  No  person  shall  be  a  Senator  who  shall  not  have 
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attained  the  age  of  thirty  years,  and  been  nine  years  a  Senate, 
citizen  of  the  United  States,  and  who  shalt  not,  when 
elected,  be  an  inhabitant  of  the  State  for  which  he  shall 
be  chosen. 

4.  The  Yice  President  of  the  United  States  shall  be 
President  of  the  Senate,  but  shall  have  no  vote  unless  ^ 
they  shall  be  equally  divided. 

5.  The  Senate  shall  choose  their  other  officers  and 
have  a  President  pro  tempore,  in  the  absence  of  the  Vice 
President,  or  when  he  shall  exercise  the  office  of  Presi- 
dent of  the  United  States. 

6.  The  Senate  shall  have  the  sole  power  to  -try  all 
impeachments  J  when  sitting  for  that  purpose,  th^y  shall 
be  on  oath  or  affirmation.  "When  the  President  of  the 
United  States  is  tried,  the  Chief  Justice  shall  preside;  and 
no  person  shall  be  convicted  without  the  concurrence  of 
two  thirds  of  the  members  present. 

7.  Judgment  in  cases  of  impeachment  shall  not  extend 
farther  than  to  removal  from  office  and  disqualification 
to  hold  and  enjoy  any  office  of  honor,  trust,  or  profit 
under  the  United  States;  but  the  party  convicted  shall 
nevertheless  be  liable  and  subject  to  indictment,  trial, 
judgment,  and  punishment  according  to  law. 

Section  4. 

1.  The  times,  places,  and  manner  of  holding  elections  Congreaa. 
for  Senators  and  Eepresentatives  shall  be  prescribed  in 

each  State  by  the  Legislature  thereof;  but  the  Congress 
may  at  any  time,  by  law,  make  or  alter  such  regulations, 
except  as  to  the  places  of  choosing  Senators. 

2.  The  Congress  shall  assemble  at  least  once  in  every 
year,  and  such  meeting  shall  be  on  the  £rst  Monday 
in  December,  unless  they  shall  by  law  appoint  a  different 
day. 

Section  5. 

1.  Each  House  shall  be  the  judge  of  the  elections,  Powenof 
returns,  and  qualifications  of  its  own  members,  and  a  Cougreaa,  • 
majority  of  each  shall  constitute  a  quorum  to  do  busi- 
ness;  but  a  smaller  number  may  adjourn  from  day  to 
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day,  and  may  be  authorized  to  compel  the  attendance  of 
absent  members,  in  such  manner  and  under  such  penal- 
ties as  each  House  may  provide. 

2.  Each  House  may  determine  the  rules  of  its  pro- 
ceedings, punish  its  members  for  disorderly  behavior, 
and  with  the  concurrence  of  two  thirds,  expel  a  member. 

3.  Each  House  shall  keep  a  journal  of  its  proceed- 
ings, and  from  time  to  time  publish  the  same,  excepting 
such  parts  as  may,  in  their  judgment,  require  secrecy; 
and  the  yeas  and  nays  of  the  members  of  either  House, 
on  any  question,  shall,  at  the  desire  of  one  fifth  of  those 
present,  be  entered  on  the  journal. 

4.  Neither  House,  during  the  session  of  Congress,  shall, 
without  the  consent  of  the  other,  adjourn  for  more 
than  three  days,  nor  to  any  other  place  than  that  in 
which  the  two  Houses  shall  be  sitting. 

Section  6. 

1.  The  Senators  and  Eepresentatives  shall  receive 
a  compensation  for  their  services,  to  be  ascertained 
by  law  and  paid  out  of  the  Treasury  of  the  United 
States.  They  shall,  in  all  cases  except  treason,  felony, 
and  breach  of  the  peace,  be  privileged  from  arrest  during 
their  attendance  at  the  session  of  their  respective  Houses, 
and  in  going  to  and  returning  from  the  same;  and  for 
any  speech  or  debate,  in  either  House,  they  shall  not  be 
questioned  in  any  other  place. 

2.  No  Senator  or  Representative  shall,  during  the 
time  for  which  he  was  elected,  be  appointed  to  any  civil 
office  under  the  authority  of  the  United  States,  which 
shall  have  been  created,  or  the  emoluments  whereof  shall 
have  been  increased  during  such  time;  and  no  person 
holding  any  office  under  the  United  States  shall  be  a 
member  of  either  House  during  his  continuance  in  office. 

Section  7. 

1.  All  bills  for  raising  revenue  shall  originate  in  the 
House  of  Representatives,  but  the  Senate  may  i)ropose 
or  concur  with  amendments  as  on  other  bills. 
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2.  Every  bill  which  shall  have  passed  the  House  of  Enactment 

of  IftWS* 

Eepresentatives  and  the  Senate,  shall,  before  it  become  a 
law,  be  presented  to  the  President  of  the  United  States; 
if  he  approve  he  shall  sign  it,  bat  if  not  he  shall  return 
it,  with  his  objections,  to  that  House  in  which  it  shall 
have  originated,  who  shall  enter  the  objections  at  large 
on  their  journal,  and  proceed  to  reconsider  it.  If,  after 
such  reconsideration,  two  thirds  of  that  House  shall 
agree  to  pass  the  bill,  it  shall  be  sent,  together  with  the 
objections,  to  the  other  House,  by  which  it  shall  like-  • 
wise  ♦be  reconsidered,  and  if  approved  by  two  thirds  of 
that  House,  it  shall  becom^  a  law.  But  in  all  such  cases 
the  votes  of  both  Houses  shall  be  determined  by  yeas 
and  nays,  and  the  names  of  the  persons  voting  for  and 
against  the  bill  shall  be  entered  on  the  journal  of  each 
House  respectively.  If  any  bill  shall  not  be  returned  by 
the  President  within  ten  days  (Sundays  excepted)  after  it 
shall  have  been  presented  to  him,  the  same  shall  be  a 
law,  in  like  manner  as  if  he  had  signed  it,  unless  the  Con- 
gress, by  their  adjournment,  prevent  its  return,  in  which 
case  it  shall  not  be  a  law.  * 

3.  Every  order,  resolution,  or  vote,  to  which  the  con- 
currence of  the  Senate  and  the  House  of  Eepresentatives 
may  be  necessary  (except  on  a  question  of  adjournment), 
shall  be  presented  to  the  President  of  the  United  States; 
and,  before  the  same  shall  take  effect,  shall  be  approved 
by  him,  or  being  disapproved  by  him,  shall  be  re-passed 
by  two  thirds  of  the  Senate  and  House  of  Eepresentatives, 
according  to  the  rules  and  limitations  prescribed  in  the 
case  of  a  bill. 

/     .  Section  8. 

1.  The  Congress  shall  have  power  to  lay  and  collect  Poweraof 
taxes,  duties,  imposts,  and  excises,  to  pay  the  debts  and  "«'*"• 
provide  for  the  common  defense  and  general  welfare 

of  the  United  States;  but  all  duties,  imposts,  and  excises 
shall  be  uniform  throughout  the  United  States; 

2.  To  borrow  money  on  the  credit  of  the  United 
States; 
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Powers  of        3.  To  regulate  commerce  with   foreign   Dations,   and 
among  the  several  States,  and  with  the  Indian  tribes; 

4.  To  establish  an  uniform  rule  of  naturalization,  and 
uniform  laws  on  the  subject  of  bankruptcies  through- 
out the  United  States; 

5.  To  coin  money,  regulate  the  value  thereof,  and 
of  foreign  coins,  and  fix  the  standard  of  weights  and 
measures; 

6.  To  provide  for  the  punishment  of  counterfeiting 
•    the  securities  and  current  coin  of  the  United  States; 

7.  To  establish  Post  Offices  and  post  roads;  « 

8.  To  promote  the  progress  of  science  and  useful  arts, 
hj  securing,  for  limited  times,  to  authors  and  inventors, 
the  exclusive  right  to  their  respective  writings  and 
discoveries; 

9.  To  constitute  tribunals  inferior  to  the  Supreme 
Court; 

.  10.  To  define  and  punish  piracies  and  felonies  com- 
mitted on  the  high  seas,  and  offenses  against  the  law  of 
nations; 

11.  To  declare  war,  grant  letters  of  marque  and  re- 
prisal, and  make  rules  concerning  captures  on  land  and 
water; 

12.  To  raise  and  support  armies,  but  no  appropriation 
of  money  to  that  use  shall  be  for  a  longer  term  than 
two  years; 

13.  To  provide  and  maintain  a  navy; 

14.  To  make  rules  for  the  government  and  regula- 
tion of  the  land  and  naval  forces; 

15.  To  provide  for  calling  forth  the  militia  to  ex^ 
cute  the  laws  of  the  Union,  suppress  insurrections,  and 
repel  invasions;  | 

16.  To  provide  for  organizing,  arming,  and  disciplin- 
ing the  militia,  and  for  governing  such  part  of  them  as 
may  be  employed  in  the  service  of  the  United  States, 
reserving  to  the  States,  respectively,  the  appointment  of 
the  officers,  and  the  authority  of  training  the  militia 
according  to  the  discipline  prescribed  by  Congress; 

17.  To  exercise  exclusive  legislation  in  all  cases  what- 
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soever,  over  such  district  (not  exceeding  ten  miles  Powenof 
square)  as  may,  by  cession  of  particular  States,  and  the 
acceptance  of  Congress,  become  the  seat  of  the  Govern- 
ment of  the  United  States,  and  to  exercise  like  authority 
over  all  places  purchased  by  the  consent  of  the  Legisla-  . 
ture  of  the  State  in  which  the  same  shall  be,  for  the 
erection  of  forts,  magazines,  arsenals,  dock-yards,  and 
other  needful  buildings; 

18.  To  make  all  laws  which  shall  be  necessary  and 
proper  for  carrying  into  execution  the  foregoing  powers, 
and  all  other  powers  vested  by  this  Constitution  in  the 
government  of  the  United  States,  or  in  any  department 
or  officer  thereof. 

Section  9. 

1.  The  migration  or  importation  of  such  jpersons  as  Limitation 
any  of  the    States    now   existing   shall   think    proper  TOwonof 
to  admit,  shall  not  be  prohibited  by  the  Congress  prior 

to  the  year  one  thousand  eight  hundred  and  eight, 
but  a  tax  or  duty  may  be  imposed  on  such  importation, 
not  exceeding  ten  dollars  for  each  person. 

2.  The  privilege  of  the  writ  of  habeas  corpus  shall 
not  be  suspended,  unless  when,  in  cases  of  rebellion  or 
invasion,  the  public  safety  may  require  it. 

3.  No  bill  of  attainder  or  ex  post  facto  law  shall  be 
passed. 

4.  No  capitation,  or  other  direct  tax,  shall  be  laid, 
unless  in  proportion  to  the  census  or  enumeration  herein- 
before directed  to  be  taken. 

5.  No  tax  or  duty  shall  be  laid  on  articles  exported 
from  any  State. 

6.  No  preference  shall  be  given  by  any  regulation 
of  commerce  or  revenue  to  the  ports  of  one  State  over 
those  of  another;  nor  shall  vessels  bound  to,  or  from,  one 
State,  be  obliged  to  enter,  clear,  or  pay  duties  in  another. 

7.  No  money  shall  be  drawn  from  the  Treasury,  but 
in  consequence  of  appropriations  made  by  law;  and  a 
regular  statement  and  account  of  the  receipts  and  ex- 
penditures of  all  public  money  shall  be  published  from 
time  to  time. 

71  *_Co.  Civ.  Pro. 
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8.  No  title  of  nobility  shall  be  granted  by  the  United 
States;  and  no  person  holding  any  office  of  profit  or 
trust  under  them,  shall,  without  the  consent  of  the  Con- 
gress, accept  of  any  present,  emolument,  office,  or  title, 
of  any  kind  whatever,  from  any  king,  prince,  or  foreign 
State. 

Section  10. 

1.  No  State  shall  enter  into  any  treaty,  alliance, 
or  confederation;  grant  letters  of  marque  and  reprisal; 
coin  money;  emit  bills  of  credit;  make  anything  but 
gold  and  silver  coin  a  tender  in  payment  of  debts;  pass 
any  bill  of  attainder,  or  ex  post  facto  law,  or  law  impair- 
ing the  obligation  of  contracts,  or  grant  any  title  of 
nobility. 

2.  No  State  shall,  without  the  consent  of  the  Con- 
gress, lay  any  imposts  or  duties  on  imports  or  exports, 
except  what  may  be  ab$olutely  necessary  for  executing 
its  inspection  laws;  and  the  net  produce  of  all  duties  and 
imposts,  laid  by  any  State  on  imports  or  exports,  shall 
be  for  the  use  of  the  Treasury  of  the  United  States;  and 
all  such  laws  shall  be  subject  to  the  revision  and  control 
of  the  Congress. 

3.  No  State  shall,  without  the  consent  of  Congress, 
lay  any  duty  of  tonnage,  keep  troops,  or  ships  of  war, 
in  time  of  peace,  enter  into  any  agreement  or  compact 
with  another  State,  or  with  a  foreign  power,  or  engage 
in  war,  unless  actually  invaded,  or  in  such  imminent, 
danger  as  will  not  admit  of  delay. 


ARTICLE  11. 


exscutite  departmskt. 

Section  1. 
Fbwers  of  ExeetUive. 

1.  President  and  Vice  President.    Terms  of. 

2.  Electors. 

3.  Manner  of  choosing  President  by  Electors. 

4.  Time  of  choosing  Electors. 

5.  President's  qualifications. 
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PBND^: 

6.  Vacancy  in  office  of, 

7.  Salaiy. 

8.  Oath. 

Section  2. 

Other  powers  and  duties, 

1.  Act  as  Commander  in  Chief.    Beprieves,  pardons. 

2.  To  make  treaties,  how.    Appointments. 

3.  To  fill  vacancies. 

Section  3. 

Messages  to^  and  power  of  assembling  and  acyouming  Congress^ 

Reception  of  Embassadors^  etc.    Ckymmissioning  officers,  * 

Section  4. 
Refnwnal  of  officers  on  impeachment. 

Section  1. 

1.  The  executive  power  shall  be  vested  in  a  President  Powers  of 

Ezeouti^e. 

of  the  United  States  of  America.  He  shall  hold  his 
office  during  the  term  of  four  years,  and,  together  with 
the  Yice  President,  chosen  for  the  same  term,  be  elected 
as  follows: 

2.  Each  State  shall  appoint,  in  such  manner  as  the 
licgislature  thereof  may  direct,  a  number  of  Electors  equal 
to  the  whole  number  of  Senators  and  Eepresentatives  to 
which  the  State  may  be  entitled  in  the  Congress;  but  no 
Senator  or  Eepresentative,  or  person  holding  an  office  of 
trust  or  profit  under  the  United  States  shall  be  appointed 
an  Elector. 

3.  The  Electors  shall  meet  in  Iheir  respective  States, 
and  vote  by  ballot  for  two  persons,  of  whom  one  at  least 
shall  not  be  an  inhabitant  of  the  same  State  with  them- 
selves. And  they  shall  make  a  list  of  all  the  persons 
voted  for,  and  of  the  number  of  votes  for  each;  which  list 
they  shall  sign  and  certify,  and  transmit  sealed  to  the 
seat  of  the  government  of  the  United  States,  directed  to 
the  President  of  the  Senate.  The  Pf  esident  of  the  Senate 
shall,  in  the  presence  of  the  Senate  and  House  of  Eepre- 
sentatives, open  all  the  certificates,  and  the  votes  shall 
then  be  counted.  The  person  having  the  greatest  num- 
ber of  votes  shall  be  the  President,  if  such  number  be  a 
majority  of  the  whole  number  of  Electors  appointed;  and 
if  there  be  more  than  one  who  have  such  majority,  and . 
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Powers  of     have  an  equal  number  of  votes,  then  the  House  of  Repre- 

EzecutiTo. 

scntatives  shall  immediately  choose  by  ballot  one  of  them 
for  President;  and  if  no  person  have  a  majority,  then  from 
the  five  highest  on  the  list  the  said  House  shall,  in  like 
manner,  choose  the  President.  But,  in  choosing  the  Presi- 
dent, the  vote  shall  be  taken  by  States,  the  representation 
from  each  State  having  one  vote;  a  quorum  for  this  pur- 
pose shall  consist  of  a  member  or  members  from  two 
thirds  of  the  States,  and  a  majority  of  all  the  States  shall 
be  necessary  to  a  choice.  In  every  case,  after  the  choice 
of  the  President,  the  person  having  the  greatest  number 
of  votes  of  the  Electors  shall  be  the  Yice  President.  But 
if  there  should  remain  two  or  more  who  have  equal  votes, 
the  Senate  shall  choose  from  them  bv  ballot  the  Vice 
President. 

4.  The  Congress  may  determine  the  time  of  choosing 
the  Electors,  and  the  day  on  which  they  shall  give  their 
votes;  which  day  shall  be  the  same  throughout  the  United 
States. 

5.  No  person  except  a  natural-born  citizen,  or  a 
citizen  of  the  United  States  at  the  time  of  the  adoption 
of  this  Constitution,  shall  be  eligible  to  the  oflBce  of  Presi- 
dent; neither  shall  any  person  be  eligible  to  that  ofSce 
who  shall  not  have  attained  the  age  of  thirty-five  years, 
and  been  fourteen  years  a  resident  within  the  United 
States. 

6.  In  case  of  the  removal  of  the  President  from  office, 
or  of  his  death,  resignation,  or  inability  to  discharge 
the  powers  and  duties  of  the  said  office,  the  same  shall 
devolve  on  the  Vice  President,  and  the  Congress  may,  by 
law,  provide  for  the  case  of  removal,  death,  resignation, 
or  inability,  both  of  the  President  and  Vice  President, 
declaring  what  officer  shall  then  act  as  President,  and 
such  officer  shall  act  accordingly;  until  the  disability  be 
removed,  or  a  President  shall  be  elected. 

7.  The  President  shall,  at  stated  times,  receive  for 
his   services  a    compensation,   which    shall  neither  be 

(1)    This  clause  has  been  superseded  by  the  twelfth  amendment  to 
the  Constitution. 
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increased  nor  diminished  during  the  period,  for  which  he  Powers  of 

Exocative. 

shall  have  been  elected,  and  he  shall  not  receive  within 
that  period  any  other  emolument  from  the  United  States 
or  any  of  them. 

8.  Before  he  enters  on  the  execution  of  his  office,  he 
shall  take  the  following  oath  or  affirmation:  "I  do 
solemnly  swear  (or  affirm)  that  I  will  faithfully  execute 
the  office  of  President  of  the  United  States,  and  will,  to 
the  best  of  my  ability,  preserve,  protect,  and  defend  the 
Constitution  of  the  United  States." 

Section  2. 

1.  The   President   shall   bo   Commander  in   Chief  of  other 
the  Army  and  Navy  of  the  United  States,  and  of  the  andduUes. 
Militia  of   the    several    States,   when    called   into    the 

actual  service  of  the  United  States;  he  may  require  the 
opinion,  in  writing,  of  the  principal  officer  in  each  of  the 
executive  departments,  upon  any  subject  relating  to  the 
duties  of  their  respective  offices,  and  he  shall  have  power 
to  grant  reprieves  and  pardons  for  offenses  against  the 
United  States,  except  in  cases  of  impeachment. 

2.  He  shall  have  power,  by  and  with  the  advice  and 
consent  of  the  Senate,  to  make  treaties,  provided  two 
thirds  of  the  Senators  present  concur;  and  he  shall  nomi- 
nate, and,  by  and  with  the  advice  and  consent  of  the  Sen- 
ate, shall  appoint  Ambassadors,  other  public  Ministers 
and  Consuls,  Judges  of  the  Supreme  Court,  and  all  other 
officers  of  the  United  States  whose  appointments  are  not 
herein  otherwise  provided  for  and  which  shall  be  estab- 
lislied  by  law;  but  the  Congress  may  by  law  vest  the 
appointment  of  such  inferior  officers  as  they  think  proper 
in  the  President  aloUe,  in  the  Courts  of  law,  or  in  the 
heads  of  Departments. 

3.  The  President  shall  have  power  to  fill  up  all 
vacancies  that  may  happen  during  the  recess  of  the  Sen- 
ate, by  granting  commissions,  which  shall  expire  at  the 
end  of  their  next  session. 


oommis- 

■ioning 

offioen. 
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Section  3. 
Messam  1.  He  shall,  from  time  to  time,  give  to  the  Congress 

to,  ana 

powerof      information    of  the    state  of   the    Union,  and    recom- 

ftssembliiic  ' 

«^d  mend  to  their  consideration  such  measures  as  he  shall 

rwSSdonof  J^^S®  necessary  and  expedient;  he  may,  on  extraordi- 
fort!^"  ^^^7  occasions,  convene  both  Houses,  or  either  of  them, 
and  in  case  of  disagreement  between  them  with  respect 
to  the  time  of  adjournment,  he  may  adjourn  them 
to  such  time  as  he  shall  think  proper;  he  shall  receive 
Embassadors  and  other  public  Ministers;  he  shall  take 
care  that  the  laws  be  faithfully  executed,  and  shall  com- 
mission all  the  officers  of  the  United  States. 

Section  4. 

Remoraiof      1.  The  President,  Yice  President,  and  all  civil  officers 

oflEloen  on 

impeach-      of  the  United  States,  shall  be  removed  from  office  on 

mdnU 

impeachment  for  and  conviction  of  treason,  bribery,  or 
other  high  crimes  and  misdemeanors. 


ABTICLB  ni. 
jttdicial  dxpabtmkitt. 

Section  1. 

SupreTne  and  inferior  Courts,     Term  of  office  and  compensation  of    « 

Judges. 

SSGTIOK  2. 

Judicial  powers. 

1.  Jurisdiction  of  Supreme  Court. 

2.  Original  and  appellate. 

8,  Jury  trials,  when  allowed. 

Section  3. 
Treason. 

1.  Definition  and  evidence  of. 

2.  Punishment  of. 

Section  1. 

1.   The   judicial   power  of  the  United    States    shall 
be  vested  in   one  Supreme  Court,  and  in  such  inferior 
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Courts  as  the  Congress  may,  from  time  to  time,  ordain   Supreme 
and  establish.     The  Judges,  both  of  the  Supreme  and  inferior 

Courts* 

inferior    Courts,  shall   hold   their   offices   during:    good  tormoJ 

_     _  ,      ,     1,  office  and 

behavior,  and  shall,  at  stated   times,  receive   for  their  compensa- 
tion of 

services  a  compensation,  which  shall  not  be  diminished  Judge*, 
during  their  continuance  in  office. 

Section  2. 

1.  The   judicial   power   shall  extend  to  all  cases  in  judicial 
law   and    equity,   arising   under   this   Constitution,    the 

laws  of  the  United  States,  and  treaties  made,  or  which  * 

shall  be  made,  under  their  authority;  to  all  cases 
affecting  embassadors,  other  public  ministers  and  con- 
suls; to  all  cases  of  admiralty  and  maricime  jurisdic- 
tion ;  to  controversies  to  which  the  United  States  shall 
be  a  party;  to  controversies  between  two  or  more 
States;  between  a  State  and  citizens  of  another  State; 
between  citizens  of  different  States;  between  citizens  of 
the  same  State  claiming  lands  under  grants  of  different 
States;  and  between  a  State,  or  the  citizens  thereof,  and 
foreign  States,  citizens,  or  subjects. 

2.  In  all  cases  affecting  embassadors,  other  public 
ministers  and  consuls,  and  those  in  which  a  State  shall 
be  a  party,  the  Supreme  Court  shall  have  original  juris- 
diction. In  all  the  other  cases  before  mentioned  the 
Supreme  Court  shall  have  appellate  jurisdiction,  both  as 
to  law  and  fact,  with  such  exceptions  and  under  such 
regulations  as  the  Congress  shall  make. 

3.  The  trial  of  all  crimes,  except  in  cases  of  Impeach, 
ment,  shall  be  by  jury;  and*  such  trial  shall  be  held  in 
the  State  where  the  said  crimes  shall  have  been  commit- 
ted;  but  when  not  committed  within  any  State,  the  trial 
shall  be  put  at  such  place  or  places  as  the  Congress  may, 
by  law,  have  directed. 

Section  3. 

« 

1.   Treason   against  the   United  States   shall  consist  Treason, 
only  in  levying  war  against  them,  or  in  adhering  to  their 
enemies,  giving  them  aid  and  comfort. 
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TraMon.  2.  No  person  shall  be  convicted  of  treason  unless  on 

the  testimony  of  two  witnesses  to  the  same  overt  act,  or 
on  confession  in  open  Court. 

3.  The  Congress  shall  have  power  to  declare  the 
punishment  of  treason,  but  no  attainder  of  treason  shall 
work  corruption  of  blood,  or  forfeiture,  except  during 
the  life  of  the  person  attainted. 


AKTICLE  IV. 

state  /acts. 

Section  1. 
Evidence  of  acts  and  official  records  of  States, 

Section  2. 
JPrivileges  of  citizens, 

1.  Entitled  to  same  alike  in  every  State. 

2.  Fugitives  from  justice. 

3.  Fugitives  frpm  servitude. 

Section  8. 

New  States. 

1.  Admission  of. 

2.  Power  of  the  United  States  over  territorial  and  other  property. 

Section  4. 

United  States  to  guarantee  to  each  State  a  republican  /arm  of 
government  and  protect  against  i7ivasion. 

Section  1. 

EviddDeeof       1*  ^^1^  faith  and  credit  shall  be  given  in  each  State 

official         to  the  public  acts,  records, *and  judicial  proceedings  of 

of  states,      every  other  State.     And  the  Congress  may,  by  general 

laws,  prescribe  the  manner  in  which  such  acts,  records, 

and  proceedings  shall  be  proved,  and  the  effect  thereof. 

Section  2. 

Pririiegw  1.  The  citizens  of  each  State  shall  be  entitled  to  all 
the  privileges  and  immunities  of  citizens  in  the  several 
States. 

2.  A  person  charged  in  any  State  with  treason,  fel- 
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ony,  or  other  crime,  who  shall  flee  from  jastiee,  and' be 
foiind  in  another  State,  shall,  on  demand  of  the  executive 
authority  of  the  State  from  which  he  fled,  be  delivered 
up,  to  be  removed  to  the  State  having  jurisdiction  of  the 
crime. 

3.  No  person  held  to  service  or  labor  in  one  State, 
under  the  laws  thereof,  escaping  into  another,  shall,  in 
consequence  of  any  law  or  regulation  therein,  be  dis- 
charged from  such  service  or  labor,  but  shall  be  delivered 

■ 

up  on  claim  of  the  party  to  whom  such  service  or  labor 
may  be  due. 

Section  3. 

1.  New    States   may  be  admitted    by  the    Congress  NowSutoB 
into  this  Union;   but  no  new  State  shall  be  formed  or 
erected  within  the  jurisdiction  of  any  other  State;  nor 

any  State  be  formed  by  the  junction  of  two  or  more 
States,  or  parts  of  States,  without  the  consent  of  the 
Legislatures  of  the  States  concerned,  as  well  as  of  the 
Congress. 

2.  The  Congress  shall  have  power  to  dispose  of  and 
make  all  needful  rules  and  regulations  respecting  the 
territory  or  other  property  belonging  to  the  United 
States;  and  nothing  in  this  Constitution  shall  be  so  con- 
strued as  to  prejudice  any  claims  of  the  United  States,  or 
of  any  particular  State. 

Suction  4. 

1.   The  United  States  shall  guarantee  to  every  State  UDited 
in    this   Union   a  republican  forth,  of  government,  and  guarantee 
shall  protect   each   of  them   against  invasion;  and,  on   i:;tatoa 

republican 

application    of   the    Leffislature,   or   of   the    Executive  formofgov- 

'^^  °  '  ernment 

(when   the  Legislature    cannot   be   convened),   against  and  protect 
domestic  violence.  invasion. 


ARTICLE  V. 

amendments. 

Section  1. 
Manner  of  making  amendments  to  CoTistittUion. 

72  *— Co.  Civ.  Pro. 
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Manner  of 
making 
amend- 
ments to 
Constitu- 
lion. 


Section  1. 

1.  The  Congress,  whenever  two  thirds  of  both  Houses 
shall  deem  it  necessary,  shall  propose  amendments  to 
this  Constitution,  or,  on  the  application  of  the  Ijegis- 
latures  of  two  thirds  of  the  several  States,  shall  call  » 
Convention  for  proposing  amendments,  which,  in  either 
case,  shall  be  valid  to  all  intents  and  purposes,  as  part 
of  this  Constitution,  when  ratified  by  the  Legislatures  of 
three  fourths  of  the  several  States,  or  by  Conventions  in 
three  fourths  thereof,  as  the  one  or  the  other  mode  of 
ratification  may  be  proposed  by  the  •Congress;  provided, 
that  no  amendment  which  may  be  made  prior  to  the  jest 
one  thousand  eight  hundred  and  eight  shall  in  any  man- 
ner affect  the  first  and  fourth  clauses  in  the  ninth  section 
of  the  first  Article;  and  that  no  State,  without  its  consent, 
shall  be  deprived  of  its  equal  suffrage  in  the  Senate. 


ARTICLE  VI. 


General 
provisions. 


PBOMISCUOUS  PR0YI8I0KB. 

■ 

Section  1. 

General  provisions, 

1.  Debts. 

2.  Supreme  law  of  the  land. 

3.  Oath  to  support  Constitution.    No  religious  test. 

Section  1. 

1.  All  debts  contracted  and  engagements  entered  into, 
before  the  adoption  of  this  Constitution,  shall  be  as  valid 
against  the  United  States,  under  this  Constitution,  as 
under  the  Confederation. 

2.  This  Constitution,  and  the  laws  of  the  United 
States  which  shall  be  made  in  pursuance  thereof,  and 
all  treaties  made,  or  which  shall  be  made/under  the 
authority  of  the  United  States,  shall  be  the  supreme  law 
of  the  land;  and  the  Judges  in  every  State  shall  be  bound 
thereby,  anything  in  the  Constitution  or  laws  of  any 
State  to  the  contrary  notwithstanding. 
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3.  The  Senators  and  Eepresentatives  before  men- 
tioned, and  the  members  of  the  several  State  Legisla- 
tures, and  all  executive  and  judicial  officers,  both  of  the 
United  States  and  of  the  several  States,  shall  be  bound, 
by  oath  or  affirmation,  to  support  this  Constitution;  but 
no  religious  test  shall  ever  be  required  as  a  qualification 
to  any  office  or  public  trust  under  the  United  States. 


AKTICLE  VII. 

katification  of  constitution. 

Section  1. 
WTiat  sufficient  for  ratification. 

Section  1. 

1.  The  ratification  of  the  Conventions  of  nine  States 
shall  be  sufficient  for  the  establishment  of  this  Constitu- 
tion between  the  States  so  ratifying  the  same. 

Done  in  Conyention,  by  the  unanimouB  consent  of  the  States  present, 
the  seventeenth  day  of  September,  in  the  year  of  our  Lord  one 
thousand  seven  hundred  and  eighty-seven,  and  of  the  independence 
of  the  United  States  of  America  the  twelfth.  In  witness  whereof, 
we  have  hereunto  subscribed  our  names. 

GEORGE  WASHINGTON, 

President,  and  Deputy  from  Virginia. 


NEW  HAMPSHIRE. 

JOHN  LANGDON,  • 
NICHOLAS  OILMAN. 

MASSACHUBETTS. 

NATHANIEL  GORHAM, 
BUFUS  KING. 

CONNECTICUT. 

WILLIAM  SAMUEL  JOHN- 
SON, 
ROGER  SHERMAN. 

NEW  YORK. 

ALEXANDER  HAMILTON. 

NEW  JERSEY. 

WILLIAM  LIVINGSTON, 
DAVID  BREARLY, 
WILLIAM  PATTERSON, 
JONATHAN  DAYTON. 


DELAWARE. 

GEORGE  READ, 
GUNNING  BEDFORD,  Jr., 
JOHN  DICKINSON, 
RICHARD  BASSETT, 
JACOB  BROOM. 

MARYLAND. 

JAMES  M'HENRY, 
DANIEL  OF  St.  Tho.  Jenifer, 
DANIEL  CARROLL. 

VIRGINIA. 

JOHN  BLAIR, 
JAMES  MADISON,  Jr. 

NORTH  CAROLINA. 

WILLIAM  BLOUNT, 
RICHARD  DOBBS  SPAIGHT, 
HUGH  WILLIAMSON. 


What  suffi- 
cient for 
ratification 


/ 
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PENNSYLVANIA. 

BENJAMIN  FRANKLIN, 
THOMAS  MIFFLIN, 
ROBERT  MORRIS, 
GEORGE  CLYMER, 
'  THOMAS  FITZSIMONS, 
JARED  INGERSOLL, 
JAMES  WILSON, 
GOUVERNEUR  MORRIS. 


SOUTH  CAROLINA. 

JOHN  RUTLEDGE, 
CHARLES  C.  PINCKNET, 
CHARLES  PINCKJNEY, 
PIERCE  BUTLER. 

GHOROIA. 

WILLIAM  FEW, 
ABRAHAM  BALDWIN. 


Attest:        William  Jackson,  Secretary. 


AMEIS^DMEISTS. 

Article    I.  Restriction  on  Power  07  Congress. 
II.  Right  to  Bear  Arms. 

III.  Billeting  Soldiers. 

IV.  Seizures,  Searches,  and  Warrants. 

Y.  Criminal    Proceedings    and    Condemnation  or 

Property. 
YI.  Mode  of  Trial  in  Criminal  Proceedings. 
YII.  Trial  by  Jury. 
YIII.  Bails— Finks— Punishments. 
IX.  Certain  Rights  Not  Denied  the  People. 
X.  States  Rights. 
XI.  Judicial  Powers. 

XII.  Election  of  President  and  Yice  President. 
XIII.  Slavery. 
XIY.  Citizenship,  Representation,  and  Payment  oi 

Public  Debt. 
XY.  Elective  Franchise. 


ARTICLE  I. 


Rertrio- 
lions  on 
power  of 
Congrees 


RESTRICTIONS  ON  POWER  OF  CONGRESS. 

Section  L  Free  exercise  of  religion,  speech,  etc.,  and  right  of  people 
to  assemble. 

Section  1.  Congress  shall  make  no  law  respecting 
an  establishment  of  religion,  or  prohibiting  the  free 
exercise  thereof,  or  abridging  the  freedom  of  speech  or 
of  the  press;  or  the  right  of  the  people  peaceably  to 
assemble,  and  to  petition  the  government  for  a  redress 
of  grievances. — [Proposed  Sept.  25th,  1789;  ratified 
Dec.  15th,  1791. 
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ARTICLE   II. 

BIOHT  TO  BEAB  ARMS. 

Skction  1.  Eight  not  to  be  denied  to  people. 
Section  1.    A  well  regulated  militia  being  necessary  Right  to 

bear  arms. 

to  the  security  of  a  free  State,  the  right  of  the  people 
to  keep  and  bear  arms  shall  not  be  infringed. — [Id. 


ARTICLE  III. 

BILLETING    07  80LBIEBS. 

Section  1.  No  soldier  to  be  billeted,  etc. 

Section  1.     No  soldier  shall,  in  time  of  peace,  be  quar-  Billeting  of 
tered  in  any  house,  without  the  consent  of  the  owner; 
Bor  in  time  of  war,  but  in  a  manner  to  be  prescribed  by 
law. — [Id. 


ARTICLE  IV. 

SEIZURES,  SEARCHES,  AND  WARRANTS. 

Section  1.  Unreasonable  searches,  seizures,  and  warrants  prohibited. 

Section  1.    The  right  of  the  people  to  be  secure  in  Seixarw. 
their  persons,  houses,  papers,  and   effects,  against  un-  and 

warrsnts. 

reasonable  searches  and  seizures,  shall  not  be  violated, 
and  no  warrants  shall  issue  but  upon  reasonable  cause, 
supported  by  oath  or  affirmation,  and  particularly  de- 
scribing the  place  to  be  searched,  and  the  person  or 
things  to  be  seized. — [Id. 


ARTICLE  V. 

CRIMINAL  PROCEEDINGS  AND  CONDEMNATION  OF  PROPERTY. 

Section  1,  No  person  to  be  held  to  answer  for  certain  crimes  except 
on  indictment.    Exception — not  to  be  twice  tried  for 
same  offense;  not  to  be  a  witness  against  himself;  right 
,      to  compensation  for  property  condemned. 
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Criminal  SEcmoN  1.     No   person   shall  be  held  to  answer  for 

proceedingB  "^ 

and  con;       a   capital,   or   otherwise    infamous   crime,   unless    on  a 

demnation  *         '  .  ' 

ofproporty.  presentment  or  indictment  of  a  grand  jury,  except  in 
cases  arising  in  the  land  or  naval  forces,  or  in  the  militia, 
when  in  actual  service,  in  time  of  war,  or  public  danger; 
nor  shall  any  person  be  subject  for  the  same  offense  to  be 
twice  put  in  jeopardy  of  life  or  limb;  nor  shall  be  com- 
pelled in  any  criminal  case  to  be  a  witness  against  him- 
self, nor  be  deprived  of  life,  liberty,  or  property,  withoat 
due  process  of  law;  nor  shall  private  property  be  taken 
for  public  use  without  just  compensation. — [Id. 


AETICLB  VI. 

MODS  OF  TRIAL  IN  CSIMTNAL  PRC^EDINGS. 

» 

Section  1.  Accused  entitled  to  speedy  trial;  to  confront  witnesses; 
to  have  counsel;  place  of  trial,  etc. 

Mode  of  Section  1.    In  all  criminal  prosecutions  the  accused 

criminal       shall  cnjoy  the  right  to  a  speedy  and  public  trial,  by 

prooeoding. 

an  impartial  jury  of  the  State  and  district  wherein  the 
crime  shall  have  been  committed,  which  district  shall 
have  been  previously  ascertained  by  law,  and  to  be 
informed  of  the  nature  and  cause  of  the  accusation ;  to  be 
confronted  with  the  witnesses  against  him;  to  have  com- 
pulsory process  for  obtaining  witnesses  in  his  favor,  and 
to  have  the  assistance  of  counsel  for  his  defense. — [Id. 


ARTICLE  VII. 

TBIAL  BY  JURY. 

Section  1.  Right  of  trial  by  jury  in  civil  actions. 
Trial  by  SECTION  1.     In  suits  at  common  law,  where  the  value 

jui-y. 

in  controversy  shall  exceed  twenty  dollars,  the  right 
of  trial  by  jury  shall  be  preserved;  and  no  fact,  tried 
by  jury,  shall  be  otherwise  reexamined  in  any  Court  of 
the  United  States  than  according  to  the  rules  of  com- 
mon law. — [Id. 
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ARTICLE  VIII. 

BAILS— FIXES— PUNISHMENTS. 

Section  1.  Not  to  be  excessive. 

Secjtion  1.    Excessive  bail  shall  not  be  required,  nor  Baiis-fines, 

^  punish- 

excessive  fines  imposed,  nor  cruel  and  unusual  punish-  ments. 
ments  inflicted. — [Id. 

ARTICLE  IX. 

CEKTAIN  BIGHTS  NOT  DENIED  TO  THE  PEOPLE. 

Section  1.  Rights  of  people  not  disparaged  by  Constitution. 

Section  1.     The  enumeration  in  the  Constitution  of  cer-  certain 
tain  rights  shall  not  be  construed  to  deny  or  disparage   denied  to 
others  retained  by  the  people. — [Id. 


ARTICLE  X. 

STATES  BIGHTS. 

Section  1.  Certain  powers  reserved  to  the  States  or  to  the  people. 
Section  1.    The  powers  not  delegated  to  the  United   sutel 

rishts. 

States  by  the  Constitution,  nor  prohibited  by  it  to  the 
States,  are  reserved  to  the  States,  respectively,  or  to  the 
people. — [Id. 

ARTICLE  XI. 
judicial  powebs. 

( 

Section  1.  Limitation  on. 

Section  1.  The  judicial  power  of  the  United  States  Judicial 
Bhall  not  be  construed  to  extend  to  any  suit  in  law 
or  equity  commenced  or  prosecuted  against  one  of  the 
United  States  by  the  citizens  of  another  State,  or  by 
citizens  or  subjects  of  any  foreign  State. — [Proposed 
March  5th,  1704;  ratified  January  8th,  1798. 
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ARTICLE  XII 


KLECTIOK  OP  PRESIDENT  AND  VICB  PRESIDENT. 


Election  of 
Pro^idbDt 
and  Vioo 
President 


Section  1.  Manner  of  election,  etc. 

Section  1.     The  Electors  shall  meet  in  their  respective 
States,  and  vote  by  ballot  for  President  and  Vice  Presi- 
dent, one  of  whom,  at  least,  shall  not  be  an  inhabitant  of 
the  same  State  with  themselves;  they  shall  name  in  their 
ballots  the  person  voted  for  as  President,  and  in  distinct 
ballots  the  person  voted  for  as  Vice  President;  -and  they 
shall  make  distinct  lists  of  all  persons  voted  for  as  Presi- 
dent, and  of  all  persons  voted  for  as  Vice  President,  and  oi 
the  number  of  votes  for  each,  which  lists  they  shall  sign 
and  certify,  and  transmit,  sealed,  to  the  seat  of  the  Govern- 
ment of  the  United  States,  directed  to  the  President  of 
the  Senate.     The  President  of  the  Senate  shall,  in  the 
presence  of  the  Senate  and  House  of  Eepresentatives, 
open  all  the  certificates,  and  the  votes  shall  then  be 
counted.      The  person   having  the  greatest  number  of 
votes  for  President  shall  bo  the  President,  if  such  a  nnm- 
bor  be  a  majority  of  the  whole  number  of  Electors  ap- 
pointed; and  if  no  person  have  such  a  majority,  then  fh>m 
the  persons  having  the  highest  numbers,  not  exceeding 
three,  on  the  list  of  those  voted  for  as  President,  the 
House  of  Eepresentatives  shall  choose  immediately,  by 
ballot,  the  President.      But  in  choosing  the  President, 
the  votes  shall  be  taken  by  States,  the  representation 
from  each  State  having  one  vote;  a  quorum  for  this  pur- 
pose shall   consist  of  a  member  or  members  from  two 
thirds  of  the  States,  and  a  majority  of  all  the  States  shall 
be  necessary  to  a  choice.     And  if  the  House  of  Eepre- 
sentatives shall  not  choose  a  President,  whenever  the 
right  of  choice  shall  devolve  upon  them,  before  the  fourth 
day  of  March  next  following,  then  the  Vice  President 
shall  act  as  President,  as  in  the  case  of  the  death  or  other 
constitutional  disability  of  the  President.      The  person 
having  the  greatest  number  of  votes  as  Vice  President 
shall  be  the  Vice  President,  if  such  number  be  a  majority 
of  the  whole  number  of  Electors  appointed;  and  if  no 
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person  have  a  majority,  then  from  the  two  highest  num- 
bers on  the  list  the  Senate  shall  choose  the  Vice  Presi- 
dent; a  quorum  for  the  purpose  shall  consist  of  two 
thirds  of  the  whole  number  of  Senators,  and  a  majority 
of  the  whole  number  shall  be  necessary  to  a  choice.  But 
no  person  constitutionally  ineligible  to  the  office  of  Presi- 
dent shall  be  eligible  to  that  of  Vice  President  of  the 
United  States. — [Proposed  Dec.  12th,  1803  j  ratified  Sept. 
25th,  1804. 


ARTICLE  XIII. 

BLAYEBT. 

Section  I.  Slavery  prohibited. 

2.  Enforcement  of  this  Article  "by  Congress. 

•    Section  1.     Neither  slavery  nor  involuntary  servitude,  Slavery 

prohibited. 

except  as  a  punishment  for  crime  whereof  the  party  shall 
have  been  duly  convicted,  shall  exist  within  the  United 
States  or  any  place  subject  to  their  jurisdiction. 

Sec.  2.     Congress  shall  have  power  to  enforce  this  Enforce-; 

mentoftliis 

Article  by  appropriate  legislation. — [Declared  ratified  De-  Article  by 
cember  18th,  1865.     TJ.  S.  Statutes  at  Large,  Yol.  13,  p.  ^ 

775. 


AKTICLE  XIV. 

CITIZENSHIP,  BEPRESENTATION,   AND  FAYMXNT  07  FI7BLIC  DEBT. 

Section  1.  Who  are  citizens— rights  of. 

2.  Apportionment   of    representation   among    the   several 

States. 
8.  Certain  persons  disqualified  from-  holding  ofGlce;  removal 
of  disability,  how  effected. 

4.  Payment  of  public  debt   not  to  be  questioned;   debts 

incurred  in  aid  of  rebellion  not  to  be  assumed. 

5.  Power  of  Congress  to  enforce  this  Article. 

Section  1.    All  persons  born   or  naturalized  in  the  Who  are 

•  citizoDfl  * 

TJnited  States  and  subject  to  the  jurisdiction  thereof  are  rights  oh 
citizens  of  the  United  States  and  of  the  State  wherein 
they  reside.     No  State  shall  make  or  enforce  any  law 

73  *-^Co.  Civ.  Pro. 
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which  shall  abridge  the  privileges  or  immnnities  of  citi- 
zens of  the  United  States;  nor  shall  any  State  deprive 
any  person  of  life,  liberty,  or  property  without  due  pro- 
cess of  law,  nor  deny  to  any  person  within  its  jurisdictioG 
the  equal  protection  of  the  laws. 

Apportion-       Sec.  2.     Ecprcsentatives  shall  be  apportioned  among 

mentor  •  . 

roprosenta-   the  Several  states  according  to  their  respective  numbers, 

tionamonR 

the  several  counting  the  wholc  number  of  persons  in  each  StaU. 
excluding  Indians  not  taxed.  But  when  the  right  tc^vote 
at  any  election  for  the  choice  of  Electors  for  President 
and  Vice  President  of  the  United  States,  Eeprescntatives 
in  Congress,  the  executive  and  judicial  officers  of  a  State, 
or  the  members  of  the  Legislature  thereof,  is  denied  to 
any  of  the  male  inhabitants  of  such  State,  being  twentj- 
one  years  of  age  and  citizens  of  the  United  States,  or  in 
any  way  abridged,  except  for  participation  in  rebellion  or 
other  crime,  the  basis  of  representation  therein  shall  be 
reduced  in  the  proportion  which  the  number  of  such  male 
citizens  shall  bear  to  the  whole  number  of  male  citizens 
twenty-one  years  of  age  in  such  State. 

Certain  Sec.  3.     No  pcrson  shall  be  a  Senator  or  Eepresentative 

S?g3SliiQod  in  Gonffress,  or  Elector  of  President  and  Vice  President, 
holding  or  hold  any  office,  civil  or  military,  under  the  United 
States  or  under  any  State,  who,  having  previously  taken 
an  oath  as  a  member  of  Congress,  or  as  an  officer  of  the 
United  States,  or  as  a  member  of  any  State  Legislature, 
or  as  an  executive  or  judicial  officer  of  any  State,  to  sup- 
port the  Constitution  of  the  United  States,  shall  have 
engaged  in  insurrection  or  rebellion  against  the  same,  or 
given  aid  or  comfort  to  the  enemies  thereof.  But  Con- 
gress may,  by  a  vote  of  two  thirds  of  each  House,  remove 
such  disability. 


office,  etc. 


Payment  of      Sec.  4.     The  validity  of  the  public  debt  of  the  United 
nottobe°      States,  authorized  by  law,  including  debts  incurred  for 

auoHtioned;  ^      /.  •     •  i    i  j.-        i> 

ebu  payment  of  pensions  and  bounties  for  services  m  sup- 

.in  aid  of      pressing  insuiTcction  or  rebellion,  shall  not  be  questioned. 

rebellion        r  o  a. 

not  to  be      But  neither  the  United  States  nor  any  State  shall  assume 

assumed.  '^ 

or  pay  any  debt  or  obligation  incurred  in  aid  of  insur- 
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rection  or  rebellion  against  the  United  States,  or  any 
claim  for  the  loss  or  emancipation  o^  any  slave;  but  all 
such  debts,  obligations,  and  claims  shall  be  held  illegal 
and  void. 

Sec.  5.     The  Congress  shall  have  power  to  enforce,  by  Power  of 

°  ^  '     "^     Congrew  to 

appropriate  legislation,  the  provisions  of  this  Article. —  enforce  this 
[Declared  ratified  July  28th,  1868.    XJ.  S.  Statutes  at 
Ijarge,  Vol.  15,  pp.  709-11. 


ARTICLE  XV. 

ELECTIVE  FRANCHISE. 

Section  1.  Right  of  all  citizens  to  vote., 

2.  Power  of  Congress  to  enforce  this  Article. 

V 

Section  1.    The  right  of  citizens  of  the  United  States  Ri^htof  au 
to'  vote  shall  not  be  denied  or  abridged  by  the  United  vote. 
States  or  by  any  State,  on  account  of  race,  color,  or 
previous  condition  of  servitude. 

Sec.  2.    The  Congress  shall  have  power  to   enforce  Power  of 

Congress  to 

this  Article  by  appropriate  legislation. — [U.  S.  Statutes  enforce  this 

Article. 

at  Large,  Vol.  15,  p.  346.  # 


CONSTITUTION  OF  CALIFORNIA. 


ADOPTED  BY  THE  CONVENTION,  OCTOBER  TENTH, 
EIGHTEEN  HUNDRED  AND  FORTY-NINE ;  RATIFIED 
BY  THE  PEOPLE,  NOVEMBER  THIRTEENTH,  EIGHT- 
EEN HUNDRED  AND  FORTY-NINE ;  PROCLAIMED, 
DECEMBER  TWENTIETH,  EIGHTEEN  HUNDRED  AND 
FORTY-NINE;  AND  AMENDED,  EIGHTEEN  HUNDRED 
AND  SIXTY-TWO. 


PEBAMBLE. 

Wb,  the  People  of  California,  grateful  to  Almighty 
God  for  our  freedom,  in  order  to  secure  its  blessings, 
do  establish  this  Constitution. 


AbTICLE     I.  DsCLABATIOir  07  RiOHTS. 

II.  Right  of  Suffrage. 

III.  Distribution  of  Powers. 

IV.  Legislative  Department. 
V.  Executive  Department. 

YI.  Judicial  Department. 
VII.  Militia. 
VIII.  State  Debts.  * 

IX.  Education. 

X.  Mode  of  Amending  and  Revising  the   Consti- 
tution. 
XI.  Promiscuous  Provisions. 
XII.  Boundary. 
Schedule. 


ARTICLE  I. 
declaration  of  rights. 


Section  1.  Inalienable  rights. 

2.  Popular  goveranient. 
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Inaliena- 
ble rights. 


Section  3.  Jury  trial. 

4.  Religious  worship,  and  liberty  of  conscience. 

5.  Habeas  corpus. 

6.  Excessive  bail,  fines,  and  punishments. 

7.  All  offenses  bailable — one  exception. 

8.  Personal  rights,  and  rights  of  property. 
^                   9.  Liberty  of  speech  and  press,  and  law  of  libel. 

10.  Popular  assemblies. 

11.  Uniformity  of  general  laws. 

12.  Military  power. 

13.  Quartering  of  soldiers. 

14.  Representation. 

15.  Imprisonment  for  debt. 

r 

16.  Laws  prohibited. 

17.  Rights  of  foreigners. 

18.  Slavery  prohibited. 

19.  Search  warrants. 

20.  Treason  defined  and  how  punished. 

21.  Popular  rights  retained  by  the  people. 

Section  1.  All  men  are  by  nature  free  and  independ- 
ent, and  have  certain  inalienable  rights,  among  which 
are  those  of  enjoying  and  defending  life  and  liberty; 
acquiring,  possessing,  and  protecting  property,  and  pur- 
suing and  obtaining  safety  and  happiness. 

Sec.  2.  All  political  power  is  inherent  in  the  people. 
Government  is  instituted  for  the  protection,  security,  and 
benefit  of  the  people,  and  they  have  the  right  to  alter  or 
reform  the  same  whenever  the  public  good  may  require  it. 

m 

Sec  3.  The  right  of  trial  by  jury  shall  be  secured  to 
all,  and  remain  inviolate  forever;  but  a  jury  trial  maybe 
waived  by  the  parties,  in  all  civil  cases,  in  the  manner  to 
be  proscribed  by  law. 

Sec.  4.  The  free  exercise  and  enjoyment  of  religious 
andTiberty  profession  and  worship,  without  discrimination  or  prefer- 
oonscienco.  ence,  shall  forever  be  allowed  in  this  State;  and  no  person 
shall  be  rendered  incompetent  to  be  a  witness  on  account 
of  his  opinions  on  matters  of  religious  belief;  but  the  lib- 
erty of  conscience  hereby  secured  shall  not  be  so  con- 
strued as  to  excuse  acts  of  licentiousness,  or  justify 
practices  inconsistent  with  the  peace  or  safety  of  this 
State. 


Popular 
govern- 
ment. 


Jury  trial. 


Reliffious 
worHnip, 
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Sec.  5.    The  privilege  of  the  writ  of  habeas  corpus  Habeas 
shall  not  be  snspended,  nuless  when,  in  cases  of  rebellion 
or  invasion,  the  public  safety  may  require  its  suspension. 

Sec.  6.     Excessive  bail  shall  not  be  required,  nor  exces-  Excessive 
sive  fines  imposed;  nor  shall  Cruel  or  unusual  punish-  and'pun-' 
ments  be  inflicted;  nor  shall  witnesses  be  unreasonably 
detained. 

Sec.  7.    All  persons  shall  be  bailable  by  sufficient  sure-  An  offenses 
ties,  unless  for  capital  offenses  when  the  proof  is  evident  one 

exception. 

or  the  presumption  great. 

Sec.  8.     No  person  shall  be  held  to  answer  for  a  capi-  Personal 
tal  or  otherwise  infamous  crime  (except  in  cases  of  im-  rights  of 

property. 

peachment,  and  in  cases  of  militia  when  in  actual  service, 
and  the  land  and  naval  forces  in  time  of  war,  or  which 
this  State  may  keep,  with  the  consent  of  Congress,  in 
time  of  peace,  and  in  cases  of  petit  larceny,  under  the 
regulation  of  the  Legishiture)  unless  on  i)resenlment  or 
indictment  of  a  Grand  Jury;  and,  in  any  trial  in  any 
Court  w^fttever,  the  party  accused  shall  be  allowed  to 
appear  and  defend,  in  person  and  with  counsel,  as  in  civil 
actions.  No  person  shall  be  subject  to  be  twice  put  in 
jeopardy  for  the  same  offense;  nor  shall  he  be  compelled, 
in  any  criminal  case,  to  be  a  witness  against  himself;  nor  . 
be  deprived  of  life,  liberty,  or  property  without  due  pro- 
cess of  law;  nor  shall  private  property  be  taken  for 
public  use  without  just  compensation. 

Sec.  9.  Every  citizen  may  freely  speak,  write,  and  Liberty  of 
publish  his  sentiments  on  4II  subjects,  being  responsible  prosi*.  and 
for  the  abuse  of  that  right;  and  no  law  shall  be  passed 
to  restrain  or  abridge  the  liberty  of  speech  or  of  the 
press.  In  all  criminal  prosecutions  on  indictments  for 
libels,  the  truth  may  be  given  in  evidence  to  the  jury; 
and  if  it  shall  appear  to  the  jury  4;hat  the  matter  charged 
as  libelous  is  true,  and  was  published  with  good  motives 
and  for  justifiable  ends,  the  party  shall  be  acquitted;  and 
the  jury  shall  have  the  right  to  determine  the  law  and 
the  fact. 
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Privilegea 
of  electors. 


special  cases  ^8  such  a  proportion  of  the  legislative  body 
may  deem  just  and  proper. 

Sec.  2.  Electors  shall,  in  all  cases  except  treason, 
felony,  or  breach  of  the  peace,  bo  privileged  from  arrest 
on  the  days  of  election,  during  their  attendance  at  such 
election,  going  to  and  returning  therefrom. 

dut^*  when  ^^^'  ^'  "^^  clcctor  shall  be  obliged  to  perform  militia 
performed  ^^^7  ^°  ^^^  ^^7  ^^  election,  except  in  time  of  war  ©r 
ty  electors,  public  danger. 


Residence 
of  voters, 
gained  or 
lost 


Who  are 
not  electors 


Sec.  4.  For  the  purpose  of  voting,  no  person  shall  be 
deemed  to  have  gained  or  Tost  a  residence  by  reason  of 
his  presence  or  absence  while  employed  in  the  service  of 
the  United  States,  nor  while  engaged  in  the  navigation 
of  the  waters  of  this  State  or  of  the  United  States,  or  of 
the  high  seas;  nor  while  a  student  at  any  seminary  of 
learning;  nor  while  kept  at  any  almshouse,  or  other  asy- 
lum, at  public  expense;  nor  while  confine(?  in  any  public 
prison. 

Sec.  5.  No  idiot  or  insane  person,  or  person  convicted 
of  any  infamous  crime,  shall  be  entitled  to  the  privileges 
of  an  elector. 


Biection  by       Sec.  6.    All  elections  by  the  people  shall  be  by  ballot. 

baUot. 


ABTICLE  in. 


DISTRIBUTION  OF   POWERS. 


Three 
separate 
depart- 
ments. 


Sectio3»  1.  Three  separate  departments. 

Section  1.  .The  powers  of  the  Government  of  the  State 
of  California  shall  be  divided  into  three  separate  depart- 
ments: the  Legislative,  the  Executive,  and  Judicial;  and 
no  person  charged  with  the  exercise  of  powers  properly 
belonging  to  one  of  these  departments  shall  exercise  any 
functions  appertaining  to  either  of  the  others,  except  in 
the  cases  hereinafter  expressly  directed  or  permitted. 
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ARTICLE  IV. 

LEOISLATIYB  DEPARTMENT. 

Section  1.  Senate  and  Assembly,  and  enacting  clause  of  laws. 

2.  Sessions  of  the  Le^fislature. 

3.  Election  and  term  of  Assemblymen. 

4.  Qualifications  of  Legislators. 

5.  Election  and  term  of  Senators. 

6.  Number  and  classes  of  Senators. 

7.  Number  of  Senators,  when  increased.  > 

8.  Organization  of  Legislative  Houses. 

9.  What  number  constitutes  a  quorum. 

10.  Kules  for  their  government,  and  expulsions. 

11.  Each  House  to  keep  a  Journal. 

12.  Members  privileged  froni  arrest  and  summons. 

13.  Vacancies,  how  filled. 

14.  Open  doors,  and  secret  sessions. 

15.  Adjournments,  how  long  and  where  to. 

16.  Origin  and  passage  of  bills. 

17.  Bills  to  bo  approved  by  the  Governor  or  returned  vetoed; 

pa^gc  over  the  veto.  ' 

18.  Assembly  to  present  and  Senate  to  try  articles  of  im-  • 

peachment. 

19.  AVhat  ofiicers  liable  to  impeachment.    Judgment  in  what. 

20.  Member  ineligible  to  oflSce  created  during  his  term  of 

office. 

21.  Persons  holding  lucrative  offices  under  the  United  States 

Government,  etc.,  ineligible  to  office  under  State  Gov- 
ernment.   Proviso. 

22.  Embezzlement  or  defalcation  of  public  funds  by  officer. 

Penalty. 

23.  Public  moneys  and  accounts,  how  disposed  of  and  kept, 

and  published  with  laws. 

24.  Compensation,  how  fixed. 

25.  Title  of  laws;  tiow  revised  and  amended. 

26.  Divorces  shall  not  bo  granted  by  Legislature. 

27.  Lotteries  prohibited. 

28.  Census,  when  and  how  taken.    Number  of  members. 

29.  Apportionment  of  Legislators. 

30.  Congressional,  Senatorial,  and  Assembly  Districts.  ^ 

31.  Corporations  to  be  formed  under  general  laws. 

82.  Dues  of  corporations,  and  individual  liability  therefor. 

33.  What  are  corporations.    Their  powers  and  duties. 

34.  Banks  of  deposit  authorized. 

35.  Banks  of  circulation  prohibited. 

36.  Individual  liability  of  corporators  for  debt. 

37.  Organization  of  municipal  corporations. 
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Section  38.  Legislative  elections  to  bo  viva  voce. 

39.  Amendments  to  Article  IV  not  to  affect  official  incum- 
bency. 

Senate  and       SECTION  1.     The  Legislative  power  of  this  State  shall 

Ai>8embiy, 

and  be  vested  in  a  Senate  and  Assembly,  which  shall  be  desi^- 

enacting  ^ 

jjiauBoof      nated  the  Legislature  of  the  State  of  California,  and  the 

laws. 

enacting  clause  of  every  law  shall  be  as  follows:  "The 
People  of  the  State  of  California,  represented  in  Senate 
and  Assembly,  do  enact  as  follows." 

SessjonBof        Sec.  2.     The  sessions  of  the  Legislature  shall  be  bien- 

tho  Logia-  ^ 

laturo.  nial,  and  shall  commence  on  the  first  Monday  of  December 
next  ensuing  the  election  of  its  members,  unless  the  Gov- 

* 

ernor  of  the  State  shall,  in  the  interim,  convene  the  Leg- 
islature by  proclamation.  No  session  shall  continue 
longer  than  one  hundred  and  twenty  days. 

Election  Sec.  3.     The  members  of  the  Assembly  shall  be  chosen 

and  term  of 

Assembiy-i  biennially,  by  the  qualified  electors  of  4heir  respective 

men.  ^ 

•  districts,  on  the  first  Wednesday  in  September,  unless 

otherwise  ordered  by  the  Legislature,  and  their  term  of 
office  shall  be  two  years.' 

Quaiiflca-         Sec.  4.     Senators  and  members  of  Assembly  shall  be 

lions  of  "^ 

Legislators,  duly  qualified  electors  in  the  respective  counties  and  dis- 
tricts which  they  represent. 

Election  Sec.  5.     Senators  shall  be  chosen  for  the  term  of  four 

and  term  of  ,  .  i       ,  «  /«     « 

Senators,  years,  at  the  same  time  and  places  as  members  of  the 
Assembly;  and  no  person  shall  be  a  member  of  the  Senate 
or  Assembly  who  has  not  been  a  citizen  and  inhabitant  of 
the  State  and  of  the  county  or  district  for  which  be  shall 
be  chosen  one  year  next  before  his  election. 

Number  Sec.  6.     The  number  of  Senators  shall  not  be  loss  than 

and  classes 

of  Senators,  one  third,  nor  more  than  one  half,  of  that  of  the  members 
of  the  Assembly;  and  at  the  first  session  of  the  Legisla- 
ture after  this  section  takes  effect,  the  Senators  shall  be 
divided  by  lot,  as  equally  as  may  be,  into  two  classes. 
The  seats  of  the  Senators  of  the  first  class  shall  be  vacated 
at  the  expiration  of  the  second  year,  so  that  one  half  shall 
be  chosen  biennially. 
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Sec.  7.     When  the  number  of  Senators,  is  increased  Number  of 

Senators, 

they  shall  be  apportioned  by  lot,  'so  as  to  keep  the  two  when 
classes  as  nearly  equal  in  number  as  possible. 

Sec.  8.    !IGS&ch  House  shall  choose  its  own  officers,  and  OrganUa- 
judge  of  the  qualifications,  elections,  and  returns  of  its  legislative 

JLlouses* 

own  members.  » 

Sec.  9.     A  majority  of  each  House  shall  constitute  a  What 
quorum  to  do  business:  but  a  smaller  number  may  adjourn  constitutes 

a  quorum. 

from  day  to  day,  and  may  compel  the  attendance  of  absent 
members,  in  such  manner  and  under  such  penalties  as 
each  House  may  provide. 

Sec.  10.    Each  House  shall  determine  the  rule  of  its  Rules  for 

their  gov- 

own  proceedings,  and  may,  with  the  concurrence  of  two  ernment, 
thirds  of  all  the  members  elected,  expel  a  member.  expulsions. 

Sec  11.     Each  House  shall  keep  a  Journal  of  its  own  Each 

House  to 

proceedings,  and  publish  the  same;  and  the  yeas  and  nays  keep  » 
of  the  members  of  either  House  on  any  question  shall,  at 
the  desire  of  any  three  members  present,  be  entered  on 
the  Journal. 

Sec.  12.    Members  of  the  Le^^islature  shall,  in  all  cases  Members 

^  '         ,  prinleged 

except  treason,  felony,  and  breach  of  the  peace,  be  privi-  from  arrest 
leged  from  arrest,  and  shall  not  be  subject  to  any  civil  summons. 
process  during  the  session  of  the  Legislature,  nor  for  fif- 
teen days  next  before  the  commencement  and  after  the 
termination  of  each  session. 

Sec.  13.     When  vacancies  occur  in  either  House,  the  Vacancies, 

how  filled. 

Governor,  or  the  perSon  exercising  the  functions  of  the 
Governor,  shall  issue  writs  of  election  to  fill  such  vacan- 
cies^ 

Sec.  14.    The  doors  of  each  House  shall  be  open,  except  Open  doors 
on  such  occasions  as,  in  the  opinion  of  the  House,  may  sessions, 
require  secrecy. 

Seo.  15.     Neither  House  shall,  without  the  consent  of  Adjourn- 

'  ments,  now 

the  other,  adjourn  for  more  thj^  three  days,  nor  to  any  J^Jfy^^J^ 
other  place  than  that  in  which  they  may  be  sitting. 
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Origin  and        Sec.  16.    Any  bill  may  originate  in  either  Hoa8e  of  the 

passage  of  ^  ^  c 

bills.  Legislature,  and  all  bills  passed  by  one  House  may  be 

amended  in  the  other. 


Bills  to  be 
approved 
by  the 
Governor, 
etc 


Impeach- 
ment 


What 
officers 
liable  to 
impeach- 
ment, etc. 


Sec.  17.  Every  bill  which  may  have  passed  the  Legis- 
lature shall,  before  it  becomes  a  law,  be  presented  to  the 
Governor.  If  he  approve  it,  he 'shall  sign  it,  but  if  not  he 
shall  return  it,  with  his  objections,  to  the  House  in  which 
it  originated,  which  shall  enter  the  same  upon  the  Journal, 
and  proceed  to  reconsider  it.  If,  after  such  reeoDsidera- 
tion,  it  again  pass  both  Houses,  b}^  yeas  and  nays,  by  a 
majority  of  two  thirds  of  the  members  of  each  House 
present,  it  shall  become  a  law,  notwithstanding  the  Gov- 
ernor's objections.  If  any  bill  shall  not  be  returned 
within  ten  days  after  it  shall  have  been  presented  to  him 
(Sundays  excepted),  the  same  shall  become  a  law,  in  like 
manner  as  if  he  had  signed  it,  unless  the  Legislature,  by 
adjournment,  prevent  such  return. 

Sec.  18.  The  Assembly  shall  have  the  sole  power  of 
impeachment,  and  all  impeachments  shall  be  tried  by  the 
Senate.  When  sitting  for  that  purpose,  the  Senators  shall 
be  upon  oath  or  affirmation;  and  no  person  shall  be  con- 
victed without  the  concurrence  of  two  thirds  of  the  mem- 
bers present. 

Sec.  19.  The  Governor,  Lieutenant  Governor,  Secre- 
tary of  State,  Controller,  Treasurer,  Attorney  General, 
Surveyor  General,  Justices  of  the  Supreme  Court,  and 
Judges  of  the  District  Court,  shall  be  liable  to  impeach- 
ment for  any  misdemeanor  in  office^  but  judgment  in  such 
cases  shall  extend  only  to  removal  from  office  and  dis- 
qualification to  hold  any  office  of  honor,  trust,  or  profit 
under  the  State;  but  the  party  convicted  or  acquitted 
shall,  nevertheless,  be  liable  to  indictment,  trial,  and 
punishment  according  to  law.  All  other  civil  officers 
shall  be  tried  for  misdemeanor  in  office  in  such  a  manner 
as  the  Legislature  may  provide. 

Sec.  20.     No  Senator  or  member  of  Assembly  shall, 
during  the  term  for  whicn  he  shall  have  been  elected,  be 
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appointed  to  any  civil  office  of  profit  under  this  State  Member 

"^  ^  ineligible 

which    shall  have  been  created  or  the   emoluments   of  tooftice 

created 

which  shall  have  been  increased  during  such  term,  except  during  Ms 
such  offices  as  may  be  filled  by  election  by  the  people.       o^ce. 

Sec.  21.     No  person  holding:  any  lucrative  office  under  Persona 
the  United  States,  or  any  other  power,  shall  be  eligible  lucrative 

'  "^  -^  '  '^  offices 

to  any  civil  office   of  profit  under  this  State;  provided^  under  the 
that  officers  in  the  militia  to  which  there  is  attached  no  states 

(jovorn- 

annual  salary,  or  local  officers  and  Postmasters,  whose  ^jo^VijV^' 
compensation  does,  not  exceed  five  hundred  dollars  per  unSer^state 
annum,  shall  not  be  deemed  lucrative.  menL°" 

Sec.  22.     No  person  who  shall  be  convicted  of  the  em-  Embezzie- 
bezzlement  or   defalcation   of  the  public   funds  of  this  defalcation 

of  public 

State  shall  ever  be  eligible  to  any  office  of  honor,  trust,  or  funds  by 

°  "^  '  '  officer. 

profit  under  this  State;   and  the  Legislature   shall,   as  Penalty. 
soon  as  practicable,  pass  a  law  providing  for  the  punish- 
ment of  such  embezzlement  or  defalcation  as  a  felony. 

Sec.  23.     No  money  shall  be  drawn  from  the  Treasury  Public 
but  in  consequence  of  appropriations  made  by  law.     An  accounts, 
accurate  statement  of  the  receipts  and  expenditures  of  disposed  of 

^  and  keptf 

the  public  moneys  shall  be  attached  to  and  published  etc. 
with  the  laws  at  every  regular  session  of  the  Legisla- 
ture. 

Sec.  24.     The  members  of  the  Legislature  shall  receive  Compensa- 
for  their  services  a  compensation  to  be  fixed  by  law,  and  fixei 
paid  out  of  the  public  Treasury;  but  no  increase  of  the 
compensation  shall  take  effect  during  the  term  for  which 
the  members  of  either  House  shall  have  been  elected. 

Sec.  25.    Every  law  enacted  by  the  Legislature  shall  Title  of 

laws,  etc 

embrace  but  one  object,  and  that  shall  be  expressed  in 
the  title;  and  no  law  shall  be  revised  or  amended  by 
reference  to  its  title;  but  in  such  case  the  Act  revised  or 
section  amended  shall  bo  reenacted  and  published  at 
length. 

Sec.  26.'   No  divorce  shall  be  granted  by  the  Legisla-  Di/onsee. 
ttire.  • 
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LotteiiM. 


Census. 


Apportion- 
ment of 
Legislators. 


Oongrc 

ional, 

Senatorial, 

and 

Assembly 

Districts. 


Corpora* 
tions. 


Sec.  27.  J^o  lottery  shall  be  allowed  by  this  State, 
nor  shall  the  sale  of  lottery  tickets  be  allowed. 

Sec.  28.  The  enumeration  of  the  inhabitants  of  this 
State  shall  be  taken,  ander  the  direction  of  the  Xie^sla- 
ture,  in  the  years  one  thousand  eight  hundred  and  fifty- 
two  and  one  thousand  eight  hundred  and  fifty-five,  and 
at  the  end  of  every  ten  years  thereafter;  and  these  enu- 
merations, together  with  the  census  that  may  be  taken 
under  the  direction  of  the  Congress  of  the  United  States, 
in  the  year  one  thousand  eight  hundred  and  fifty  and 
every  subsequent  ten  years,  shall  serve  as  the  basis  of 
representation  in  both  Houses  of  the  Legislature. 

Sec.  29.  The  number  of  Senators  and  members  of 
Assembly  shall,  at  the  first  session  of  the  Legislature 
hoiden  after  the  enumerations  herein  provided  for  are 
made,  be  fixed  by  the  Legislature,  and  apportioned 
among  the  several  counties  and  districts  to  be  established 
by  law,  according  to  the  number  of  white  inhabitants. 
The  number  of  members  of  Assembly  shall  not  be  less 
than  twenty-four,  nor  more  than  thirty-six,,  until  the 
number  of  inhabitants  within  this  State  shall  amount  to 
one  hundred  thousand;  and,  after  that  period,  in  such 
ratio  that  the  whole  number  of  members  of  Assembly 
shall  never  be  less  than  thirty  nor  more  than  eighty. 

Sec.  30.  When  a  Gongi'essional,  Senatorial,  or  Assem- 
bly District  shall  be  composed  of  two  or  more  counties, 
it  shall  not  be  separated  by  any  county  belonging  to 
another  district.  No  county  shall  be  divided  in  forming 
a  Congressional,  Senatorial,  or  Assembly  District  so  as 
to  attach  one  portion  of  a  county  to  another  county;  but 
the  Legislature  may  divide  each  county  into  as  many 
Congressional,  Senatorial,  or  Assembly  Districts  as  such 
county  may  by  apportionment  be  entitled  to. 

Sec.  31.  Corporations  may  be  formed  under  general 
laws,  but  shall  not  bo  created  by  special  Act,  except  for 
municipal  purposes.  All  general  laws  and  special  Acts 
passed  pursuant  tc^this  section  may  be  altered  from  time 
to  time,  or  repealed. 
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Sec.  32.    Dues  ft*om  corporations  shall  be  secured  bj  Dues  of 
such   individual  liability  of  the  corporators   and  other  tiona.etc 
means  as  may  be  prescribed  by  law. 

Seo.  33.     The  term  corporations,  as  used  in  this  Article,  What  are 

corpontp- 

shall  be  construed  to  include  all  associations  and  joint  tions. 
stock  companies  having  any  of  the  powers  or  privileges 
of  corporations  not  possessed  by  individuals  or  partner- 
ships.   And  all  corporations  shall  have  the  right  to  sue  Their 
and  shall  be  subject  to  bo  sued  in  all  Courts,  in  like  cases  and  dutiea. 
as  natural  persons. 

Sec.  34.    The  Legislature  shall  have  no  power  to  pa«s  Banks 

x-  r  of  deposit 

any  Act  granting  any  charter  for  banking  purposes,  but  aathoiued. 
associations  may  be  formed,  under  general  laws,  for  the 
deposit  of  gold  and  silver;  but  no  such  associations  shall 
make,  issue,  or  put  in  circulation  any  bill,  check,  ticket, 
certificate,  promissory  note,  or  other  paper,  or  the  paper 
of  any  bank,  to  circulate  as  money. 

Seo.  35.    The  Legislature  of  this  State  shall  prohibit  Banks  of 

.       ,  .    ,.  droalation 

by  law  any  person  or  persons,  association,  company,  or  prohibited, 
corporation  from  exercising  the  privileges  of  banking  or 
creating  paper  to  circulate  as  money. 

Sec.  36.    Each  stockholder  of  a  corporation  or  joint  individual 
stock  association  shall  be  individually  and  personally  corporators 

'f  ^  ''     for  debt. 

liable  for  his  proportion  of  all  its  debts  and  liabilities. 

Seo.  37.    It  shall  be  the  duty  of  the  Legislature  to  Organiza- 
provide  for  the  organization  of  cities  and  incorporated  municipal 
villages,  and  to  restrict  their  power  of  taxation,  assess-  tions. 
ment,  borrowing  money,  contracting  debts,  and  loaning 
their  credit,  so  as  to  prevent  abuses  in  assessments  and 
in  contracting  debts  by  such  municipal  corporations. 

Sec.  38.    In  all  elections  by  the  Legislature  the  mem-  Legisiatire 
bcrs  thereof  shall  vote  viva  voce,  and  the  votes  shall  be  be  viva 
entered  on  the  journal. 

Sec.  39.     In  order  that  no  inconvenience  may  result 
to  the  public  service  from  the  taking  effect  of  the  amend- 

75  *_.Co.  Civ.  Pro. 
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Amend-       ments  proposed  to  Article  lY  by  the  Legislature  of  eigh- 

moDtfl  to 

Article  IV    teen  hundred  and  sixty-one,  no  officer  shall  be  suspended 

not  to' affect  "^ 

official  in-     or  superseded  thereby  until  the  election  and  qnalificatioi 

cambency.  x  ^  i 

of  the  several  officers  provided  for  in  said  amendments. 


ARTICLE  V. 

EXECUTIVE  DEPARTMENT. 

Section  1.  GJovemor  is  vested  with  supreme  executive  power. 

2.  Election  of  Governor  and  term  of  office. 

3.  Qualifications  and  eligibility  to  the  office. 

€  4.  Returns  of,  and  counting,  the  votes  for  Grovemor. 

5.  Governor  to  be  Commander  in  Chief. 

6.  Transact  all  executive  business. 

7.  See  to  the  execution  of  the  laws. 

8.  Fill  vacancies  not  otherwise  provided  for. 

9.  Convene  special  sessions  of  the  Legislature. 

10.  Executive  messages. 

11.  Adjourn  the  Legislature  when  the  Houses  disagree. 

12.  Must  not  be  Governor  and  hold  other  office. 

13.  Reprieves  and  pardons  for  offenses. 

14.  Keeper  of  "  The  great  seal  of  the  /State  of  Califorma.-^ 

15.  Sign  and  aecU  grants  and  commissions. 

16.  Of  the  Lieutenant  Governor, 

17.  When  powers  of  Governor  devolve  on  the  Lieutent&t 

€k)vemor. 

18.  Election  and  terms  of  other  State  officers. 

19.  Duties  of  Secretary  of  State. 

20.  Election  of  State  officers  for  first  term  by  Legislature; 

thereafter,  as  in  Section  18  provided. 

21.  Compensation.    Not  to  be  increased  or  diminished. 

Governor  is  SECTION  1.  The  Supreme  executive  power  of  this  State 
supreme^  shall  be  vested  in  a  chief  ii\agistrate,  who  shall  be  styled 
power.         the  Governor  of  the  State  of  California. 

Election  of  Sec.  2.  The  Governor  shall  be  elected  by  the  qualified 
and  term  electors,  at  the  time  and  places  of  voting  for  members  of 
the  Assembly,  and  shall  hold^his  office  four  years  from 
and  after  the  first  Monday  in  December  subsequent  to 
his  election,  and  until  his  successor  is  elected  and  quali- 
fied. 

Sec.  3.     No  person  shall  be  eligible  to  the  office  of 
Governor  (except  at  the  first  election)  who  has  not  been 
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a  citizen  of  the  United  States  and  a  resident  of  this  State  QaaUfioa- 

U0D8  and 

tT7o  years  next  preceding  the  election,  and  attained  the  eligibility 

to  tiie 

age  of  twenty-five  years  at  the  time  of  said  election.  office. 

Sec.  4.     The  returns  of  every  election  for  Governor  RetumBof 

_  and  coontr 

shall  be  sealed  np  and  transmitted  to  the  seat  of  govern-  ingthe 

•^  "  Totefl  for 

ment,  directed  to  the  Speaker  of  the  Assembly,  who  shall,  Governor, 
daring  the  first  week  of  the  session,  open  and  publish 
them  in  presence  of  both  Houses  of  the  Legislature.  The 
person  having  the  highest  number  of  votes  shall  be  Gov- 
ernor; but,  in  case  any  two  or  more  have  an  equal  and 
the  highest  number  of  votes,  the  Legislature  shall,  by 
joint  vote  of  both  Houses,  choose  one  of  said  persons  so 
having  an  equal  and  the  highest  number  of  votes,  for 
Governor. 

Sec.  5.     The  Governor  shall  be  Commander  in  Chief  of  Oo^emor 

...  Command* 

the  militia,  the  army,  and  navy  of  this  State.  er  in  cuet 

Sec  6.    He  shall  transact  all  executive  business  with  Tranaaot 
the  officers  of  government,  civil  and  military,  and  may  biuinen. 
require  information  in  writing  from  the  officers  of  the 
Executive  Department,  upon  any  subject  relating  to  the 
duties  of  their  respective  offices. 

Seo.  7.    fie  shall  see  that  the  laws  are  faithfully  exe-  See  to 

,  execution 

CUted.  ofthelawB. 

Sec.  8.     When  any  office  shall,  from  any  cause,  become  FiUraean- 
vacant,  and  no  mode  is  provided  by  the  Constitution  and  otherwise 

prorided 

law  for  filling  such  vacancy,  the  Governor  shall  have  for. 
power  to  fill  such  vacancy  by  grantiil^  a  commission, 
which  shall  expire  at  the  end  of  the  next  session  of  the 
XfCgislature,  or  at  the  oext  election  by  the  people. 

Sec.  9.    He  may,  on  extraordinary  occasions,  convene  Conrene  * 
the  Legislature  by  proclamation,  and  shall  state  to  both  seflaionsof 

the  liesit" 

Houses,  when  assembled,  the  purpose  for  which  they  latnre. 
shall  have  been  convened. 

Sec  10.    He  shall  communicate  by  message  to  the  Exeontive 

messafes. 

Legislature,  at  every  session,  the  condition  of  the  State, 
and  recommend  such  matters  as  he  shall  deem  expedient. 
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Sjec.  11.  In  case  of  a  disagreement  between  the  two 
Houses  with  respect  to  the  time  of  adjournment,  the 
Governor  shall  have  power  to  adjourn  the  Legislature  to 
such  time  as  he  may  think  proper;  provided,  it  be  not  be- 
yond the  time  fixed  for  the  meeting  of  the  next  Legis- 
lature. 

> 

Sec.  12.  No  person  shall,  while  holding  any  office 
under  the  United  States,  or  this  State,  exercise  the  office 
of  Governor,  except  as  hereinafter  expressly  provided. 

^Ec.  13.  The  Governor  shall  have  the  power  to  grant 
reprieves  and  pardons  after  conviction,  for  all  offenses, 
except  treason  and  cases  of  impeachment,  upon  such  cod- 
ditions  and  with  such  restrictions  and  limitations  as  he 
may  think  proper,  subject  to  such  regulations  as  may  be 
provided  by  law  relative  to  the  manner  of  applying  for 
pardons.  Upon  conviction  for  treason,  he  shall  havo  the 
power  to  suspend  the  execution  of  the  sentence  until  the 
case  shall  be  reported  to  the  Legislature  at  its  next 
meeting,  when  the  Legislature  shall  either  pardon,  direct 
the  execution  of  the  sentence,  or  grant  a  further  reprieve. 
He  shall  communicate  to  the  Legislature,  at  the  begin- 
ning of  every  session,  every  case  of  reprieve  or  pardon 
granted,  stating  the  name  of  the  convict,  the  crime  of 
which  he  was  convicted,  the  sentence  and  its  date,  and 
the  date  of  the  pardon  or  reprieve. 

Sec.  14.  There  shall  be  a  seal  of  this  State,  which 
shall  be  kept  by  the  Governor,  and  used  by  him  officially 
and  shall  be  called  "  The  Great  Seal  of  the  State  of  Cali- 
fornia." 

Sec.  15.     All  grants  and  commissions  shall  be  in  th« 

name  and  by  the  authority  of  The  People  of  the  State  of 

California,  sealed  with  the  Great  Seal  of  the  State,  signed 

by  the  Governor,  and  countersigned  by  the  Secretary  of 

State. 

4 

Sec.  16.    A  Lieutenant  Governor  shall  be  elected  at 

the  same  time  and  places,  and  in  the  same  manner,  as  the 

Governor;  and  his  term  of  office,  and  his  qualifications  of 
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« 

eligibility,  shall  also  be  the  same.  He  shall  be  President 
of  the  Senate,  but  shall  only  have  a  casting  vote  therein. 
If,  during  a  vacancy  of  the  office  of  Governor,  the  Lieu- 
tenant Governor  shall  be  impeached,  displaced,  resign, 
die,  or  become  incapable  of  performing  the  duties  of  his 
office,  or  be  absent  from  the  State,  the  President  of  the 
Senate  shall  act  as  Governor  until  the  vacancy  be  filled 
or  the  disability  shall  cease. 

Sec.  17.     In  case  of  the  impeachment  of  the  Govern  or.  When 

^  powers  of 

or  his  removal  from  office,  death,  inability  to  discharge  Governor 

'  "^  *^      devolve  on 

the  powers  and  duties  of  the  said  office,  resignation,  or  ^^®"*^^JJP* 
absence  from  the  State,  the  powers  and  duties  of  the  office 
shall  devolve  upon  the  Lieutenant  Governor  for  the  resi- 
due of  the  term,  or  until  the  disability  shall  cease.  But 
when  the  Governor  shall,  with  the  consent  of  the  Legis- 
lature, be  out  of  the  State  in  time  of  war,  at  the  head 
of  any  military  force  thereof,  he  shall  continue  Com- 
mander in  Chief  of  all  the  military  forces  of  the  State. 

Sec.  18.     A  Secretary  of  State,  a  Controller,  a  Treas-  Election 

nrer,  an  Attorney  General,  and  a  Surveyor  General  shall  of  other 

be  elected  at  the  same  time  and  places,  and  in  the  same  officers. 
manner  as  the  Governor  and  Lieutenant  Governor,  and 
whose  term  of  office  shall  be  the  same  lis  the  Governor. 

Sec.  19.     The  Secretary  of  State  shall  keep  a  fair  record  Duties  of 

Secretary 

of  the  official  acts  of  the  Legislative  and  Executive  of  sute. 
Departments  of  the  Government,  and  shall,when  required, 
lay  the  same,  and  all  matters  relative  thereto,  before 
either  branch  of  the  Legislature,  and  shall  perform  such 
other  duties  as  may  be  assigned  him  by  law;  and  in  order 
that  no  inconvenience  may  result  to  the  public  service 
from  the  taking  effect  of  the  amendments  proposed  to 
said  Article  V  by  the  Legislature  of  eighteen  hundred 
and  sixty-one,  no  officer  shall  be  superseded  or  suspended 
thereby,  until  the  election  and  qualification  of  the  several 
officers  provided  for  in  said  amendments. 

Sec.  20.     The  Controller,  Treasurer,  Attorney  General,  Election 
and  Surveyor  General,  shall  be  chosen  by  joint  vote  of  officers  for 
the  two  Houses  of  the  Legislature  at  their  first  session 
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under  this  CoDstitntion,  and  thereafter  shall  be  elected 
at  the  same  time  and  places,  and  in  the  same  manner,  aa 
the  Governor  ^and  Lieutenant  Governor. 

Sec.  21.  The  Governor,  Lieutenant  Governor,  Secre- 
tary of  State,  Controller,  Treasurer,  Attorney  General, 
and  Surveyor  General,  shall  each,  at  stated  times  during 
their  continuance  in  oflBce,  receive  for  their  services  a 
compensation,  which  shall  not  he  increased  or  diminished 
during  the  term  for  which  they  shall  have  been  elected; 
but  neither  of  these  officers  shall  receive  for  his  own  use 
any  fees  for  the  performance  of  his  official  duties. 


ARTICLE  VI. 


Judicial 
powers. 


JUDICULL  DEPABTMEVT. 

Section  1.  Judicial  powers. 

2.  Supreme  Court,  how  constituted.    Three  Justices  nec«- 

sary  to  transact  business. 

3.  Election  of  Supreme  Court  Justices. 

4.  Jurisdiction  of  the  Supreme  Court. 

5.  Judicial  Districts — Judj^es'  terms — ^absence. 

6.  Jurisdiction  of  District  Courts. 

7.  County  Courts.     Judges.     Terms  and  powers  of  the 

Court  and  Probate  Judge  of  San  Francisco. 

8.  Jurisdiction  of  County  Court. 

9.  Justices  of  the  Peace,  their  powers  and  duties. 

10.  Jurisdiction  of  Eecorders,  and  other  inferior  Municipal 

■ 

Courts. 

11.  Clerk  of  the  Supreme  Cou^t,  County  Clerk,  and  other 

officers.    Their  powers  and  duties. 

12.  Terms  of  the  Courts,  how  to  be  fixed. 

13.  Fees  and  perquisites  of  Judicial  officers. 

'14.  Decisions  of  the  Supreme  Court  to  be  published. 

15.  Salaries  of  Judicial  officers,  how  fixed. 

16.  Ineligibility  of  Judges  for  other  offices. 

17.  Charge  of  Judges  to  juries. 

18.  Style  of  "Process.'* 

19.  Amendments  to  Article  YI  not  to  afiTect  official  incmn- 

bency. 

Section  1.  The  judicial  power  of  this  State  shall  be 
vested  in  a  Supreme  Court,  in  District  Courts,  in  County 
Courts,  in  Probate  Courts,  and  in  Justices  of  the  Peace, 
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and  in  such  Recorders*  and  other  inferior  Courts  as  the 
Ijegislature  may  establish  in  any  incorporated  city  or 
town. 

Sbc.  2.     The  Supreme  Court  shall  consist  of  a  Chief  Supremo 

^  Court. 

Justice  and  four  Associate  Justices.  The  presence  of 
three  Justices  shall  be  necessary  for  the  transaction  of 
business,  excepting  such  business  as  may  be  done  at 
chambers,  and  the  concurrence  of  three  Justices  shall  be 
necessary  to  pronounce  a  judgment. 

Sec.  3.     The  Justices  of  the  Supreme  Court  shall  be  Election  of 

Supreme 

elected  bv»  the  qualified  electors  of  the  State  at  special  Court 

•^  ^  *^  Justices. 

elections  to  be  provided  by  law,  at  which  elections  no 
officer  other  than  judicial  shall  be  elected,  except  a  Su- 
perintendent of  Public  Instruction.  The  first  election 
for  Justices  of  the  Supreme  Court  shall  be  held  in  the 
year  eighteen  hundred  and  sixty-three.  The  Justices 
shall  hold  their  offices  for  the  term  of  ten  years  from  the 
first  day  of  January  next  after  their  election,  except 
those  elected  at  the  first  election,  who,  at  their  first  meet- 
ing shall  so  classify  themselves  by  lot  that  one  Justice 
shall  go  out  of  office  every  two  years.  The  Justice  hav- 
ing the  shortest  term  to  serve  shall  be  the  Chief  Justice. 

Sec.  4.     The  Supreme  Court  shall  have  appellate  juris-  Jurisdio- 

diction  in  all  cases  in  equity:   also  in  all  cases  at  law  Supreme 

^      "^  '  Court. 

which  involve  the  title  or  possession  of  real  estate,  or 
the  legality  of  any  tax,  impost,  assessment,  toll,  or  mu- 
nicipal fine,  or  in  which  the  demand,  exclusive  of  interest 
or  the  value  of  the  property  in  controversy,  amounts  to 
three  hundred  dollars;  also  in  all  cases  arising  iiT  the  Pro- 
bate Courts;  and  also  in  all  criminal  cases  amounting  to  fel- 
ony, on  questions  of  law  alone.  The  Court  shall  also  have 
power  to  issue  writs  of  mandamus,  certiorari,  prohibition, 
and  habeas  corpus,  and  also  all  writs  necessary  or  proper 
to  the  complete  exercise  of  its  appellate  jurisdiction. 
Each  of  the  Justices  shall  have  power  to  issue  writs  of 
habeas  corpus  to  any  part  of  the  State,  upon  petition  on 
behalf  of  any  person  held  in  actual  custody,  and  may 
make  subh  writs  returnable  before  himself,  or  the  Su- 
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preme  Court,  or  before  any  District  Court,  or  any  County 
Court  in  the  State,  or  before  any  Judge  of  said  Courts. 

Sec.  5.  Th^  State  shall  be  divided,  by  the  Legislature 
of  eighteen  hundred  and  sixty-three,  into  fourteen  Judi- 
cial Districts,  subject  to  such  alteration,  from  time  to 
time,  by  a  two  thirds  vote  of  all  the  members  elected  to 
both  Houses,  as  the  public  good  may  require;  in  each  of 
which  there  shall  be  a  District  Court,  and  for  each  of 
which  a  District  Judge  shall  be  elected  by  the  qualified 
electors  of  the  district  at  the  special  Judicial  elections  to 
be  held  as  provided  for  the  election  of  Justices  of  the 
Supreme  Court,  by  section  three  of  this  Arficle.  The 
District  Judges  shall  hold  their  offices  for  the  term  of 
six  years  from  the  first  day  of  January  next  after  their 
election.  The  Legislature  shall  have  no  power  to  grant 
leave  of  absence  to  a  Judicial  officer;  and  any  such  offi- 
cer who  shall  absent  himself  from  the  State  for  upwards 
of  thirty  consecutive  days  shall  be  deemed  to  hare  for* 
feited  his  office. 

Sec  6.  The  District  Courts  shall  have  original  juris- 
diction in  all  cases  in  equity;  also,  in  all  cases  at  law 
which  involve  the  title  or  possession  of  real  property,  or 
the  legality  of  any  tax,  impost,  assessment,  toll,  or 
municipal  fine,  and  in  all  other  cases  in  which  the  demand, 
exclusive  of  interest  or  the  value  of  the  property  in  con- 
troversy, amounts  to  three  hundred  dollars;  and  also  in 
all  criminal  cases  not  otherwise  provided  for.  The  Dis- 
trict Courts  and  their  Judges  shall  have  power  to  issue 
writs  of  habeas  corpus,  on  petition  by  or  on  behalf  of 
any  person  held  in  actual  custody,  in  their  respective  dis- 
tricts. 

Seo.  7.  There  shall  be  in  each  of  the  organized  coun- 
ties of  the  State  a  County  Court,  for  each  of  which  a 
County  Judge  shall  be  elected  by  the  qualified  electors 
of  the  county,  at  the  special  judicial  election  to  be  held 
as  provided  for  the  election  of  Justices  of  the  Supreme 
Court  by  section  three  of  this  Article.  The  County 
Judges  shall  hold  their  offices  for  the  term  of  four  years 
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from  the  first  day  of  January  next  after  their  election.  Terms  and 

^  powers  of 

Said  Courts  shall  also  have  power  to  issue  naturalization  Court  and 

^  Probate 

papers.    In  the  City  and  County  of  San  Francisco  the  J«|8® 
ILiegislature  may  separate  the  office  of  Probate  Judge  I'rancifloo. 
from  that  of  County  Judge,  and  may  provide  for  the 
election  of  a  Probate  Judge,  who  shall  hold  his  office  for 
"the  term  of  four  years. 

Sec.  8.  The  County  Court  shall  have  original  juris-  Junsdic- 
diction  of  actions  of  forcible  entry  and  detainer,  of  pro-  ^^^ 
ceedings  in  insolvency,  of  actions  to  prevent  or  abate  a 
nuisance,  and  of  all  such  special  cases  and  proceedings 
as  are  not  otherwise  provided  for;  and  also  such  criminal 
jurisdiction  as  the  Legislat^e  may  prescribe;  they  shall 
also  have  appellate  jurisdiction  in  all  cases  arising  in 
Courts  held  by  Justices  of  the  Peace  and  Eecorders,  and 
in  such  inferior  Courts  as  may  be  established  in  pursuance 
of  section  one  of  this  Article,  in  their  respective  coun- 
ties. The  County  Judges  shall  also  hold,  in  their  several 
counties.  Probate  Court,  and  perform  such  duties  as  Pro- 
bate Judges  as  may  be  prescribed  by  law.  The  County 
Courts  and  their  Judges  shall  also  have  power  to  issue 
writs  of  habeas  corpus,  on  petition  by  or  on  behalf  of  any 
person  in  actual  custody  in  their  respective  counties. 

Seo.  9.  The  Legislature  shall  determine  the  number  jastioesof 
of  Justices  of  the  Peace  to  be  elected  in  each  city  and 
township  of  the  State,  and  fix  by  law  their  powers,  duties, 
and  responsibilities;  provided,  such  powers  shall  not  in 
any  case  trench  upon  the  jurisdiction  of  the  several 
Courts  of  record.  The  Supreme  Court,  the  District 
Courts,  County  Courts,  the  Probate  Courts,  and  such 
other  Courts  as  the  Legislature  shall  prescribe,  shall  be 
Courts  of  record. 

Sec.  10.    The  Legislature  shall  fix  by  law  the  jurisdic-  Jurisdic- 

•*  "  tion  of 

tion  of  any  Recorder's  or  other  inferior  municipal  Court  Recorders 

•^  and  other 

which  may  be  established  in  pursuance  of  section  one  of  inferior 

•^  *  municipal 

this  Article,  and  shall  fix  by  law  the  powers,  duties,  and  <^^^' 
responsibilities  of  the  Judges  thereof. 

76  *— Co.  Crv.  Pro. 
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Seo.  11.  The  Legislature  shall  provide  for  the  election 
of  a  Clerk  of  the  Supreme -Court,  County  Clerks,  District 
Attorneys,  Sheriffs,  and  other  necessary  officers,  and  shall 
fix  by  law  their  duties  and  compensation.  County  CleVka 
shall  be  ex  officio  Clerks  of  the  Courts  of  record  in  and 
for  their  respective  counties.  The  Legislature  may  also 
provide  for  the  appointment  by  the  several  District  Courts 
of  one  or  more  Commissioners  in  the  several  counties 
of  their  respective  districts,  with  authority  to  perform 
Chamber  business  of  the  Judges  o^  the  District  Courts 
and  County  Courts,  and  also  to  take  depositions,  and  to 
perform  such  other  business  connected  with  the  adminis- 
tration of  justice  as  may  be  prescribed  by  law. 

Sec.  12.  The  times  and  places  of  holding  the  temiA 
of  the  several  Courts  of  record  shajl  be  provided  for  by 
law. 

Sec  13.  No  judicial  officer,  except  Justices  of  the 
Peace,  Eecorders,  and  Commissioners  shall  receive  to  his 
own  use  any  fees  or  perquisites  of  office. 

Sec  14.  The  Legislature  shall  provide  for  the  speedy 
publication  of  such  opinions  of  the  Supreme  Cburt  as  it 
may  deem  expedient;  and  all  opinions .  shall  be  free  for 
publication  by  any  person. 

Sec  15.  The  Justices  of  the  Supreme  Court,  District 
Judges,  and  County  Judges,  shall  severally,  at  stated 
times  during  their  continuance  in  office,  receive  for  their 
services  a  compensation,  which  shall  not  be  increased  or 
diminished,  during  the  term  for  which  they  shall  have 
been  elected ;  provided,  that  County  Judges  shall  be  paid 
out  of  the  County  Treasury  of  their  respective  counties. 

Sec  16.  The  Justices  of  the  Supreme  Court,  aod 
the  District  Judges,  and  the  County  Judges,  shall  be  ineli- 
gible to  any  other  office  than  a  judicial  office  during  the 
term  for  which  they  shall  have  been  elected. 

Sec  17.  Judges  shall  not  charge  juries  with  respect 
to  matters  of  fact,  but  may  state  the  testimony  and 
declare  the  law. 
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Sbo.  18.     The  style  of  all  process  shall  be:  "The  Peo-  s^ieof 

**  Process. '* 

pie  of  the  State  of  CaUfornia/'  and  all  prosecutions  shall 
be  conducted  in  their  name  and  by  their  authority. 

Sec.  19.     In  order  that  no  inconvenience  may  result  to  Amend- 

_  ments  to 

the  public  service  from  the  taking  effect  of  the  amend-   Article yi 

*^  °  not  to  affect 

ments  proposed  to  said  Article  VL  by  the  Legislature  of  offieui  in- 

*      *  '     r  oumbency. 

eighteen  hundred  and  sixty-one,  no  officer  shall  be  super- 
seded thereby,  nor  shall  the  organization  of  the  several 
Courts  be  changed  thereby,  until  the  election  and  quali- 
fication of  the  several  officers  provided  for  in  said  amend* 
ments. 


AET]||LB  VII. 

MILITIA. 

Skction  1.  Organization  and  disciplining  of  the  militia. 

2.  Officers,  how  elected  or  appointed. 

3.  Governor  to  call  out  the  militia. 

Section  1,    The  Legislature  shall  provide  by  law  for  Organha- 

tioD  and 

organizing  and  disciplining  the  militia,  in  such  manner  discipiiDe. 
as  they  shall  deem  expedient,  not  incompatible  with  the 
Constitution  and  laws  of  the  United  States. 

Sec.  2.     Officers  of  the  militia  shall  be  elected  or  ap-  Officen. 
pointed  in  such  manner  as  the  Legislature  shall  from  time 
to  time  direct,  and  shall  be  commissioned  by  the  Gov- 
ernor. 

Sec  3.    The  Governor  shall  have  power  to  call  forth  Goyemor 

to  eall  oat 

the  militia  to  execute  the  laws  of  the  State,  to  suppress  the  miuua. 
insurrections,  and  repel  invasions. 


ARTICLE  VIII. 

STATS  DEBTS. 

Section  1.  Restriction  on  the  legislative  power  to  contract  debts. 

Section  1.  The  Legislature  shall  not  in  any  manner 
create  any  debt  or  debts,  liability  or  liabilities,  which 
shall,  singly  or  in  the  aggregate,  with  any  previous  debts 
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Reetriotioii   or  liabilities,  exceed  the  sum  of  three  huDdred  thonsand 

on  the 

legislative     dollars,  except  in  case  of  war,  to  repel  invasion,  or  sup- 
power  to  1  1  J 

wnuact  press  insurrection,  unless  the  same  shall  be  authorized 
by  some  law  for  some  single  object  or  work,  to  be  dis- 
tinctly specified  therein,  which  law  shall  provide  ways 
and  means,  exclusive  of  loans,  for  the  payment  of  the 
interest  of  such  debt  or  liability  as  it  falls  due,  and  also 
to  pay  and  discharge  the  principal  of  such  debt  or  liabil- 
ity within  twenty  years  from  the  time  of  the  contracting 
thereof,  and  shall  be  irrcpealable  until  the  principal  and 
interest  thereon  shall  be  paid  and  discharged;  but  no 
such  law  shall  take  effect  until,  at  a  general  election,  it 
shall  have  been  submitted  to  the  people  and  have  re- 
ceived a  majority  of  all  the  vftes  cast  for  and  against  it 
at  such  election;  and  all  money  raised  by  authority  of 
such  law  shall  be  applied  only  to  the  specific  object 
therein  statefl,  or  to  the  payment  of  the  debt  thereby 
created;  and  such  law  shall  be  published  in  at  least  one 
newspaper  in  each  Judicial  District,  if  one  be  published 
therein,  throughout  the  State,  for  three  months  next  pre- 
ceding the  election  at  which  it  is  submitted  to  the  people. 


ARTICLE  IX. 


Saperin- 
tendent  of 
Public 
Instmotion 


KDUCATIOK. 

Section  1.  Superintendent  of  Public  Instruction. 

2.  Duties  of  Legislature  to  promote  and  encourage  educa- 

tion.   Proceeds  of  school  lands.    School  Fund. 

3.  To  provide  a  system  of  common  schools. 

4.  University  Fund — how  created,  managed,  and  applied. 

Section  1.  A  Superintendent  of  Public  Instruction 
shall,  at  the  special  election  for  judicial  officers  to  be 
held  in  the  year  eighteen  hundred  and  sixty-three,  and 
every  four  years  thereafter,  at  such  special  elections,  be 
elected  by  the  qualified  voters  of  the  State,  and  shall 
enter  upon  the  duties  of  his  office  on  the  first  day  of 
December  next  after  his  election. 

Sec.  2.  The  Legislature  shall  encourage,  by  all  suitable 
means,  the  promotion  of  intellectual,  scientific,  moral,  and 
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agricnltural  improvement.     The  proceeds   of  all   lands  Legisiaturo 

.to  promoto 

that  may  be  granted  by  the  United  States  to  this  State  education. 
for  the  support  of  schools,  which  may  be  sold  or  disposed  School 
of,  and  the  five  hundred  thousand  acres  of  land  granted 
to  the  new  States,  under  an  Act  of  Congress  distributing 
the  proceeds  of  the  public  lands  among  the  several  States 
of  the  Union,  approved  A.  D.  one  thousand  eight  hun- 
dred and  forty-one,  and  all  estates  of  deceased  persons 
"who  may  have  died  without  leaving  a  will  or  heir,  and 
also  such  per  cent  as  may  be  granted  by  Congress  on  the 
sale  of  lands  in  this  State,  shall  be  and  remain  a  per- 
petual Fund,  the  interest  of  which,  together  with  all  the   School 
rents  of  the  unsold  lands,  and  such  other  means  as  the 
XiOgislature  may  provide,  shall  be  inviolably  appropriated 
to  the  support  of  common  schools  throughout  the  State. 

Sec.  3.  The  Legislature  shall  provide  for  a  system  of  Common 
common  schools,  by  which  a  school  shall  be  kept  up  and 
supported  in  each  district  at  least  three  months  in  every 
year;  and  any  school  district  neglecting  to  keep  up  and 
support  such  a  school  may  be  deprived  of  its  propor- 
tion of  the  interest  of  the  public  Fund  during  such  neg- 
lect. 

Sec.  4.  The  Legislature  shall  take  measures  for  the  Unirenity 
protection,  improvement,  or  other  disposition  of  such 
lands  as  have  been  or  may  hereafter  be  reserved  or 
granted  by  the  United  States,  or  any  person  or  persons, 
to  this  State,  for  the  use  of  a  University;  and  the  funds 
accruing  from  the  rents  or  sale  of  such  lands,  or  from 
any  other  source,  for  the  purpose  aforesaid,  shall  be  and 
remain  a  permanent  Fund,  the  interest  on  which  shall 
bo  applied  to  the  support  of  said  Uniyersity,  with  such 
branches  as  the  public  convenience  may  demand,  for  the 
promotiop  of  literature,  the  arts  and  sciences,  as  may  be 
authorized  by  the  terms  of  such  grant.  And  it  shall  be 
the  duty  o/  the  Legislature,  as  soon  as  may  be,  to  pro- 
vide effectual  means  for  the  improvement  and  permanent 
security  of  the  funds  of  said  University. 
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Amend- 
ments. 


Constitu- 
tional  Con- 
vention. 


ARTICLE  X. 

MODE  OF  AMENDIKQ  AND  BKVISINO  THE  COXSTITUTIOH. 

SscnoK  1.  Proposals  of  amendments.    Submission  to  the  people. 

2.  By  what  authority  and  how  a  Constitutional  ConTKitioB 
is  called  and  acts,  and  how  its  acts  are  ratified. 

Section  1.  Any  ameDdment  or  amendments  to  this 
Constitution  may  be  proposed  in  the  Senate  or  Assembly; 
and  if  the  same  shall  be  agreed  to  by  a  majority  of  the 
members  elected  to  each  of  the  two  houses,  such  pro- 
posed amendment  or  amendments  shall  be  entered  on 
their  Journals,  with  the  yeas  and  nays  taken  thereon, 
and  referred  to  the  Legislature  then  next  to  be  chosen, 
and  shall  be  published  for  three  months  next  preceding 
the  time  of  making  such  choice.  And  if,  in  the  Legisla- 
ture next  chosen  as  aforesaid,  such  proposed  amendmeut 
or  amendments  shall  be  agreed  to  by  a  majority  of  all 
the  members  elected  to  each  house,  then  it  shall  be  the 
duty  of  the  Legislature  to  submit  such  proposed  amend- 
ment or  amendments  to  the  people,  in  such  manner  and 
at  such  time  as  the  Legislature  shall  prescribe;  and  if 
the  people  shall  approve  and  ratify  such  amendment  or 
amendments,  by  a  majority  of  the  electors  qualified  to 
vote  for  members  of  the  Legislature  voting  thereon,  such 
amendment  or  amendments  shall  become  part  of  the 
Constitution. 

Sec.  2.  And  if  at  any  time  two  thirds  of  the  Senate 
and  Assembly  shall  think  it  necessary  to  revise  and 
change  this  entire  Constitution,  they  shall  recommend 
to  the  electors  at  the  next  election  for  members  of  the 
Legislature  to  vote  for  or  against  a  Convention;  and  if  it 
shall  appear  that  a  majority  of  the  electors  voting  at 
such  election  have  voted  in  favor  of  calling  a  Convention, 
the  Legislature  shall,  at  its  next  session,  provide  by  law 
for  calling  a  Convention,  to  be  holden  within  gix  months 
after  the  passage  of  such  law;  and  such  Convention  shall 
consist  of  a  number  of  members  not  less  than  that  of 
both  branches  of  the  Legislature.  The  Constitution  that 
may  have  been  agreed  upon  and  adopted  by  such  Con- 
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vention  shall  be  anbrnitted  to  the  people,  at  a  special  Con»titu- 
election  to  be  provided  for  by  law,  for  their  ratification  vention. 
or  rejection.  Each  voter  shall  express  his  opinion  by 
depositing  in  the  ballot  box  a  ticket,  whereon  shall  be 
written  or  printed  the  words  "For  the  New  Constitu- 
tion," or  "  Against  the  New  Constitution."  The  returns 
of  such  election  shall,  in  such  manner  as  the  Convention 
shall  direct,  be  certified  to  the  Executive  of  the  State, 
■who  shall  call  to  his  assistance  the  Controller,  Treasurer, 
and  Secretary  of  State,  and  compare  the  votes  so  certi- 
fied to  him.  If,  by  such  examination,  it  be  ascertained 
that  a  majority  of  the  whole  number  of  votes  cast  at 
such  election  be  in  favor  of  such  new  Constitution,  the 
Executive  of  this  State  shall,  by  his  proclamation,  declare  * 
such  new  Constitution  to  be  the  Constitution  of  the  State 
of  California. 


ARTICLE  XI. 

BnSCELLANEOUS  PROVISIONS. 

Skction  1.  Seat  of  Government. 

2.  Duelinp^  disqualifies  for  office. 
8.  The  oath  of  office. 

4.  Legislature  to  provide  a  system  of  uniform  county  and 

town  governments. 

5.  Boards  of  County  Supervisors. 

6.  All  officers  not  otherwise  provided  for  elected  by  the  peo- 

ple or  appointed  as  Legislature  directs. 

7.  Duration  not  declared  by  Constitution  to  be  fixed  by  law. 

8.  Fiscal  year. 

9.  Provision  for  support  of  county  and  other  inferior  officers. 

10.  Credit  of  the  State  not  to  be  given  or  loaned. 

11.  Suits  against  the  State. 

12.  Marriage  Contracts  to  be  valid. 

13.  Taxation  shall  be  equal  and  uniform. 

14.  Separate  property  of  wife  defined  and  provided  for. 

15.  Homesteads  of  heads  of  families  to  be  provided  for. 

16.  Perpetuities  not  to  be  allowed. 

17.  Giving  or  taking  a  bribe  disqualifies  for  office. 

18.  Rights  of  sufiTrage  to  be  protected,  and  improper  persons 

excluded  therefrom:  from  the  jury  and  from  the  ballot 
box. 

19.  Besidence  not  affected  by  absence  on  the  business  of  the 

State  or  Federal  Government.  * 


608 


APPENDIX. 


Seat  of 

Oovorn- 

ment 


Dueling. 


Section  20.  Plurality  vote  makes  a  choice. 

21.  Publication  of  laws,  decrees,  etc.,  in  English. 

Section  1.  The  first  session  of  the  Legislature  shall  be 
held  'at  the  Pueblo  de  San  Jose,  which  place  shall  he  the 
permanent  seat  of  government  until  removed  by  law; 
provided,  however,  that  two  thirds  of  all  the  raemben 
elected  to  each  House  of  the  Legislature  shall  concur  in 
the  passage  of  such  law. 

Sec.  2.  Any  citizen  of  this  State  who  shall,  after  the 
adoption  of  this  Constitution,  fight  a  duel  with  deadly 
weapons,  or  send  or  accept  a  challenge  to  fight  a  duel 
with  deadly  weapons,  either  within  this  State  or  out  of 
it,  or  who  shall  act  as  a  seeopd  or  knowingly  aid  or  assist 
in  any  manner  those  thus  offending,  shall  not  be  allowed 
to  hold  any  office  of  profit  or  to  enjoy  the  right  of  suf- 
frage under  this  Constitution. 

• 

Sec.  3.    Members  of  the  Legislature  and  all  officers, 

executive  and  judicial,  except  such  inferior  officers  as 
may  be  by  law  exempted,  shall,  before  they  enter  on  the 
duties  of  their  respective  offices,  tak^  and  subscribe  the 
following  oath  or  affirmation: 

"  I  do  solemnly  swear  (or  affirm,  as  the  case  may  be) 
that  I  will  support  the  Constitution  of  the  United  States 
and  the  Constitution  of  the  State  of  California,  and  that  I 

will  faithfully  discharge  the  duties  of  the  office  of ^ 

according  to  the  best  of  my  ability." 

And  no  other  oath,  declaration,  or  test  shall  be  required 
as  a  qualification  for  any  office  or  public  trust. 

Goantyand       Sec.  4.    The  Legislature  shall  establish  a  system  of 
ernmratju     county  and  town  governments,  which  shall  be  aa  nearly 
uniform  as  practicable  throughout  the  State. 

Sec.  5.  The  Legislature  shall  have  power  to  provide 
for  the  election  of  a  Board  of  Supervisors  in  each  county, 
and  these  Supervisors  shall  jointly  and  individually  per- 
form such  duties  as  may  be  prescribed  by  law. 


Oath  of 
office. 


Coanty 
Supervison 


Sec.  6.    All  officers  whose  election  or  appointment  is 


Election  or 
appoint- 

SficeiSf       ^^^  provided  for  by  this  Constitution,  and  all  officen* 
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-whose  offices  may  hereafter  be  created  by  law,  shall  be 
elected  by  the  people,  or  appointed,  as  the  Legislature 
mciy  direct. 

Sec  7.    When  the  duration  of  any  office  is  not  provided  Duration 

of  office. 

for  by  this  Constitution,  it  may  be  declared  by  law;  and 
if  not  so  declared,  such  office  shall  be  held  during  the 
pleasure  of  the  authority  makipg  the  appointment;  nor 
shall  the  duration  of  any  office  not  fixed  by  this  Consti- 
tution ever  exceed  four  years. 

Seo.  8.     The  fiscal  year  shall  commence  on  the  first  Tmaljmt 
day  of  July. 

Sec.  9.     Each   county,  town,   city,   and  incorporated  Support 
village  shall  make  provision  for  the  support  of  its  own  and  town 
officers,  subject  to  such  restrictions  and  regulations  as  the 
liegislature  may  prescribe. 

SsG.  10.     The  credit  of  the  State  shall  not  in  any.  man-  Oroditof 
Der  be  given  or  loaned  to  or  in  aid  of  any  individual,  asso-  not  to  be 

fflV^O  OT 

elation,  or  corporation;  nor  shall  the  State,  directly  or  loaned, 
indirectly,  become  a  stockholder  in  any  association  or 
corporation. 

Sec.  11.    Suits  may  be  brought  against  the  State  in  Soits 

againrt 

such  manner  and  in  such  Courts  as  shall  be  directed  by  thoState^ 
law. 

Sko.  12.     No   contract   of   marriage,   otherwise    duly  Marriace 

oontraots. 

made,  shall  be  invalidated  for  want  of  conformity  to  the 
requirements  of  any  religious  sect. 

Sec.  13.  Taxation  shall  be  equal  and  uniform  through-  Taxation, 
out  the  State.  All  property  in  the  State  shall  be  taxed 
in  proportion  to  its  value,  to  be  ascertained  as  directed  by 
law;  bat  Assessors  and  Collectors  of  town,  county,  and 
State  taxes  shall  be  elected  by  the  qualified  electors  of 
the  district,  county,  or  town  in  which  the  property  taxed 
for  State,  county,  or  town  purposes  is  situated. 

Sec.  14.    All  property,  both  real  and  personal,  of  the  Separate 
wife,  owned  or  claimed  by  her  before  marriage,  and  that  of  wife. 

77  *— Co.  Civ.  Pro. 
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Home- 
steads. 


Perpetai- 
tiee. 


Bribes. 


acquired  afterward  by  gift,  devise,  or  descent,  shall  be 
her  separate  property,  and  laws  shall  be  passed  more 
clearly  defining  the  rights  of  the  wife  in  relation  as  well 
to  her  separate  property  as  to  that  held  in  common  with 
her  husband.  Laws  shall  also  be  passed  providing  for 
the  registration  of  the  wife's  separate  property- 

• 

Sec.  15.  The  Legislature  shall  protect  by  law  from 
forced  sale  a  certain  portion  of  the  homestead  and  other 
property  o£  all  heads  of  families* 

Sec.  16..  No, perpetuities  shall  be  allowed  except  for 
eleemosynary  purposes. 

Sec.  17.  Every  person  shall  be  disqualified  from  hold- 
ing any  office  of  profit^in  this  State  who  shall  have  been 
convicted  of  having  given  or  offered  a  bribe  to  procure 
his  election  or  appointment. 

Seo.  18.  Laws  shall  be  made  to  exclude  from  office, 
serving  on  juries,  and  from  the  right  of  sufirage,  those 
who  shall  hereafter  be  coDvicted  of  bribery,  perjury,  for- 
gery, or  other  high  crimes.  The  privilege  of  free  saffirage 
shall  be  supported  by  laws  regulating  elections,  and  pro- 
hibiting, under  adequate  penalties,  all  undue  influence 
thereon  from  power,  bribery,  tumult,  or  other  improper 
practice. 

Reeidenee.  Seo.  19.  Absence  from  this  State  on  business  of  the 
State  or  of  the  United  States  sfiall  not  affect  the  qaestioc 
of  residence  of  any  person. 


6ufFra«e. 
CUT.  ana 
allot  box 

protected. 


^ 


Plurality 
vote. 


Sec  20.  A  plurality  of  the  votes  given  at  any  election 
shall  constitute  a  choice,  where  not  otherwise  directed  in 
this  Constitution.  ; 

PabUoft-  ^^^'  21*    ^U  laws,  decrees,  regulations,  and  provisioBS 

ia^B?etc      which  from  their  nature  require  publication  shall  be  pub- 
lished in  English  and  Spanish. 
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ARTICLE  XII. 

BOUITDARY. 

Sectiok  1.  Boundary  of  tho  State  defined. 
Section  1.     The  boundary  of  the  Stete  of  California  Boundary 

•    of  the  State 

shall  be  as  follows:  defined. 

Commencing  at  the  point  of  intersection  of  forty- 
second  degree  of  north  latitude  with  the  one  hundred 
twentieth  degree  of  longitude  west  from  Greenwich, 
and  running  south  on  the  line  of  said  one  hundred  twen- 
tieth degree  of  west  longitude  until  it  intersects  the  • 
thirty-ninth  degree  of  north  latitude;  thence  running  in  a 
straight  line  in  a  southeasterly  direction  to  the  Eivor 
Colorado,  at  a  point  w^here  it  intersects  the  thirty-fifth 
degree  of  north  latitude;  thence  down  the  middle  of  the 
chantiel  of  said  river  to  the  boundary  line  between  the 
United  States  and  Mexico,  as  established  by  the  treaty 
of  May  thirtieth,  one  thousand  eight  hundred  and  forty- 
eight;  thence,  running  west  and  along  said  boundary 
line,  to  the  Pacific  Ocean,  and  extending  therein  three 
English  miles;  thence,  running  in  a  northwesterly  direc- 
tion and  following  the  direction  of  the  Pacific  Coast,  to 
the  forty-second  degree  of  north  latitude;  thence,  on  the 
line  of  said  forty -second  degree  of  north  latitude,  to  the 
place  of  beginning.  Also,  all  the  islands,  harbors,  and 
bays  along  and  adjacent  to  the  coast. 


SCHEDULE. 


Skction  1.  Mexican  laws  in  force. 
2.  Removal  of  causes. 
8.^  Change  of  Government. 

4.  Residence  necessary  to  hold  office. 

5.  "Who  are  voters  at  the  first  election. 

6.  Constitution  to  be  submitted  to  vote  of  the  people.    Elec- 

tion, returns,  canvass,  and  proclamation. 

7.  Transmission  to  Conij^ress. 
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Meziomn 
laws  in 
fbree. 


Removal  of 
caoBes. 


Change  of 

Qoirem- 

ment. 


Residence 
neceeeary 
to  hold 
office. 


Voten  at 
the  first 
election* 


Section  8.  Election  of  officers. 

9.  Meeting  of  Legislature. 

10.  Report  of  canTEssers. 

11.  Election  by  Legislature  of  United  States  Senator. 

12.  Application  for  admis8ion  into  the  Union.' 

13.  Installation  of  officers. 

14.  Apportionment  of  representation. 

15.  Salaries  of  State  officers  till  fixed. 

16.  Eighth  Article  does  not  apply  to  expenditures  of  the  £?sl 

Legislature. 

Section  1.  All  rights,  prosecutions,  claims,  and  con- 
tracts, as  well  of  individuals  as  of  bodies  corporate,  and  all 
laws  in  force  at  the  time  of  the  adoption  of  this  Congtitn- 
tion  and  not  inconsistent  therewith,  until  altered  or 
repealed  by  the  Legislature,  shall  continue  as  if  the  same 
had  not  been  adopted. 

Sec  2.  The  Legislature  shall  provide  for  the  reipoval 
of  all  causes  which  may  be  pending  when  this  Constitu- 
tion goes  into  effect  to  Courts  created  by  the  same. 

Sec.  3.  In  order  that  no  inconvenience  may  result  to 
the  public  service  from  the  taking  effect  of  this  Constitu- 
tion, no  office  shall  be  superseded  thereby  nor  the  laws 
relative  to  the  duties  of  the  several  officers  be  changed 
until  the  entering  into  office  of  the  new  officers  to  be 
appointed  under  this  Constitution. 

Sec  4.  The  provisions  of  this  Constitution  concerning 
the  term' of  residence  necessary  to  enable  persons  to  hold 
certain  offices  therein  mentioned,  shall  not  be  held  to 
apply  to  officers  chosen  by  the  people  at  the  first  elec- 
tion, or  by  the  Legislature  at  its  first  session. 

Sec  5.  Every  citizen  of  California  declared  a  legal 
voter  by  this  Constitution,  and  every  citizen  of  the 
United  States  a  resident  of  this  State  on  the  day.  of  elec- 
tion, shall  be  entitled'  to  vote  at  the  first  general  election 
under  this  Cotistitution,  and  on  the  question  of  the  adop- 
tion thereof. 

Sec  6.  This  Constitution  shall  be  submitted  to  the 
people  for  their  ratification  or  rejection  at  the  general 
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election  to  be  held  on  Tuesday,  the  thirteenth  day  of  Ck>xwtitii- 

•^  "^  tion  to  be 

November  next.     The  Execntive  of  the  existing  Govern-  submittod. 
ment  of  California  is  hereby  requested  to  issue  a  procla- 
mation  to  the  people,  directing  the  Prefects  of  the  sev- 
eral districts,  or,  in  case  of  vacancy,  the  Sub-Prefects  or 
Senior  Judge  of  First  Instance,  to  cause  such' election  to 
be  held  on  the  day  aforesaid  in  their  respective  districts. 
The  election  shall  be  conducted  in  the  manner  which  was  Election, 
prescribed  for  the  election  of  Delegates  to  this  Conven- 
tion, except  that  the   Prefects,  Sub-Prefects,  or  Senior 
Judge  of  First  Instance  ordering  such  election  in  each 
district   shall  have  power  to  designate   any   additional 
,  number  of  places  for  opening  the  polls,  and  that  in  every 
place  of  holding  the  election  a  regular  poll  list  shall  be 
kept  by  the  Judges  and  Inspectors  of  Election*.     It  shall 
also  be  the  duty  of  these  Judges  and 'Inspectors  of  Elec- 
tion,  on  the  day  aforesaid,  to  receive  the  vote   of  the 
electors  qaalified  to  vote  at  such  election.     Each  voter 
shall  express  his  opinion  by  depositing  in  the  ballot  box  a 
ticket  whereon   shall   be   written  or  printed,  "For  the 
Constitution,"  or  "Against  the  Constitution,'*  or   some 
such  words  as  will  distinctly  convey  the  intention  of  the 
voter.     These  Judges  and  Inspectors  shall  also  receive 
the  votes  for  the  several  officers  to  be  voted  for  at  the 
said  election,  as  herein  provided.    At  the  close  of  the  elec-  Retunu. 
tion  the  Judges   and   Inspectors   shall   carefully  count 
each  ballot,  and  forthwith  make  duplicate  returns  thereof 
to  the  Prefect,  Sub-Prefect,  or  Senior  Judge  of  First  In- 
stance, as  the'  case  may  be,  of  their  respective  districts,   , 
and  said  Prefect,  Sub-Prefect,  or  Senior  Judge  of  First 
Instance  shall  transmit  one  of  the  same,  by  the  most  safe 
and  rapid  conveyance,  to  the  Secretary  of  State.    Upon  canyan. 
the  receipt  of  said  returns,   or  on  the  tenth   day  of 
December  next,  if  the  returns  be  not  sooner  received,  it 
shall  be  the  duty  of  a  Board  of  Canvassers,  to  consist  of 
the  Secretary  of  State,  one  of  the  Judges  of  the  Superior 
Court,  the    Prefect,  Judge  of  First  Instance,   and    an 
Alcalde  of  the  District  of  Monterey,  or  any  three  of  the 
aforementioned  officers,  in  the  presence  of  all  who  shall 
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choose  to  attend,  to  compare  the  votes  given  at  said  elec- 
tion, and  to  immediately  publish  an  abstract  of  the 
same  in  one  or  more  of  the  newspapers  of  CaliforDia. 
And  the  Executive  will  also,  immediately  after  ascertain- 
ing that  the  Constitution  has  been  ratified  by  the  people, 
make  proclamation  of  the  fact;  and  thenceforth  this  Con- 
stitution shall  be  ordained  and  established  as  the  Consti- 
tution of  California. 

Sec.  7.  If  this  Constitution  shall  be  ratified  by  the 
people  of  California,  the  Executive  of  the  existing  Gov- 
ernment is  hereby  requested,  immediately  after  the  same 
shall  be  ascertained,  in  the  manner  herein  directed,  to 
cause  a  fair  copy  thereof  to  be  forwarded  to  the  President 
of  the  United  States,  in  order  that  he  maj^  lay  it  before 

the  Congress  of  the  United  States. 

• 

Sec.  8.  At  the  general  election  aforesaid,  viz:  the 
thirteenth  day  of  November  next,  there  shall  be  elected 
a  Governor,  Lieutenant  Governor,  members  of  the  Legis- 
lature, and  also  two  members  of  Congress. 

Sec  9.  If  this  Constitution  shall  be  ratified  by  the 
people  of  California,  the  Legislature  shall  assemble  at 
the  seat  of  Government  on  the  fifteenth  day  of  December 
next;  and  in  order  to  complete  the  organization  of  that 
body  the  Senate  shall  elect  a  President  pro  tempore,  until 
the  Lieutenant  Governor  shall  be  installed  into  office. 

Seo.  10.  On  the  organization  of  the  Legislature,  it 
shall  be  the  duty  of  the  Secretary  of  State  to  lay  before 
each  House  a  copy  of  the  abstract  made  by  the  Board  of 
Canvassers,  and,  if  called  for,  the  original  returns  of  elec- 
tion, in  order  that  each  House  may  judge  of  the  correct- 
ness of  the  report  of  said  Board  of  Canvassers. 

Sec.  11.  The  Legislature,  at  its  first  session,  shall 
elect  such  officers  as  may  be  ordered  by  this  Constitution 
to  be  elected  by  that  body,  and  within  four  days  after  its 
organization,  proceed  to  elect  two  Senators  to  the  Con- 
gress of  the  United  States.     But  no  law  passed  by  this 
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Legislature  shall  take  effect  until  signed  by  the  Governor 
after  his  installation  into  office. 

Sec.  12.     Tha  Senators  and  Kepresontatives  of  the  Con-  Appijca- 

*  tion  for 

gress  of  the  United  States  elected  by  the  Legislature  and  admission 
people  of  California,  as  herein  directed,  shall  be  furnished  Union, 
with  certified  copies  of  this  Constitution,  whei)  ratified, 
which  they  shall  lay  before  the  Congress  of  the  United 
States,  requesting,  in  the  name. of  the  people  of  Califor- 
nia, the  admission  of  the  State  of  California  into  the 
American  Union. 

Sec.  13.     All  officers  of  this  State,  other  than  members  Instaifa- 

tion  of 

of  the  Legislature,  shall  be  installed  into  office  on  the  officers, 
fifteenth  day  of  December  next,  or  as  soon  thereafter  as 
practicable. 

Sec.  14.     Until  the  Legislature  shall  divide  the  State  Apportion- 

into  counties  and  Senatorial  and  Assembly  Districts,  as  represen- 
tation, 
directed  by  this  Constitution,  the  following  shall  be  the     ' 

apportionment  of  the  two  Houses  of  the  Legislature,  viz:  \ 

The  Districts  o^  San  Diego  and  Los  Angeles  shall  jointly 
elect  two  Senators;  the  Districts  of  Santa  Barbara  and 
San  Luis  Obispo  shall  jointly  elect  one  Senator;  the  Dis- 
trict of  Monterey,  one  Senator;  the  District  of  San  Jose, 
one  Senator;  the  District  of  San  Francisco,  two  Senators; 
the  District  of  Sonoma,  one  Senator;  the  District  of  Sac- 
ramento, four  Senators;  and  the  District  of  San  Joaquin, 
four  Senators.  And  the  District  of  San  Diego  shall  elect 
one  member  of  the  Assembly;  the  District  of  Los  Angeles, 
two  members  of  Assemby ;  the  District  of  Santa  Barbara, 
two  members  of  Assembly;  the  District  of  San  Luis 
Obispo,  one  member  of  Assembly;  the  District  of  Monte- 
rey, two  members  of  Assembly;  the  District  of  San  Jose, 
three  members  of  Assembly;  the  District  of  San  Fran- 
cisco, five  members  of  Assembly;  the  District  of  Sonoma, 
two  members  of  Assembly;  the  District  of  Sacramento, 
nine  members  pf  Assembly;  and  the  District  of  San  Joa- 
quin, nine  members  of  Assembly. 

Sec.  15.     Until  the  Legislature  shall  otherwise  direct, 
in  accordance  with  the  provisions  of  this  Constitution, 
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SaiariM  of  the  Salary  of  the  Governor  shall  be  ten  thousand  dollan 
per  annam;  and  the  salary  of  the  Lieutenant  Governor 
shall  be  double  the  pay  of  a  State  Senator;  and  the  pay 
of  members  of  the  Legislature  shall  be'sixteen  doUsn 
per  diem  while  in  attendance,  and  sixteen  dollars  for 
every  twenty  miles  traveled  by  the  usual  route  from  thdr 
residences  to  the  place  of  holding  the  session  of  the  Leg- 
islature, and  in  returning  therefrom.  And  the  Legisla- 
tare  shall  fix  the  salaries  of  all  officers  other  th&n  those 
elected  by  the  people  at  the  first  election. 

Article  Seo.  16.     The  limitation. of  the  powers  of  the  Legisls- 

potBppiT      ture  contained  in  Article  VIII  of  this  Constitution  shall 
ararLflri^'  not  extend  to  the  first  Legislature  elected  under  the  same, 
IM""-         which  is  hereby  authorized  to  negotiate  for  such  amoont 
as  may  be  necessary  to  pay  the  expenses  of  the  State 
Government. 

R.  SEMPLE, 
President,  and  Delegate  from  Benicia. 
"Wm.  G.  Margt,  Secretary. 

JOSEPH  ARAM, 


PABLO  DB  LA  OUERRA, 

LEWia  DBSr. 

KIMBALL  H.  DIMHtCK, 

A.  J.  KLLIS, 

JOSE  ANTO.  CARRILLO, 

WM   M.  OWIN. 

EDW.  aiLREltl, 

UE.VRY  UlLL. 

J.  D.  HOl'l-B. 

JOSEPH  UOBSON,    ■ 

JULIAN  UA.VKS, 

H.  W.  IIALLBCK, 

t.  W.  HASri-VUS, 

J.  MaUENKY  UOLLINSS WORTH, 

JAS,  MoUALL  J0.VE3, 

THOMA.S  O.  LAKKIN. 

FKANCIS  J.  LIPPITr, 

BBSJ.  S.  LIPPINCOM', 


M.  U.  VALLKJO. 
Tnr)S,  1,.  VEItMEn.B, 
J.  i:  WALKEIt. 
0.  M.  WOZEXCKAFT. 
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The  references  are  to  the  sections. 

A 

ABATEMENT  AND  REVIVOR—  Section. 

action  shall  not  abate  by  death  or  other  disability 885 

action  shall  not  abate  by  transfer  of  interest  therein 385 

action  may  be  continued  by  or  against  representatives,  when 385 

action  in  the  name  of  the  original  party,  when 885 

transferee  may  be  substituted  in,  when .T. 385 

of  nuisance  or  waste 731 

ib 732 

of  interest  in  foreclosure  suiti 728 

ABBREVIATIONS— 

may  be  used  in  written  proceedings 186 

ABSENCE— 

of  Judge,  Court  to  be  adjourned 139 

of  Judge,  term  saved,  bow *. 140 

of  defendants,  attorney  to  appear... 413 

waives  a  jury,  when 631 

of  testimony,  when  trial  to  be  postponed ...> 595 

of  evidence,  cause  for  continuance 595 

of  witness  out  of  State,  deposition  taken,  when 2020 

ABSENTEE- 

attorney  may  appear  for,  appointment  by  the  Court ', 413 

in  Probate  proceedings,  attorney  to  be  appointed  for 1718 

See  NON-BESIDEMT.    . 

ABSTRACT— 

how  made  and  be  verified 800 

of  title  in  action  for  partition  when  cost  of,  allowed 799 

ABSCONDING- 

arrest  of  debtor  when  there  is  danger  of  his 715 

ACCIDENT- 

grounds  for  new  trial,  when 657 
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ACCOUNT—  Sectioa. 

items  off  need  not  be  pleaded,  but  may  be  demanded 454 

stated  in  pleadings,  how 4Si 

copy  of,  may  be  demanded 454 

a  further,  may  be  ordered,  when 454 

reference  of,  after  judgment  by  default,  when -SSa 

to  be  rendered  by  surviving  partner 1585 

Public  Administrator  required  to,  how,  and  when 173S 

Court  may  order  administrator  to 1<% 

allowance  of,  of  joint  guardian? 1775 

to  be  rendered  by,  persons  trusted  with  estate 14ol 

by  special  administrator,  to  be  rendered 1417 

ACCOUNTING— 

action  for,  rent  pending  redemption 707 

See  ADMI^^I8TRAT0RB  AND  EXKCTUTORS. 

ACCUSATION- 

verification  of ^ 

citation  to,  answep  to,  when ^ • 2^ 

appearance  to  answer 2^ 

how  answered 294 

demurrer  to...j 295 

answer  forthwith  to,  when S% 

trial  of. 2Sft 

reference  of. 296 

judgment  on 296 

ACT— See  Codk  or  Civil  PROCicDirRE. 

ACTS- 

foreign  executive,  as  evidence 1$1S 

municipal  corporation,  as  evidence 19iS 

of  party,  when  evidence : .*. 1870 

A.  D.— 

defined,  Subd.  6 , 17 

ACTIONS— 

not  afiected  by  this  Code,  except S 

judicial  remedies  for 20 

defined 22 

« 

division  of 24 

by  whom  prosecuted «  39 

only  one  form  of 907 

parties  to,  how  designated * 803 

commencement  of. Zli 

when  cannot  be  brought  by  the  people S15 

when  cannot  be  brought  by  grantee  from  State SI6 

when  actions  by  people  or  grantees,  to  be  brought  in  five  years 317 

seizing  within  five  years,  when  necessary  for  real  property 818 

seizing  when  necessary  in,  or  defense  rising  out  of  it •  319 

against  husband  and  wife,  wife  may  defend  alone,  when 371 
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ACTIONS—   (CoTUinued.)  '  Section. 

•         against  steamers,  vessels,  and  boats 818 

against  bail  on  arrest,  when ^ 490 

against  two  or  more  defendants 414 

against  joint  debtors 980 

for  official  acts  agffinst  Sheriff. 1055 

to  be  in  name  of  party  in  interest 367 

by  an  assignee 868 

when  married  woman  is  party,  by  and  against 370 

by  guardian  for  death  of  ward 376 

,  by  guardian  for  seduction  of  ward 876 

by  guardian  for  injury  to  ward 376 

for  her  own  seduction,  unmarried  female  may  bring 374 

what,  are  to  be  commenced  within  five  years 836 

what,  are  to  be  commenced  within  four  years... 887 

what,  are  to  be  commenced  within  three  years 338 

what,  are  to  be  commenced  within  two  years 839 

what,  are  to  be  commenced  within  one  year 840 

what,  are  to  be  commenced  within  six  months 841 

ib 342 

for  relief,  when  to  be  commenced 343 

for  balance  of  mutual  accounts 344 

by  the  people,  subject  to  same  limitations  as  by  private  persons 345 

when  deemed  commenced 350 

exception,  where  defendant  is  out  of  State 351 

boats  and  steamers,  against  lie  for  what 813 

exception  as  to  persons  under  disabilities 352 

seizin  within  five  years,  when  necessary 818 

ib 819 

seizin  within  two  years,  when  necessary 820 

•ib 321 

provisions  where  person  entitled  dies  before  limitation  expires 353 

provisions  where  judgment  on,  has  been  reversed 855 

provisions  where  staid  by  injunction 856 

disability  must  exist  when  right  of,  accrued 857 

limitation  against  director,  etc.,  of  corporations 859 

existing  cause  of,  not  affected 362 

includes  a  special  proceeding 863 

by  father  or  mother  for  injury  of  child 876 

by  father  or  mother  for  death  of  child 876 

by  father  for  seduction  of  daughter '  875 

by  mother  for  seduction  of  daughter,  when 875 

by  representatives  for  death  of  person  by  wrongful  act 877 

by  tenants  in  common,  joint,  and  coparceners 382 

when,  and  when  not  to  abate 885 

place  of  trial  of  certain 392 

are  of  two  kinds 24 

to  be  tried  where  subject,  or  some  portion  of,  is  situate 892 

to  be  tried  where  cause  of,  aro^e 893 
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ACTIONS—   (Continued.)  Sectioo. 

against  counties,  where  tried  S^ 

to  be  tried  where  parties  reside v 395 

may  be  tried  in  any  county,  unless  defendant  demands  trial  in  proper     39S 

place  of  trial  of,  may  be  chanji^ed  in  certain  cases SS 

papers  in,  to  be  transferred  on  transfer  of. : 39 

questions  of  fact,  when  in  issue  may  be  tried  in 309 

order  for  trial,  how  made 309 

how  commenced 4% 

pending  of. 409 

by  recovery  of  real  property 4B 

iV 7# 

for  partition  of  real  property 758 

ib ,....  -W 

to  quie(  title <38 

not  to  be  prejudiced  by  alienation 747 

for  nuisance 731 

for  waste 7SS 

for  trespass ~  733 

against  persons  severally  liable  on  promissory  notes,  etc 383 

to  foreclose  mortgagee 736 

for  libel  and  slander 460 

by  usurpation  of  office 883 

for  damages  against  non-attending  witness V9& 

for  delivery  of  personal  property 5W 

on  written  instrument 417 

against  joint  debtors S89 

title  of,  to  be  named  in  complaint ; 4^ 

what  causes  of,  may  be  joined 427 

when  may  be  dismissed,  or  nonsuit  entered 561 

concerning  mining  claims  governed  by  lex  loci 74S 

defaulting  witness,  for  damages  against 1956 

by  State..... 441 

by  State,  or  officer  thereof. *. 446 

for  separate  liens  may  be  joined y 1196 

deposition  in,  when  witness  out  of  State 2630 

deposition  in,  when  witness  resident  of  State 20i21 

for  condemnation  of  land 1243 

complaint  in,  contains  what 1214 

against  defaulting  witness,  damages  for 19SS 

to  determine  adverse  claims,  by  sureties 1039 

guardian  must  bring,  for  recovery  of  ward's  property 1769 

purchaser  at  Sheriff's  sale,  after  eviction,  may  bring 7B6 

when  not  to  abate  by  death  or  other  disability...^ 3£t5 

when  several  are  united,  costs  of  one  allowed  only 102S 

costs  allowed  when,  of  course 1622 

defendant's  cost  must  be  allowed  in  certain 10S4 

costs,  when  discretionary  with  Court 1QS7 

when  costs  in,  may  be  severed ICOS 
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ACTIONS—   {Continued,)  Section. 

continued,  costs  may  be  imposed  as  condition  of. 1029 

in,  by,  or  ftgainst  an  administrator,  etc.,  costs  in 1081 

if  security  be  not  given,  may  be  dismissed.^ 1037 

when  State  is  party  to,  costs 1038 

when  county  is  party  to,  costs 1039 

for  usurpation  of  office  or  fttinchise,  for  damages 807 

Clerk  must  keep  a  registry  of  all 1052 

for  condemnation  of  land 1243 

for  condemnation  of  land,  complaint  must  state  what 1243 

for  death  or  injury,  who  may  bring ; 376 

ib ,. 377 

personal  property,  for  delivery  of. 509 

personal  property,  for  deliveiy  of,  affidavit,  etc 510 

form  of,  for  foreclosure 726 

of  liens,  for  foreclosure 1190 

/or  separate  liens,  may  be  joined,  when  and  how 1196 

to  recover  estate  sold  by  guardian 1806 

limitation  of,  on  guardian's  bond 1805 

for  conversion  of  estate  by  administrator 1583 

for  waste  of  estate  by  administrator 1583 

who  may  bring,  for  seduction 874 

ib *. 875 

may  b^  prosecuted  in  Spanish  language  in  certain  counties 1056 

when  several,  may  be  consolidated 1048 

by  administrator,  for  trespass 1583 

by  executor,  for  trespass 1583 

limitations  of.  Sec.  812  to 862 

limitations  of,  how  affected 9 

on  preferred  claims  for  wages,  limitation  of. 1206 

maybe  dismissed,  or  nonsuit  entered,  when 581 

to  postpone,  for  absence  of  testimony 595 

may  be  postponed,  for  determination  of  claims..... 774 

when  Court  may  postpone,  Sec.  874  to 876 

on  failure  of  verdict  or  discharge  of  jury,  may  be  retried 616 

receivers  have  power  to  bring,  when  and  how 568 

after  judgment,  may  proceed  against  one  of  several  defendants 579 

to  release  attachment,  before  whom  taken 554 

may  be  commenced  on  undertaking,  when 552 

for  recovery  of  property,  by  administrators  or  executors 1582 

for  recovery  of  property,  against  administrators  or  executors 1582 

against  executor  and  administrator,  for  waste  or  trespass  of  dece- 
dent   1584 

what,  executors  are  not  parties  to 1587 

when  executors  may  compound. 1588 

to  recover  property  fraudulently  disposed  of,  etc 1589 

by  executor  or  administrator,  as  provided  in  Sec.  1589 1590 

on  undertakings 521 

on  submission  to  arbitration,  revoked 1290 
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ACTIONS—   (Continued,)  Sectiot 

successive,  on  Rame  contract ••  lOT 

on  guardian  *8  bond a 18Qi 

on  administrator's  bond,  may  be  brought  by  oo-administrators 13Sf» 

change  of  place  of  trial  of,  Sec.  397  to ^ 

bonds  in,  not  required  of  State ^ 1<& 

Clerk,  when  to  take  testimony  on  trial  of. 19SL 

facts  not  in  issue,  how  tried — .— —     3Q9 

limitations  on  the  right  to  change S3i 

to  what  Court  trahsferred S35 

'  proceedings  after  change  of  place  of. 63S 

effect  of  or^er  changing  place  of 837 

certain,  must  be  transferred  to  District  Court S3S 

redemption er  or  debtor  may  bring,  for  rents  and  profits 707 

plaintiff  must  file  notice  of  pendency  of. ,«. — •      75^ 

another,  pending  ground  for  demurrer 430 

when  deemed  pending 1019 

personal,  may  be  had  for  lien  of  labor Uff! 

to  redeem  mortgage,  except,  when M 

JUBTIOKS'   COUBTS— 

place  of  trial  of,  Sec.  832  to 838 

civil,  to  be  brought  in  defendant's  township 8SS 

when  to  be  brought  elsewhere 83S 

after  change  of  place  of,  proceedings  in S36 

manner  of  commencing,  Sec.  839  to ^ 

who  may  appear SfS 

for  arrest  of  defendant  in  civil.  Sec.  861  to 865 

claim  and  deliveiy,  how  enforced  in 870 

when  defendant  fkils  to  appear,  judgment 871 

against  defendant  on  demurrer,  judgment .-  873 

by  attachment,  Sec.  866  to 869 

pleadings  in.  Sec.  851  to M 

provisions  of  Code  applicable  to 925 

ADJOURNMENT- 

of  District  Court 77 

of  Court  on  absence  of  Judge 139 

of  drawing  of  jury  when  officers  are  absent 217 

on,  of  Court,  disposition  of  jurors  ballots..' 230 

may  be,  while  jury  is  absent 617 

final,  for  the  term,  discharges  the  jury 617 

of  Supreme  Court,  when 46 

in  case  of,  by  consent,  testimony  to  be  taken  by  deposition 596 

effect  of,  to  non-judicial  day 13.' 

ADMINISTRATOR— 

may  sue  without  joining  ceatui  que  trust 3^ 

ADMISSION— 

of  attorney  to  practice,  certificate  of. 75 

application  of,  for,  testimonials  required  of  what ^ 
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■ 

ADMISSION—   (Continued.)  Section. 

certificate  of,  of  attorney,  when  granted 277 

failure  by,  to  verify  answer..- 446 

of  service,  howmade » 415 

of  testimony,  avoids  postponement 695 

of  genuineness  of  instrument,  if  answei*  not  verified 447 

execution  of  instrument,  unless  denied  by  plaintiff. 448 

exception  to  preceding  section 449 

* 

ADMONITION— 

of  Court  to  jury  on  separation ; 611 

ADVERSE  CLAIM— 

to  real  property,  how  determined 788 

to  personal  property,  how  determined 1050 

m 

ADVERSE  POSSESSION— 

relation  of  landlord  and  tenant,  as  affecting S26 

by  actual  occupation  under  claim  of  title....* 824 

under  written  instrument  or  judgment 322 

ib 323 

by  occupation  not  under  written  instrument 825 

ADVERSE  PARTY— 

how  known  in  civil  actions 306 

when  deemed  to  have  excepted  to  verdict,  ruling,  decision,  etc 647 

exceptions,  how  settled,  upon  notice  to 650 

may  file  counter  afiidavits,  when 1 658 

who  is, on  appeal ....t 988 

in  intervention 387 

writings  in  possession  of,  notice  to  bo  given  to 1938 

• 

AFFIDAVIT- 

defined :  2003 

for  what  purposes  used 2009 

before  whom,  may  be  taken  in  this  State 2012 

when  made  in  another  State,  before  whom  taken 2013 

when  made  in  foreign  country,  before  whom  taken 2014 

when  made  before  Judge  of  Court  out  of  this  State,  to  be  certified 

by  Clerk  of  Court 2015 

for  arrest  of  judgment  debtor  on  supplementary  proceeding 715 

must  contain  what,  to  obtain  writ  of  attachment 538 

See  Final  Note  for  error  in  Sec.  538. 
of  mariner,  to  prevent  discharge  of  attachment  against  steamers 

and  vessels 825 

that  a  contempt  has  been  committed 1211 

to  obtain  injunction ^ 527 

to  be  served  with  injunction 527 

of  confession  of  judgment  by  defendant 1133 

requisites  of,  for  writ  of  mandate • 1087 

79  *— Co.  Civ.  Pro. 
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APPIDAVIT—   (Continued,)  SectJoc. 

of  service  of  summons,  Sec.  410  to 4I» 

for  service  of  summons  on  non-residents — .  113 

of  service  of  summons 4J5 

to  obtain  order  of  arrest ^1 

on  arrest,  copy  to  be  given  to  defendant 4S4 

requisites  of,  for  writ  of  prohibition 11® 

on  motion  to  continue  cause 5S 

for  order  allowing  amendment  to  pleadinji^i 1^ 

in  Justice's  Court,  necessary  for  order  of  arrest. SS 

of  plaintiff,  denying  admissibility  of  copy  of  instrument 4fi 

on  motion  to  vacate  order  of  arrest siB 

in  replevin,  where  delivery  is  claimed 5W 

,               service  of,  in.  replevin '. Sli 

on  bond,  in  replevin 93 

on  bond,  in  replevin,  where  redelivery  is  claimed 5U 

of  title  by  claimant,  other  than  defendant .'. 519 

in  replevin,  where  to  be  filed ^ 

for  order  for  examination  of  prisoner  as  witness 199B 

for  postponement  of  trial S76 

of  party  applying  for  postponement ?T€ 

as  to  unknown  non-resident  party  in  partition 73T 

for  publication  of  summons  in  partition ^< 

for  writ  of  review,  by  what  party HXS 

to  reality  of  controversjr  in  submitting  action IISS 

by  elector,  to  contest  election Ilia 

for  probate  order,  requirifig  sureties  to  justify « ^.......  139* 

to  accompany  process  against  joint  debtors^ 991 

for  arrest  of  usurper  of  oflSce 8W 

of  applicant  to  perpetuate  testimony « 2084 

may  be  taken,  when,  where,  and  by  whom ITS 

of  concealment  of  witness  for  services  subpoenaed 1SB8 

to  cost  bill  on  judgment lOSS 

of  justification  by  sureties  to  bonds 1057 

not  affected  by  not  giving  title  to  action , lOM 

by  bail  in  justification 496 

in  verification  of  pleadings 446 

by  non-resident,  corporation,  or  State 446 

for  new  trial,  misconduct  of  jury,  Subd.  2 657 

^  of  newly  discovered  evidence,  Subd.  4 » « 65r 

for  new  trials,  when  to  be  made 658 

when  to  be  filed  for  new  trial 63 

on  application  to  dissolve  injunction 82 

in  objections  to  referee  maybe  read 612 

by  rederoptioner,  Subd.  8 706 

to  copy  of  assignment,  Subd.  2 706 

of  insolvency  of  sureties  on  administrator's  bond 1397 

in  opposition  to  discliarge  of  attachment 557 

£[>r  writ  of  injunction » 527 
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AFFIDAVIT—   (Continued.)  Section. 

in  proceedings  supplementary  to  execution 715 

on  motion  to  postpone  trial 595 

for  writ  of  injunction,  Subd.  2 526 

of  exemption  from  arrest  for  contempt 2069 

of  printer  to  publication,  evidence ?. 2010 

where  filed,  of  printer 2011 

by  sole  trader,  form  of. 1816 

of  personal  service,  or  mailing  probate  notice 1806 

of  filing  award  of  judgment 1286 

of  property  or  debts  due  judgment  debtor 717 

of  claim  for  lien  by  employ^  of  vessels ^ 825 

AFFIRMATION- 

includedin  oath;  Subd.  7 17 

optional  to  swear  or  affirm,  form  of 2097 

AFFIBM—  • 

may,  instead  of  swear 2097 

AGE— See  Iitfant. 

AGENT— 

for  absentees  in  distribution  of  estates 1691 

bond  and  compensation  of,  in  such  case 1692 

liable  for  preservation  of  estate 1695 

annual  account  of,  to  show  what 1694 

oath  to  claim  against  estate  by 1494 

declaration  of  evidence  when;  Subd.  5 1870 

ALIEN— 

limitation  in  time  of  war  not  computed  against 354 

ALIENATION— 

of  real  property  cannot  prejudice  in  action  to  recover. 747 

ALLEGATIONS— 

formal,  are  pleadings 420 

denial  of,  in  answer 437 

in  complaint,  deemed  true  unless  controverted  by  answer. 462 

material,  defined 463 

when  not  deemed  at  variance 471 

against  joint  debtors  in  pleadings 993 

to  be  construed  liberally 452 

redundant,  to  be  stricken  out 453 

affirmative,  in  pleadings  to  be  proved  by  party 1869 

negative,  when  must  be  proved 1869 

material,  when  evidence  to  correspond  with 1S68 

essential,  defined 463 

answer  to  contain  what 437 

of  complaint,  how  denied 437 

essential  to  obtain  writ  of  injunction.. 526 

must  be  supported  by  verification 527 
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ALLEGATIONS—   (Continued.)  Seeixa. 

being  denied,  proviBional  injunction  dissolved 5£ 

what  must  be  proved,  material  only ~  1^ 

affirmative,  places  burden  of  proof  on  whom ~  1961 

ALLOWANCE—         , 

claims  against  estate  of  decedent,  from  Sec.  1490  to..*. 151i 

time  within  which  to  be  presented  for 1491 

is  barred  when  not  presented  for -  149$ 

not  permitted  unless  claim  is  sworn  to 1494 

of  claim  of  Probate  Judge  presented  for ~  14S6 

how  and  by  whom  made 14^6 

indorsed  on  and  disposition  of  claim ~  14^7 

refused,  suit  to  be  brought ~  14^ 

must  be  refused  when  barred 1499 

suit,  when  refused,  and  exception  of  mortgage ~  15€«^ 

disputed,  and  reference  to  arbitrators ^ ~  1307 

of  claim  of  executor  or  administrator,  how  made L'ilO 

family,  of  decedent  from  his  estate,  from  Sec.  1464  to 1476 

of  costs  in  civil  actions  to  plaintiff  of  course 1(^ 

of  costs  in  civil  actions  to  defendant  of  course .—.  102A 

of  costs  discretionary  with  Court ^ 1(S5 

ALTERATION— 

in  writing,  must  be  accounted  for  by  party  producing  it 1S82 

AMBIGUITY— 

in  complaint  ground  for  demurrer 430 

AMENDMENT— 

to  complaint,  how  filed  and  served 4S2 

when  Court  may  order,  of  pleadings 469 

ib 4T0 

to  pleadings  of  course  after  demurrer 472 

to  pleadings  and  proceedings  generally,  how  made 473 

to  pleadings,  where  complaint  is  in  fictitious  name 4T4 

Court  may  order,  of  process 12S 

of  pleadings  in  Justice's  Court 859 

terms  of,  may  be  imposed  when 473 

when  permitted  to  complaint 464 

to  be  served  on  opposite  party,  and  filed 465 

in  furtherance  of  justice  (§  68) ,473 

on  affidavit  of  merits  (id.) ' 473 

in  Justices'  Courts,  to  pleadings 859 

AMICABLE  ACTION— 

submission  of  controversy,  how  made 11S8 

judgment  in,  how  entered 1139 

judgment  in,  how  enforced 1140 

on  claim  against  a  decedent's  estate 1307 
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ANSWER—  Sectior. 

citation  of  attorney  to  answer  accusation 292 

to  accusation,  how  made 294 

if  demurrer  overruled,  accused  must 296 

on  intervention  by  assij^nee  or  transferee 385 

waives  summons  by 406 

when  defendant  must  file,  various  times  given 407 

part  of  pleadings,  demurrer  to 422 

may  demur  at  same  time 431 

to  amended  complaint 432 

objections  to  complaint  taken  by,  when... 433 

to  complaint,  what  to  contain 437 

may  contain  several  defenses,  or  cross  demands 441 

when  contains  new  matter,  plaintiff  may  demur 443 

verification  of. 446 

to  complaint  on  written  instrument 447 

copy  of  written  instrument,  when  deemed  admitted 448 

sham  and  redundant  matter  in,  may  be  stricken  out 453 

in  actions  for  libel  and  slander 461 

when  deemed  controverted 462 

supplemental,  allowed  on  motion,  when 464 

may  be  amended  (§  67) 472 

in  certain  case  time  for  filing,  may  be  extended  (J  68) 473 

return  of  property  required  before 509 

when  i[\junction  may  issue  after  filing 528 

judgment  on  failure  to,  by  default 585 

issue  of  law  raised  by  demurrer  to 589 

issue  of  fact  raised  by 590 

Court  may  require  judgment  debtor  to  appear  and 714 

counterclaim  in,  defined 438 

omission  to  set  up  counter  claim  fatal 439 

ib 856 

takes  place  of  cross  bill 440 

grounds  of  demurrer  to  what 444 

needs  no  verification  denying  execution  of  writing,  when 449 

to  be  liberally  construed 452 

need  not  set  out  account,  when 454 

must  describe  real  property,  how /. 455 

how  to  plead  a  judgment 456 

how  to  plead  condition  precedent 457 

how  to  plead  statute  of  limitations 458 

how  to  plead  private  statute 459 

must  be  filed  with  the  Clerk,  and  served 465 

when  issues  arise  on,  what  they  are 588 

concerning  property  by  judgment  debtor 715 

by  person  or  corporation  its  to  debts,  etc.,  of  judgment  debtor 717 

•               refusing  to,  punished  as  for  contempt 721 

in  Justice's  Court 855 

in  proceedings  for  contempt,  on  arrest.^ 1217 
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ANSWER—   (OorUinued.)  Sectkra. 

in  action  for  partition,  what  to  contain 738 

disclaimer  in  action  to  quiet  title « 71$ 

must  set  up  value  of  improvements  as  set-off,  when 749 

who  may,  in  actions  against  vessels,  etc SZl 

in  contested  probate  of  will ISlt 

proponent  and  others  must  file,  when ISlt 

to  information  to  escheat  estate 1271 

of  Attorney  General  to  claim  of  escheated  property. ^..  lSi% 

material  allegations  in,  defined 46} 

in  proceedings  after  judgment  against  joint  debtors ^  99S 

to  petition-for  mandate,  how  made... 1069 

ib lOM 

Probate  Court  may  compel  administrator  to.  when 1410 

Probate  Court  may  require,  as  to  sufllciency  of  bond. ^..  13S6 

to  be  heard  by  Probate  Court 1399 

administrator  cited,  regarding  bond 14CS 

of  sureties  on  administrator's  bond,  in  justification 1394 

to  citation,  why  letters  should  not  be  revoked 1SS» 

to  charge  of  embezzlement  of  estate ^  1460 

ib 1461 

to  citation  to  settle  by  administration,  third  term- 16SS 

ib 1634 

to  citation  to  settle  by  administration,  third  term,  and  contest. 1636 

neglect  of  administrator,  how  proceeded  against 16S7 

'what,  of  administrator  must  show ^ .". 162S 

hearing  thereof. 163S 

to  complaint,  amended S60 

APPEALS- 

To  Sttpremb  Court— 

what  may  be  reviewed  on,  in  civil  actions 986 

party  aggrieved  may  take 938 

within  what  time,  maybe  taken 939 

how  taken 910 

preparation  for,  by  exceptions,  see  Sees.  646  to 633 

undertaking  on,  to  be  filed  in  five  days 911 

undertaking  on,  from  money  judgment 942 

from  judgment  for  delivery  of  documents 913 

fK>m  judgment  directing  execution  of  conveyance 944 

stay  of  proceedings  on 9(6 

effect  on  attachment 946 

by  executor,  administrator,  or  trustee.  Court's  discretion  in ~  946 

undertaking  on,  where  real  property  in  action 945 

undertaking  on,  may  be  in  one  instrument ~  917 

justification  of  sureties  on  bond  of. 9IS 

other  undertakings  on ....a 919 

what  papers  used  on,  from  judgment 950 

what  papers  used  on  other 9&1 
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AI»I»EALS   (To  SuPKEME  Cottkt)—  (Cfontinued,)  Section. 

what  papers  used  on  appeals  when  new  trial  asked 952 

papers  and  copies  on,  how  certified 958 

when,  may  be  dismissed 954 

when  may  not  be  dismissed 954 

from  controversy  without  action 1040 

effect  of  dismissal • 955 

what  reviewed  on,  from  jud)^ent « 956 

remedial  powers  of  Court  on 957 

remittitur  on  judgment  on  certified,  how 958 

Sees.  986-958  not  applicable  to  appeals  to  County  Court 759 

costs  on ^ M... 1034 

See  BuLBB  Supreme  Court. 

District  Court— 

fVom,  when  may  be  taken 963 

from  what  taken 939 

Sees.  986-958  applicable  to 959 

County  Court— 

fW)m,  to  Supreme  Court,  in  what  cases 966 

who  may  appeal  to,  and  within  what  time 974 

what  notice  must  contain 974 

statement  on,  what  to  contain 975 

statement  must  be  prepared  within  what  time 975 

amendments  to,  and  filing  statement,  etc 975 

when  no  statement  is  required 976 

trial  de  novo  on 976 

when  transcript  on,  to  be  certified  up 977 

what  transcript  must  contain 977 

undertaking  on  appeal,  what,  etc 978 

supersedeas  to  execution,  if  issued ^ 979 

costs  on  execution  must  be  first  paid ~  979 

proceedings  on  appeal  in  County  Court 960 

conduct  of  the  trial,  etc 980 

Probate  Court— 

to  Supreme  Court,  from  what 969 

how  and  when..*. 1713 

what  sections  apply  to 1714 

within  what  time  to  be  taken 1715 

costs  on,  discretionary 1720 

administrator's  oflScial  bond  is  appeal  bond  on 970 

effect  of  appellate  judgment  on  acts 971 

Appearance— 

of  all  parties  at  place  appointed  to  hold  Court 143 

of  accused  attorney  to  answer  proceedings 293 

of  married  woman,  how,  when,  and  by  whom 870 

required  in  summons .i 407 

without  service  of  summons  by  written  admission 415 

voluntary,  equivalent  to  service  of  summons •....?. 416 
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APPEARANCE—   (Continued,)  Sectian. 

of  judgment  debtor,  by  order  of  Court -  Hi 

proceedings  to  compel,  of  judgment  debtor 715 

what  constitutes,  on  part  of  defendant -  1014 

by  demurrer,  answer,  or  notice —  ICH 

failure  in,  at  trial,  waiver  of  findings 6Si 

failure  in,  at  trial,  waiver  of  jury... 631 

failure  in,  in  Justice's  Court,  trial  to  proceed ~  8B1 

of  interested  parties  in  Probate  Court,  waiver  of  notice *......^  1S06 

in  writing,  waives  summons  and  service 406 

in  proceedings  regarding  escheated  estates 1271 

APPELLANT— 

party  aggrieved  may  become 

what  he  may  appeal  from  to  Supreme  Court 

what  he  may  appeal  from  District  Court 96B 

what,,from  County  Court 968 

what,  from  Probate  Court 939 

what,  to  County  Court 974 

undertaking  to  be  filed  by ~  941 

executors  and  administrators  as,  need  not  file  bond 946 

must  furnish  what  papers ^    969 

to  furnish  statement  and  notice,  when 9^ 

how  to  prepare  to  become.    (See  ExcKPTidrs) 641 

See  Appeals. 

APPLICATIONS— 

for  probate  of  will,  Sec.  1298  to 1324 

to  become  sole  traderj  Sec.  1811  to 1819 

to  become  administrator,  etc 1371 

for  ^le  of  personal  property,  Sec.  1522  to 1523 

for  sale  of  real  estate.  Sec.  1536  to 1542 

for  renewal  of  bonds  of  administrators,  etc 1^89 

for  new  trials.  Sec.  656  to 661 

forchange  of  name.  Sec.  1275  to 127S 

for  change  of  venue.    (See  Place  of  Trial)..^ 387 

for  rehearing,  Supreme  Court  Rule 20 

for  escheats,  by  Attorney  General 1269 

for  exercise  of  right  of  eminent  domain.. .^ 1244 

for  dissolution  of  corporation l^S 

for  arrest  for  contempt 1211 

for  liens  for  mechanics  and  others.  Sec.  1183  to.. t 1199 

for  discharge  of  person  held  on  civil  process,  Sec.  1143  to 1154 

for  entry  of  confession  of  judgment.  Sec.  1132  to— 1135 

fbr  contest  of  election,  Bee.  1111  to 1127 

for  prerogative  writs  from.  Supreme  Court  Buie 37 

fbr  writs  of  review,  mandate,  and  prohibition 1108 

for  writ  of  mandate 1068 

for  writ  or  review 1089 
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APPLICATIONS—    (C<nUinu^.)  Section, 

for  admission  to  bar  as  attorney 276 

ib.,  Supreme  Court  Bule 1 

for  substitution  in  case  of  death,  etc.,  of  party 385 

ib.,  Supreme  Court  Rule 14 

for  publication  of  summons. 412 

for  attorney  for  absent  defendant  to  be  appointed 418 

to  file  supplemental  pleading 464 

to  make  amendments  to  pleadings,  etc...,~ 474 

for  arrest  in  civil  cases,  Sec.  478  to 604 

for  claim  and  delivery  of  personal  property,  Sec.  509  to 621 

*  for  Injunction  writ  of.  Sec.  625  to.... 533 

for  attachment.  Sec.  537  to 559 

for  receivers,  Sec.  564  to 569 

for  judgment  by  default 585 

for  postponement  of  trial 595 

for  reference  to  be  ordered.  Sec,  638  to 639 

to  Supreme  Court  for  removal  of  case,  on  refusal  of  the  Court 

below  to  allow  exceptions 652 

for  writ  of  execution 681 

for  execution  after  death  of  party i 686 

for  redemption  of  property.  Sec.  701  to 703 

for  examination  of  party,  etc.,  after  execution,  Sec.  714  to 721 

for  foreclosure  of  mortgages.  Sec.  726  to 728 

to  determine  conflicting  claims  to  realty.  Sec.  738  to 748 

in  partition,  Sec.  752  to 801 

for  removal  from  office.  Sec.  802  to .: 809 

to  enforce  liens  against  steamers,  etc.,  Sec.  813  to 827 

to  amend  pleadings  in  Justice's  Court 859 

for  postponement  of  trial  in  Justice's  Court 87& 

for  abstract  of  judgment  in  Justice's  Court 897 

for  writ  of  execution  from  Justice's  Court 901 

for  renewal  of  execution  in  same 903 

for  one  Justice  to  act  for  another 922 

for  judgment  against  joint  debtors  not  summoned 989 

for  inspection  of  writings 1000 

by  way  of  motion  and  notice  thereof.  Sec.  1003  to 1007 

for  cost,  by  filing  cost  bill 1033 

for  security  for  costs 1036 

to  supply  loss  of  papel* 1046 

for  consolidation  of  actions 1048 

for  possession  to  realty  prior  to  action 1161 

to  puniijh'  for  contempt 1211 

to  vacate  award 1287 

to  correct  award :. 1288 

for  probate  of  will 1305 

for  probate  of  foreign  will 1328 

80  *— Co.  Civ.  Pro. 
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APPLICATIONS—    (Continned,)  s  Sectm 

to  revoke  probate 139 

to  prove  lost  or  destroyed  will .*. 133S 

to  prove  nuncupative  will Vj4s 

for  letters  testamentary : WS 

for  letters  of  administration ISH 

for  revocation  and  for  letters «.  13S 

for  other  sureties  to  bond  of  administrator 13M 

for  removals  of  executors  and  administrators,  Sec.  1436  to 14^> 

to  recover  property  embezzled,  Sec.  1458  to -..  1*61 

for  homestead  of  decedent's  estate ~~..  1^1 

for  allowance  of  claims  against  estates,  Sec.  1493  to 1512 

for  orders  of  sale  of  estate  generally 151? 

for  summary  sales  of  mines,  etc.,  of  estate 159^ 

for  conf.rmation  of  sales Ixi. 

for  settlements  of  administrators,  Sec.  1662  to M 

for  contribution  by  legatees IfioO 

for  legacies,  and  notice  of. 1C39 

for  distribution  of  estate,  Sec.  1655  to 163 

for  partition  of  estate,  Sec.  1675  to 1®6 

for  orders  and  decrees  in  probate.  Sec.  1704  to V*^ 

for  guardianship  of  minors 1747 

/        for  guardianship  of  insane  person 176 

for  sale  of  property  by  guardian 177$ 

for  removal  of  guardian iSdl 

for  discharge  in  insolvency. 1^ 

to  prove  contents  of  writing,  Sec.  1937  to 1939 

for  warrant  to  arrest  witness 1^ 

for  Commission  to  take  deposition 3024 

by  notice  to  take  deposition : 2C31 

for  protection  of  Court,  by  witness 2i^ 

to  perpetuate  testimony , 20b4 

APPRAISERS— 

appointment  of,  by  Probate  Court 1444 

oath  and  duties  of 1445 

to  sign  inventor^' 144$ 

for  property  overlooked 1451 

compensation  of. 1444 

to  carve  out  homestead,  when 147^ 

report  of  hearing  same 1477 

ib HTJ 

others  appointed,  when '. 1479 

for  new  appraisement .T 1484 

Judge  may  appoint,  at  chambers 167 

Probate  Court  has  power  to  appoint 97 

who  may  be 1444 

to  be  appointed  to  admeasure  homestead *. 14S3 

what  must  do  relative  to  community  property 148S 

must  appraise  ward's  property  in  first  inventory 17<3 


INDEX.  635 

APPRAISEMENT— See  Inventory  Appbaisbrs.  Section. 

AKBITRATION- 

who  may  submit  controversy,  what,  and  exception 1281 

submission  to,  in  writing,  to  one  or  more 1282 

stipulation  in  what 2283 

duty  of  Clerk  in  submission  by  Court. 1283 

order  cannot  be  revoked 1283> 

award  may  be  compelled 1283 

arbitrators' powers  defined 1284 

arbitrators  must  be  sworn 1285 

how  questions  determined  in 1 1285 

award  and  proceedings  thereunder '. 1286 

proceedings  to  vacate  or  other\vise  dispose  of  award 1287 

grounds  for  revocation  or  resubmission 1287 

grounds  for  modification  or  correcting 1288 

what  Court  may  do  with  award 1288 

decision  of  Court  on  motion  appealable 1289 

judgment  before  motion  n  on -appealable 1289 

submission  being  revoked,  what  may  be  recovered 1290 

all  arbitrators  must  meet,  but  the  minority  control .\.  1053 

title  to  real  property  cannot  be  submitted  to 1281 

ARGUMENT- 

order  of,  on  trial 607 

duty  of  Clerk  when  cause  reserved  for 628 

when  cause  may  be  reserved  for 664 

may  be  brought  before  Court  for,  by  either  party 665 

number  of  counsel,  and  time  for,  Supreme  Court  Rule 18 

ARREST- 

order  for,'on  what  obtained 481 

no  one  subject  to,  in  civil  action  other  than 4t8 

in  what  cases  it  may  be  made 479 

order  for,  by  whom  made 480 

written  undertaking  given  prior  to  order 482 

when  order  may  be  made,  its  form 483 

what  Sheriff  must  have  and  do  to 484 

how  made,  disposition  of  defendant... 485 

when  defendant  may  be  discharged  from 486 

bail  of  defendant,  how  given  and  for  what 487 

surrender  of  defendant 488 

what  sureties  may  do  to  surrender  defendant 489 

bail,  when  exonerated ^  489^ 

bail  may  be  proceeded  against,  when 490 

bail  exonerated  by  death,  etc.,  of  defendant 491 

return  and  other  proceedings  of  Sheriff. 492 

justification  of  sureties  and  notice  of 493 

new  undertaking,  when  to  be  given 493 

qualification  of  bail 494 

justification  of  bail,  how  made .? 495 
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ARREST—   (Qmtinued.)  Rectjc 

certificate  of  Judge  or  Clerk  to  Bufficiency  of  bail 19* 

when  Sheriff  exonerated  from  liability -     I9S 

,    deposit  of  money  instead  of  bail -     ^ 

"what  may  be  done  when  bail  reduced SH 

duty  of  Sheriff  to  certify  to  deposit 457 

duty  of  Sheriff  to  pay  deposit  into  Court -     ^ 

substitution  of  bail  for  deposit -     49? 

deposit  to  be  refunded -     4^ 

final  disposition  of  the  deposit ^.     5^ 

when  judgment  for  defendant  what  done -     5i'- 

if  defendant  escape  Sheriff  liable M 

how  Sheriff  may  relieve  himself -     s'l 

proceedings  on  judgment  against  Sheriff. 5fl2 

motion  to  vacate  order  of  arrest  or  reduce  bail 503 

'  what  aflSdavits  may  be  used  on  this  motion ~     ^ 

proceedings  on  the  application 9M 

aflSdavit  for,  in  Justice's  Court SG 

for  contempt,  and  bail  allowed -    lil5 

of  custodian  of  will,  when ~    156S 

execution  in  case  of,  what  to  contain 683 

for  disobedience  to  probate  citation 14^' 

of  administrator  for  refusal  to  answer,  when 14*& 

in  forcible  entry  and  detainer  case,  when -    11® 

for  embezzlement  of  decedent's  estate 1*30 

defendant  to  be  taken  before  Justice,  proceedings  there -     ?t3 

oflScer  who  makes,  to  notify  plaintiff  and  his  return «     861 

defendant  to  be  kept  till  discharged ^ 

of  witness,  officer  liable  for,  when >•    2K^ 

cannot  be  made  except  under  Code t 47$ 

of  judgment  debtor  supplementary  to  execution 71^ 

no  woman  is  subject  to '. S61 

of  one  who  usurps  office,  when 804 

at  Public  Administrator's  instance,  when 1734 

of  witness  refusing  to  testify 19&I 

of  witness  cannot  be  made,  when 20@ 

of  witness  when  a  contempt ^    20S! 

plaintiff  may  order  defendant  discharged  from lloS 

actions  for  malicious,  may  be  united  with  what ~     427 

ARTICLES— 

of  Code  conflicting,  how  construed 4^ 

ASSAULT  AND  BATTERY— 

jurisdiction  of  Justice  Court  in 117 

civil  actions  for,  may  be  united,  Subd.  6 427 

ASSESSMENT— 

to  be  paid  by  rcdemptioner 7(8 

of  property  for  condemnation,  how  made 13JS 


« 
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ASSESSMENT—   {Cmitinued.)  Section, 

disbursement  for,  taxed  by  administrator  (under  Sees.  3462,  "3752, 

Pol.  Code) 1665 

for  taxes  included  in  debts  preferred  (see  Pol.  Code) 1643 

for  all  taxes  to  be  discharged  by  administrator; 1669 

on  devisees  or  legatees  to  pay  debts  of  estate 1564 

of, costs  in  action  by  the  Court,  when .' 1025 

of  damages  by  jury 585 

of  damages  for  embezzlement 14C0 

of  treble  damages  in  forcible  entry  and  detainer 735 

of  costs  in  partition  suits 768 

ASSIGNEE— 

in  insolvency  (statute  continued  in  force) 1822 

of  thing  in  action,  may  sue  without  prejudice,  etc 368 

of  judgment  debtor,  is  a  redemptioncr 701 

of  purchaser  at  Sheriff's  sale,  dispossessed  for  irregularity 708 

of  purchaser  at  Sheriff's  tale,  may  revive  judgment,  when 708 

of  purchaser  failing  to  give  redemptioncr  statement 707 

of  purchaser  entitled  to  conveyance,  when 703 

of  distributive  share  of  estate  entitled  thereto 1678 

or  distributee  of  estate,  how  to  receive 1675 

ASSIGNMENT— 

of  thing  in  action  not  to  prejudice  set-off. 368 

of  accounts,  assignee,  if  real,  must  sue  in  his  own  name 367 

of  account  not  set  up  as  counter  claim  gives  no  action 439 

one  who  becomes  redomptioner  by,  must  produce  copy 705 

ASSIGNOR— See  Assignee;  Assignment. 

ASSOCIATIONS— 

how  sued : 388 

See  Corporation. 

ATTACHMENT— 

in  what  cases  i<:sued 537 

affidavit  on,  what  to  contain .*. 538 

See  Final  Note  for  error  in  Sec.  538, 

undertaking  on 639 

writ  of,  audits  requirements 540 

what  may  be  attached 541 

time  and  manner  of  executing  writ  of. 542 

released  by  undertaking 540 

ib 554 

ib 555 

several  writs  of,  may  be  issued  at  the  same  time 540 

rights  and  shares  in  stock  corporations  subject  to.... 541 

of  real  property  standing  in  name  of  defendant 542 

of  real  property  standing  in  name  of  other  persons,  belonging  to 

defendant 542 
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ATTACHMENT—   {ConHnued,)  Sectiea. 

of  personal  property ~....  d£ 

of  stocks  and  shares bH 

of  debts  and  credits 5tf 

of  credits  and  personal  property  in  hands  of  other  persons d4S 

liability  of  such  persons  on Mi 

such  persons  m^y  be  examined  on  oath 54-5 

Sheriff  to  make  inventory  of  property,  and  return  with  writ  of. 54S 

Court  may  order  property  sold  under,  when  to  the  intercjit  of  par- 
ties   54? 

Sheriff  may  sell  perishable  property 547 

ib 4« 

Sheriff  may  collect  debts  and  credits  under 547 

when  personal  property  claimed  by  th^rd  party,  how  determined...  541 

judgment  to  be  satisfied  out  of  property  attached 5e0 

after  judgment  satisfied,  remainder  to  be  paid  to  defendant 551 

undertaking  on  release  from,  may  be  prosecuted 55£ 

effect  of  judgment  for  defendant  on 533 

application  for  order  to  discharge  from 554 

motion  made  on  af^davit  for  such  order  may  be  opposed 557 

discharge  of. 5H 

ID  ••«•••••> •••>>••>•■<•• •.*>.•••••••••  ••«••••■•  ..•....••  .*•■•.•....>... •«.••••••  5dB 

ib \ 5& 

when  writ  of,  to  be  returned 559 

See  Final  Note  for  error  in  Sec.  538. 
In  Justice's  Coukt—    ^ 

afi&davitfor 866 

what  undertaking  required SS7 

writ  of,  what  must  require SG8 

duty  of  ofi&cer  under 66S 

Sees.  541-559,  inclusive,  applicable  to 80 

against  steamers  and  vessels,  Sec.  817  to 834 

when  may  be  attached 817 

when  Clerk  must  issue 81S 

undertaking  on 8IS 

how  directed,  and  duty  of  Sheriff  under 819 

how  executed  by  ofl[lcer 820 

who  may  appear  and  defend  vessel JSI 

how  proceedings  to  be  conducted.. 8:^ 

when  and  how  discharged 82 

proceedings  when  not  discharged 824 

how  the  proceeds  of  sale  applied ~ 8f4 

claims  of  employes  of  vessel,  how  treated 8S 

how  proceed  with  under  the  claims  made 826 

notice  of  sale  under,  what  to  contain S^ 

in  probate  matters,  may  issue  against  administrator,  when 14# 

administrator  subject  to,  for  disobeying  citation 16E? 

of  custodian  of  will I3GL 

of  person  charged  with  embezzling  estate 1460 
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ATTACHMENT  (In  Justice's  Coubt)—   {CknUinued.)  Section. 

to  compel  witness  to  attend,  who  may 177 

may  issue  to  compel  witness  to  attend 1998 

may  be  procured  notwithstanding  lien 1197 

ATTEND  AN  CE  AT  COURT— 

by  witness  by  subpoena 1965 

by  witness  with  books 1965 

subpoena,  how  issued 1966 

service  to  procure  witness 1967 

how  procured,  if  conceded 1968 

when,  may  be  compelled 1969 

warrant  to  compel 1993 

if  witness  is  prisoner 1995 

on  whose  motion  required 1996 

of  party.    (See  Summons) 406 

by  citation— See  Citation;  Witness;  Summons. 

ATTORNEY  AT  LAW- 

Judges  not  to  act  as,  in  their  own  Courts •. 171 

certain  Judges  precluded  from  practice 172 

•  who  may  be  admitted  as,  by  Supreme  Court  only 277 

what  constitutes  license 277 

qualifications 276 

oath,  what  to  perform 278 

of  other  States,  may  be  admitted 279 

admission  of,  Supreme  Court  Rule ; 1 

roll  of,  to  be  kept  by  each  Clerk 280 

penalty  for  practicing  without  license 281 

generakduties  of. .  282 

general  authority  of. '. 283 

when  and  how  changed 284 

notice  of  change  and  substitution .• .• 285 

death  or  removal  of. 286 

removal  or  suspension 287 

conviction  of  felony,  moral  turpitude 288 

proceedings  for  removal  or  suspension 289 

accusation  made  by  another  to  be  written 290 

what  accusation  must  charge 291 

charge  must  be  verified 291 

duty  of  Court  to  issue  citation,  when 292 

accused  toappear  and  answer 293 

accused  may  demur  or  answer 294 

demurrer  or  objection  to  be  written 295 

if  demurrer  overruled,  he  must  answer. 296 

judgment  on  refusal  or  plea  of  guilty 297 

trial  on  plea  of  not  guilty '. 297 

Court  may  refer  to  take  testimony 296 

judgment  of  the  Court  must  be  what 299 

what  acts  subject  him  to  contempt  of  Court 1209 
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ATTORNEY  AT  LAW   (Coyitinued.)  Section. 

appointment  to  represent  absent  defendant -  4IS 

for  absentees  in  Probate  Court  generally  (appointed) — ...  1T18 

appointed  by  Court  in  contest  of  will 1387 

appearance  by  waiver  of  summons 415 

appearance  by  waiver  of  notice 1718 

appearance  by,  in  Ju.«tice*8  Court 841 

how  and  who  may  appear  and  act  ap,  in  Juf^tice's  Court ~  SI2 

must  not  be  receiver SfiS 

measure  and  mode  of  compensation  of. -  10^ 

amendments  to  be  served  on,  how ~  432 

exemption  from  service  on  juiy 200 

privileged  communication  to 1881 

to  instruct  Sheriff  how  to  execute  attachment 543 

may  require  what  of  officer  in  replevin 511 

may  waive  jury  trialt  how.. 631 

may  waive  findings  of  fact,  how 634 

papers  may  be  served  on t lOla 

who  may  ;ict  as  in  Justice's  Court »  842 

pleadings  to  be  subscribed  by .' 446 

name  of  plaintiff  to  be  indorsed  on  summons .«..  4C7 

Court  to  appoint  for  absent  defendant 412 

pleadings  to  be  subscribed  by 446 

may  require  Sheriff  to  take  property  as  replevin 511 

of  plaintiff,  duty  of  in  certain  case,  in  attachment 543 

Im  Suprkme  Court — 

Rules  for  government  of— See  Preface. 

admission  of,  Rule 1 

serve  and  file  points  and  authorities  and  briefs,  Eule a 2 

copy  of  transcript,  how  served  on,  Rule 9 

number,  and  time  allowed  in  each  case.  Rule 18 

when  argument  of,  on  mandamus  application  had,  Rule S2 

proof  of  service  on.  Rule ; 34 

stipulation  of,  for  dismissal  of  appeal,  Rule 35 

ATTORNEY  GENERAL— 

to  do  what  in  matters  of  escheated  estates 1289 

pleadings  by  certain,  need  no  verification >  446 

duty  in  action  for  usurping  office 803 

may  have  receiver  appointed  for  escheated  estate 1270 

copy  of  petition  to  recover  escheated  estate  to  be  served  on 1272 

must  answer  such  petition 1272 

to  institute  suits  fur  certain  purposes 803 

/ 
AUTHORITIES— 

points  and,  to  be  furnished  on  appeal,  Supreme  Court  Rule 2 

when  not  filed  as  prescribed  appeal  dismissed,  ib ~  27 

AWARDS— See  Arbitration;  Damages. 
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B 

BAIL —  Section. 

when  given,  defendant  to  be  discharged 486 

how  given  after  arrest 487 

may  suiTcnder  defendant,  by  whom  and  when 488 

what  may  do  to  {surrender  defendant  to  Sheriff*. 489 

when  discharged  finally 490 

are  exonerated  by  death,  etc 491 

not  accepted  by  plaintiff^,  when 492 

justification,  notice  of,  and  how  made 493 

qualifications  of 494 

what  must  do  to  justify 495 

plaintiff  may  examine  on  justification 495 

when  found  sufl5cient  what  Judge  or  Clerk  must  do 496 

deposit,  instead  of. 497 

may  be  given  and  deposit  withdrawn 499 

when  finally  charged 489 

Sheriff' liable  as,  when : 501 

usurper  of  office  to  give,  when 804 

in  cases  of  contempt 1215 

judgment  against  Sherifif  as 502 

defendant  on,  may  apply  to  vacate  order 503 

may  be  reduced,  when 504 

by  judgment  debtor  in  proceedings  supplementary  to  execution 715 

BAILIFF  OF  SUPREME  COURT— 

*            may  bo  appointed  by  the  Justices 265 

term  of  office  and  duties 266 

BIDDER— 

at  Sheriff's  sale,  refusing  to  pay  amount  bid 695 

may  be  again  sold  to  highest,  when 695 

action  against,  for  failure..' 695 

summary  judgment  against 696 

officer  selling  not  liable  for  default  of. 697 

at  private  administrator's  sale,  how  makes  ofiTer.  ■ 1549 

bids  of,  at  administrator's  private  sale,  how  treated 1549 

bids  of,  not  considered  unless,  etc...: 1550 

amount,  must  offer  at  homestead  sale 1484 

BILL  OF  ITEMS— 

pleadings  need  not  set  out 454 

must  be  delivered  on  demand,  when 454 

further,  ordered  by  the  Court ; 454 

of  costs,  how  made  and  filed 1083 

is  the  complaint  in  Justices'  Court 853 

constituting  counter  claim  must  be  pleaded • 856 

ib 439 

answer  substitute  for  cross ^ 437 

See  Account. 

81  *— Co.  Civ.  Pro. 
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BILLS  OP  EXCHANGE—  Sectica. 

action  on,  by  assiKneo  of. 9S& 

several  liable  on,  included  in  same  action 38S 

notice  to  drawers  or  endorsers  of,  imports  what. 1S6 

BLANKS- 

in  Justices'  process,  to  be  filled  when 99 

BOATS— 

steamers  and  vessels,  for  what  liable 813 

liens  ap^ainst 813 

actions  brought  directly  a^inst,  for  damages 814 

in  actions  against,  what  complaint  must  designate 815 

how  summons  served  in  suits  against  8JC 

attachment  against,  when  may  issue 817 

when  writ  may  be  issued 818 

to  whom  writ  directed SI9 

to  be  released  on  security,  when 819 

writ,  how  executed 829 

who  may  appear  for  and  defend 8SI 

how  proceedings  against  conducted !! 82S 

how  attachment  against  discharged 8i3 

how  Sheriff  sells  under,  and  applies  proceeds 8ui 

claims  against  for  wages  preferred,  when 82§ 

how  such  claims  are  enforced 8^ 

how  same  are  established 836 

what  Sheriff's  notice  of  sale  to  contain 827 

See  Attachment.  * 

BOND- 

administrator's  and  executor's  to  be  recorded 1387 

of  administrators,  form  and  requirements  of 13S8 

additional,  when  required ISi^ 

conditions  of 1390 

each,  when  more  than  one  administrator,  to  give  separate 1391 

several  recoveries  may  be  had  on  same lS9fi 

justification  of  sureties  on,  must  be  approved 13SS 

citation  and  requirements  of  Judge  on  deficient 1391 

additional  security 1391 

when,  may  be  dispensed  with 1396 

petition  showing  failing  sureties  and  asking  for  further 1397 

citation  to  executor,  etc.,  to  show  cause 1396 

further  security  may  be  ordered 13W 

neglecting  to  obey  order 1400 

suspending  powers  of  executor,  etc 1401 

further  security  ordered  without  application  of  party  in  interest.....  140S 

release  of  sureties 140S 

new  sureties 1401 

neglect  to  give  new  sureties  forfeits  letters 14C5 

application  to  be  determined  out  of  term  time 1406 

of  administrator  with  will  annexed I42S 
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BOKD—   {Omtinued.)  Section. 

of  purchaser  at  sale  of  estate,  when  to  be  given 1567 

action  on,  of  administrator 1586 

on  partial  distribution 1661 

of  distributee's  suit  on 1662 

.  of  the  agents  of  absent  heirs,  etc 16d2 

of  Public  Administrator,  specially 1727 

condition  of  guardian's 1754 

testamentary  guardian's .' 1758 

of  guardian,  when  he  sells  property 1788 

of  guardian,  when  new,  required 1808 

guardian's,  where  filed 1804 

suit  on  guardian's,  for  breach 1805 

Sec.  1057  applies  to  guardian's 1809 

of  special  administrator ■  1412 

justification  upon  all,  regulated 1057 

of  receiver's » 567 

on  appeal ; 941 

to  stay  proceedings  on  appeal 942 

in  how  many  writings 947 

in  other  cases  of  appeals 949 

attachment 539 

injunction 529 

in  arrest 482 

of  indemnity  to  SheriflT  to  hold  property  levied  on 689 

for  discharge  of  attachment 555 

on  claiming  delivery  of  personal  property 512 

on  claiming  delivery  of  personal  property  by  defendant 514 

actions  on,  in  claim  of  personal  property 521 

See  Undertaking;  Arbest;  Attachment;  Boats;  Claim 
OF  Personal  Property,  etc. 
BOOKS- 

judgment,  what  is  and  how  kept 668 

docket,  what,  and  to  contain  what » 672 

statute  of  sister  State  presumed  to  be  the  law 1900 

historical,  etc.,  when  primary  evidence 1936 

will  to  be  kept  and  wills  recorded  therein 1318 

judgment  in  agreed  case  to  be  recorded  in  judgment 1189 

inspection  of,  or  copies  from,  may  be  ordered 1000 

entries  in,  by  decedent,  etc .* 1946 

entries  in,  repeated w 1947 

record  may  be  removed  fromofSce  only 1950 

entries  in  official,  as  evidence 1920 

transcripts  from,  as  evidence 1921 

how  certified « 1922 

generally,  as  evidence,  different  kinds  of 1918 

execution,  what  to  be  recorded  in 683 

See  Kecord;  Evidence. 
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BREACH  OF  PEACE—  Section, 

jurisdiction  in  (Justice^s) 117 

BUILDINGS- 

laborers  and  mochanics^  liens  on -  113 

land  on  which  it  is  {subject  to  lien 11^ 

notice  after  completing,  when  to  be  filed -  US* 

proceedings  to  enforce  liens  on.  Sec.  1188  to 1199 

what  public,  exempt  from  execution,  Subd.  14 690 

BURDEN  OF  PROOF— 

affirmative  rests  on 19S1 

of  alteration  of  writing  on  party  producing  it 1982 

on  contestant  in  probate  of  will  contested 131i 

on  proponent  of  will  not  contested -  1309 

c 

CALENf)AR- 

Clerk  to  enter  causes  on,  according  to  date  of  issue SS3 

causes  on,  not  disposed  of,  continued  on 593 

issues  of  fact  on,  to  be  first  disposed  of. 588 

of  Supreme  Court,  when  and  how  arranged.  Supreme  Court  Rule^  15 

at  head  of,  criminal  cases  to  be  placed,  ib.  Rule 16 

when  placed  on,  by  stipulation,  ib.  Rule 15 

applications  for  mandate  to  be  placed  on,  ib.  Rule 34 

CAPACITY  TO  SUE— 

want  of,  legal  c^use  of  demurrer,  Subd.  2 43$ 

* 

CAUSES  OF  ACTION— 

place  of  trial  of,  determined 8S8 

for  recovery  of  real  property,  where  tried,  Subd.  1 39S 

for  partition,  where  tried,  Subd.  2 398 

foreclosure  mortgage,  where  tried,  Subd.  3 392 

when  real  property  in  two  counties,  where  tried 392 

certain  other,  whero  tried « 398 

what,  may  be  joined,  enumerated 427 

must  affect  whom,  and  how  stated,  when  joined 427 

how  set  out  in  summons 407 

how  stated  in  complaint 406 

against  counties,  where  commenced  and  tried 394 

iA  all  other  cases,  where  commenced  and  tried 395 

when  not  commenced  in  proper  county 396 

misjoinder  of,  ground  of  demurrer 430 

unintelligibly  stated,  ground  of  demurrer 430 

when  objection  to,  may  be  stated  in  answer 43$ 

when,  amended 432 

when  objection  to,  is  waived 434 

when,  may  be  set  up  as  counter  claim 438 

statement  of,  in  the  answer 437 

omission  of,  in  answer,  fatal ,, 439 
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CAUSES  OF  ACTION—    (Continued.)  Section. 

cross,  how  and  when  pleaded 440 

facts  constituting,  how  set  up  in  answer ; 441 

CERTIFICATE— 

of  admission  as  attorney  at  law , 277 

of  proticiency  of  applicant  for  license.  Supreme  Court  Rule 1 

of  officer  to  service  of  summons 410 

of  sale  of  movable  property  under  execution 698 

of  sale  of  property  not  movable  under  execution Q99 

of  the  sale  of  realty  under  execution 700 

purchaser  to  file  duplicate,  when 700 

of  probate  attached  to  will 1317 

of  service  of  summons,  to  show  what .*. 415 

of  probate  of  will,  to  bo  filed  and  recorded 1318 

of  probate  of  lost  will .- 1340 

of  probate  of  foreign  will 1323 

to  papers  and  transcript,  on  appeal 953 

on  motion  to  dismiss  appeal,  Supreme  Court  Rule 4 

correcting  error  in  transcript,  ib.  Rule 12 

to  copy  of  opinion  to  accompany  remittitur,  ib.  Rule 23 

to  service  of  notice,  what,  ib.  Rule 34 

to  public  writings,  in  evidence 1923 

to  transcript  from  sister  State,  what  to  state 1922 

t<T  judicial  record  of  sister  State 1905 

to  judicial  record  of  foreign  country 1906 

every  one  entitled  to,  to  copy  of  public  writings 1892 

public  officer  to  give,  to  copies 1893 

seal  to,  as  evidence ipOl 

and  seal  to  foreign  judicial  record 1907 

to  public  or  private  writings,  as  evidence 1919 

to  judgment,  on  review 1076 

to  transcript  to  be  reviewed 1071 

to  justness  of  claim  of  agent  of  absentee,  heir,  etc 1696 

of  purchase  of  land  primary  evidence  of. 1925 

official  contents  of,  to  be  evidence « 1923 

CERTIORARI,  WRIT  OF- 

to  be  known  as  writ  of  review 1067 

See  Review. 

m 

CHALLENGE— 

to  jufors,  number  of  peremptory 601 

to  jurors,  for  cause,  what  sufficient 602 

to  juror,  for  cause,  how  tried '. 603 

to  jurors  in  Justices'  Courts 885 

See  Jury. 

CHAMBERS— 

to  be  provided  for  Judges  on  order,  when 144 

powers  and  duties  of  Supreme  Judges  at 165 
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CHAMBERS—    {Continued.)  Sectkm. 

powers  and  duties  of  District  and  County  Judges  at Itt 

powers  and  duties  of  Probate  Judges  at IC 

may  do  at,  all  acts  of  certain  character 176 

probate  Judge  at,  may  do  what 1305 

writs  of  review,  mandate,  and  prohibition,  ordered  at. llflS 

See  Judicial  Ofjicer. 
CHANGE— 

Of  Names—     • 

juriFdiction  of  applications  for l^ 

petitions  for,  what  to  show 1256 

publication  of  petition  for,  how  made —  1^ 

hearing  and  proceedings  thereon liSS 

Of  Plack  of  Trial— 

grounds  for 39T 

to  what  Court  may  be  transferred 398 

pleadings,  etc.,  to  be  transmitted.    Costs  to  be  paid  by  whom S99 

on  what  grounds  may  be  had,  in  Justice's  Court 8o$ 

Of  Court— 

Justice,  when 9S2 

.  to  be  had  not  more' than  once fS4 

to  what  Court  changed 635 

proceedings  on,  when  once  ordered 835 

jurisdiction  of  the  Court  receiving  transfer 837 

Justice  to  transfer  to  District  Court  trial  of  title  to  realty S38 

Of  Judges— 

one  District  Judge  may  act  for  another,  when IW 

J              one  County  or  Probate  Judge  may  hold  for  another 169 

Governor  may  designate  one  for  another,  when 1© 

other  cases  when,  made Iffi 

of  Probate  Judges  in  certain  cases 1431 

transfer,  its  effect  and  retransfer 1432 

Of  Parties— 

by  death,  marriage,  or  interest \ 385 

by  death,  etc.,  Supreme  Court  Rule 14 

CHARGE— 

to  Jury,  of  the  Court 606 

when,  to  be  given  in  order,  Subd.  6 607 

Judge  must  furnish  copy'of,  if  demanded €06 

in,  may  state  the  testimony 606 

further,  in  presence  of  parties 614 

See  Trial. 

CHAPTERS— 

of  Code  conflicting,  construed 4^ 

CHIEF  JUSTICE— 

of  Supreme  Court,  who  is 41 

how  determined.  Act  of  March  14, 1872,  note  to 41 

to  direct  the  arrangement  of  calendar,  Supreme  Court  Rule. 1^ 
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CHILD— Bee  Infant.                                                                            ^  Section. 

CHOSE  IN  ACTION— See  Actions. 

CITATION— 

to  answer  accusation  by  attorney  at  law 292 

to  heirs  to  attend  proof  of  will,  how  givertl 1304 

to  one  named  as  executor,  when , 1304 

to  whom  on  petition  to  prove  will 1328 

on  petition  for  letters  of  administration  by  notice 1373 

on  petition  to  revoke,  and  for  letters  of  administration 1384 

requiring  justification  of  sureties  on  administrator's  bond. 1394 

requiring  other  sureties  on  such  bond 1398 

how  served,  if  administrator  has  absconded  1398 

proceedings  on  return  of. 1399 

at  request  of  surety  to  be  released  from  bond 1403 

to  person  charged  with  embezzling  estate 1459 

^                       proceeds  on  return  of  same 1460 

to  person  entrusted  with  estate  to  account 1461 

proceedings  after  minor  cited  to  nominate  guardian 1749 

to  administrator  in  case  of  wasting,  etc.,  estate 1437 

how  served,  if  not  found y 1439 

proceedings  under 1438 

after  sensed,  attachment  may  issue 1440 

to  administrator  to  exhibit  account 1623 

who  require  to  be  issued  in  such  case 1624 

proceedings  thereon 1625 

to  administrator  on  neglect  to  settle 1628 

to  make  payment  on  refunding  bond  by  heir,  et  al 1662 

how  directed,  and  what  to  contain  generally 1707 

how  and  by  whom  issued 1708 

how  served  (as  summons).... 1709 

personal  notice  by 1710 

to  be  served,  how  long  before  return 1711 

See  SuMMONB,  Sebyice  of. 

CITY— 

how  summons  served  against : 411 

no  surety  required  of,  in  actions  by » 1058 

\    CIVIL  ACTIONS— 

must  be  commenced,  when 315 

limitations  of,  in  actions  concerning  realty 350 

within  what  time  to  begin,  against  corporation 359 

arising  in  other  States,  when  to  commence 361 

how  they  are  commenced 405 

right  of  existing,  not  affected  by  Code 18 

definition  of. »* 23 

in  Police  Courts,  how  instituted 929 

based  on  liens  may  be  joined  together ^ 1196 

for  condemnation  may  be  united 1243 


648  INDEX, 


• 


CIVIL  ACnOXS— .  {Continued.)  SectuL 

may  be  arbitrated ~.    1^1 

See  Actions. 

CLAIM— 

of  a  third  party,  in  replevin .-     *I? 

of  a  third  party,  of  property  attached -^      h^ 

of  a  third  party,  of  proi)erty  under  execution -.     ft* 

of  liens,  when  to  be  filed Ills 

by  employ^  of  boats,  etc.,  preferred 9S 

adverse,  to  be  determined  by  action 1(69 

same,  as  to  real  property .     7£ 

against  estates— See  Estates,  Claims  Against. 

CLAIM  AND  DELIVERY-^ 

of  pergonal  property,  when  may  be —.      5W 

affidavit  and  iU  requisites .« ^     510 

requisition  to  Sheriff  to  take  and  deliver  the  property -     Ml  i 

security  on  the  part  of  the  plaintiff. 512 

serving  the  order 511 

exception  to  sureties  and  proceedings  thereon 513 

failure  to  except 513 

defendant,  when  entitled  to  redelivery 514 

justification  of  defendant's  sureties ~     515 

qualification  of  sureties 51S 

property,  how  taken,  when  concealed 517 

property,  how  kept -.      513 

of  property  by  third  person 519 

notice  and  affidavit,  when  and  where  to  be  filed 52D 

actions  on  undertaking 5SX 

judgment  in  the  alternative ^ 

limitation  of  the  action  for  the S3S 

proceedings  for,  in  Justices'  Courts 8TO 

for  specific,  in  actions  for,  verdict 627 

execu^on  for  specific,  to  whom  issued 6?7 

execution  for  specific,  to  contain  what,  Subd.  5 6Se 

judgment.for,  how  enforced 684 

costs  in  action  for,  recovered,  Subd.  2 1022 

of  property  of  estate  embezzled 1459 

from  person  entruisted  with  estate ^ 14®  ' 

CLERGYMAN  OR  PRIEST- 

privileged  communication  to 1881 

See  Privileged  Commukicatiok. 

clerk- 
Count  T — 

must  take  down  testimony,  when 1051 

how  must  indorse  complaint 4tf 

to  keep  register  of  actions ...«.  1052 

to  issue  citation  in  contest  of  election ifW 


• 


J 
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CLEBK  (County)—   (Continued.)  Section. 

inform  Judgeof  contest  of  election 1118 

issue  subpoenas  in  contest  of  election......... 1120 

must  file  complaint  and  issue  summons 405 

duty  in  entering  confession  of  judgment 1134 

enter  note  of  stipulation  to  arbitrate 1283 

file  such  stipulation 1283 

to  transmit  what,  in  action  for  mandate 1098 

to  return  transcript  with  mandate .*. 1070 

in  partition  sales  to  invest  proceeds 789 

proceedings  after  such  investments 791 

list  of  persons  to  servo  as  iurors  to  be  filed  with 208 

duty  of,  on  receiving  lists 209 

to  notify  County  Judge  and  Sheriff  of  time  of  drawing  jury 216 

to  draw  the  jurors 216 

duty  of,  if  officers  fail  to  attend  drawing,  Sees.  217  and 218 

how  must  conduct  the  drawing 219 

duty  of,  in  regard  to  the  ballots,  after  adjournment  of  Court 220 

must  furnish  copy  of  list  on  application 221 

at  opening  of  Court  to  call  list  of  jurors „  246 

election  powers  and  duties,  where  prescribed 262 

must  keep  roll  of  attorneys 280 

to  transmit  papers  on  transfer  of  cause 899 

duty  of,  after  judgment  on  transferred  cause 400 

duty  of,  after  receiving  transcript  of  proceedings  on  such  cause 400 

duty  of,  when  complaint  filed 406 

summons  must  be  signed  by 407 

affidavit  for  order  of  arrest  to  be  filed  with 481 

to  issue  writof  attachment 438 

money  to  be  deposited  with .*. a..  572 

duty  of,  on  receiving  such  deposit 573 

to  enter  dismissal  of  suit « 581 

to  enter  default  of  defendant 585 

to  enter  cause  on  calendar 503 

to  draw  jury,  when 600 

to  read  verdict  to  jury 618 

to  enter  verdict  on  minutes 628 

special  verdict  to  be  filed  with 625 

to  enter  waiver  of  jury  trial  on  the  minutes 631 

to  enter  agreement  of  reference  on  minutes 638 

exceptions  to  be  filed  with 4 649 

affidavit  on  motion  for  new  trial  to  be  filed  with 658 

notice  of  motion  for  new  trial  to  be  filed  with... 659 

statement  of  Judge  on  decision  of  motion  for  new  trial  to  be  filed 

with 661 

to  enter  judgment .« 664 

to  keep  judgment  book ^....  668 

i .,    «2  *— Co.  Civ.  Pro. 
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CLEBK  (County)—   (Continued.)  Sedioi. 

shall  make  judgment  roll €tQ 

how  shall  keep  judgment  docket $72 

to  arrange  the  several  dockets 67S 

duty  on  filing  judgment  roll €71 

duty  of,  as  Probate  Clerk,  Sec.  1294  to 1909 

to  file  and  record  proof  of  will,  admitted 131S 

to  file  petition  for  letters  of  administration 1371 

musfgive  notice  by  posting,  when 1373 

must  issue  citation,  when 1384 

citation  signed  by,  with  seal  affixed 1707 

issue  citation  without  ord^,  when ....^...  17Q§ 

to  record  letters,  bond,  etc.,  of  administrator IS^ 

transmit  records  of  case  transferred 1431 

retransmit  or  return  case,  when  ordered 14S 

attestation  of.  Commissioners  to  distribute  estate »...»..  16§4 

to  record  inventory  of  guardians 1773 

to  issue  letters  with  will  annexed 1S56 

to  issue  special  letters liH 

certificate  of,  as  evidence  of  transcript 1429 

to  enter  brief  description  of  claim  on  register. 1497 

duties  of,  on  appeals.  Sec.  939  to 959 

to  file  notice  of  appeal 910 

to  file  undertaking  on  appeal 910 

justification  before 9^ 

copies  of  certain  papers  on  appeal  to  be  certified  by 933 

certificate  of,  to  remittitur 958 

Of  Supreme  Court— 

to  file  certificates  of  applicants  for  license.  Supreme  Court  Rule—...  1 

•  certificate  of  Clerk  below  to  be  filed  by,  ib.  Rule '2 

to  file  transcript,  etc.,  on  appeal,  ib.  Rule 2 

certificate  of,  to  be  used  on  motion  to  dismiss,  ib.  Rule 4 

map,  etc.,  to  accompany  certified  transcript,  ib.  Rule ' 

not  to  file  transcripts  not  complying  with,  ib.  Rule 8 

to  have  transcript  printed,  when,  ib.  Rule 10 

order  on,  to  certify  whole  record,  ib.  Rule 12 

to  arrange  calendar,  how  and  when,  ib.  Rule : 1» 

to  place  criminal  cases  first,  ib.  Rule ~  18 

to  record  opinions,  ib.  Rule 18 

to  issue  remittitur,  when  only,  ib.  Rule.....* 9 

to  transmit  certified  copy  of  opinion,  when,  ib.  Rule 2S 

not  to  allow  papers,  etc.,  to  be  withdrawn  only,  ib.  Rule ^ 

to  issue  writs  of  certiorari,  when,  ib.  Rule S 

not  to  remit  papers  till  costs  paid,  ib.  Rule ^ 

to  file  petition  for  writ  of  mandate,  etc.,  ib.  Rule 2S 

when  and  how  to  issue  writ  of  mandate,  ib.  Rule 29 

Ho  file  answer  to  writ,  ib.  Rule 29 

,            io  arrange  calendar  for  writs  of  mandate,  ib.  Rule S3 

to  issue  writ  immediately,  ib.  Rule 83 
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CLEBK  (Of  Supreme  Coukt)—  (Continued,)  Section 

to  place  cause  on  calendar,  when,  ib.  Bule 34 

to  enter  dismissal  on  stipulation,  ib.  Rule 85 

to  issue  remittitur  immediately,  when,  ib.  Bule 85 

of  Court  below  to  transmit  original  paper,  ib.  Bule 86 

to  file  what,  on  original  applications,  ib.  ^ule 37 

CODE  OF  CIVIL  PBOCEDUBE  — 

Title  and  Divisions  of  this 

when  takes  effect ^ 2 

not  retroactive 8 

construction  of 4 

construction  of,  with  regard  to  existing  laws 5 

actions  not  affected  by 6 

limitations  continue  to  run 7 

terms  used  in,  defined 8 

Political,  Part  V  of.  Sec.  4466  to 4505 

rule  of  decision  in  common  law,  when 4468 

when  silent,  construed 4468 

construction  of,  rule 4478 

with  relation  to  laws  of  1872,  construed 4479 

one  with  another,  how  construed 4480 

Titles  of,  when  conflicting,  construed 4481 

Chapters  of,  when  conflicting,  construed 4482 

Articles  of,  when  conflicting,  construed 4488 

sections  of,  when  conflicting,  construed 4484 

terms  used  in,  defined 17 

provisions  of,  apply  to  enforcement  of  liens 1198 

apply  to  Justices'  Courts,  what  provisions 869 

for  condemnation  of  lands,  what  applicable ^....  1256 

CODICILS- 

included  in  will,  Subd.  14 17 

COMMENCEMENT  OF  ACTION— 

by  filing  complaint  and  issuing  summons 405 

summons,  how  signed  and  directed 407 

by  alias  summons,  when 408 

lis  pendens  filed,  when 409 

in  Justices'  Courts 839 

in  Police  Courts .^ 929 

See  Actions. 

COMMISSION— 

to  take  testimony  in  this  State,  when  may  issue 2021 

cases  in  which  to  issue,  enumerated 2021 

to  take  testimony  out  of  the  State 2024 

upon  what,  how,  and  to  whom  issued 2024 

interrogatories  annexed  to 2025 

or  it  maybe  without  interrogatories 2025 

authorizes  what  to  be  done  ..; 2026 
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COMMISSION—   (Co7ittnued.)  Sectioo. 

not  being  returncdi  does  not  postpone  case -  2ft!7 

deposition  taken  by,  who  may  use -  2f*3 

how  to  be  returned 208S 

Sec  JusTiCKs*  Coubt;  Witness;  Eyidence. 

COMPENSATION— 

of  attorneys,  to  be  agreed  on ^.«  1021 

tenants  entitled  t<f,  in  partition  suits 77? 

when  to  be  fixed  by  the  Court -  779 

■ 

when,  to  make  land  equal  in  partition 7SS 

allowed  appraisers  of  estate 1411 

allowed  for  land  condemned >  1219 

of  referees  and  sjarveyor,  in  partition 76B 

of  referees,  in  allowance  of  claims  against  estate ~  loOS 

of  referees  in  accountings,  how  paid  by  estate ~...«  1636 

of  executor  of  the  will  or  administrator  of  estate 1B16 

commissions  allowed  as,  when ISIS 

commissions  allowed  as,  other  being  renounced 161€ 

reasonable  allowance  to  agent  of  heir,  etc 1<R 

reasonable  charges  and,  to  guardian ~  17TC 

of  attorneys  for  absentees  in  probate  matters ~  171S 

See  Damages;  Fees;  Costs. 

COMPLAINT- 

when  filed,  action  deemed  commenced 9$i 

by  intervenor  in 387 

to  be  answered  as  if  an  original » ^....  3$7 

actions  commenced  by 405 

how  indorsed ^  406 

^py  of,  when  to  be  served  with  summons 409 

grounds  of  demurrer  to 439 

demurrer  to,  must  distinctly  specify  grounds  of  objection 4?1 

objection  to,  may  be  made  by  answer 433 

objections  to,  when  deemed  waived 4S4 

answer  to,  what  to  contain .'. 437 

verification  of 416 

upon  written  instrument 4(7 

to  describe  real  property  by  metes  and  bounds 455 

what  to  contain  in  actions  for  libel  and  slander 461 

material  allegations  in,  deemed  true  unless  specifically  denied 4£ 

supplemental,  may  be  allowed  on  motion 4^ 

parties  may  amend,  after  demurrer,  of  course 47S 

may  be  amended  in  other  cases,  when 4^ 

when  injunction  may  be  granted  on 5S 

when  injunction  m9y  be  grantM  on SS7 

what  to  contain  to  authorize  an  injunction SSB 

on  injunction,  roust  be  verified S5 

issue  of  law  arises  by  demurrer  to 5^ 

issue  of  fkct  arises  by  answer  controverting 5^ 
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COMPLAINT—   (Continued,)  Section. 

in  partition  action 753 

ib 755 

ib 761 

ib 763 

what  Clerk  must  indorse  on 406 

pleading  by  plaintiff. 422 

£rst  pleading  by  plaintiff. 425 

must  contain  what 426 

cause  of  action  in 426 

relief  must  be  prayed  for  in 426 

what  causes  may  bo  joined  in '. 427 

how  stated  in 427 

copy  of,  to  be  served  with  summons :  410 

amendments  to,  how  made  and  served 432 

how  conditions  pleaded  in 457 

supplemental,  when  and  what 464 

for  injunction,  to  be  verified 527 

constitutes  part  of  judgment  roll 670 

in  partition  actions 753 

in  usurpation  of  office,  action 804 

in  Justice*s  Court,  what  is 853 

against  boats  and  vessels 815 

in  forcible  entry  and  detainer 1166 

for  condemnation  of  lands 1243 

for  dissolution  of  corporation 1228 

in  contested  elections 1115 

amended,  in  certain  events 1173 

See  Actions;  Dsmurreb. 

COMPROMISE— 

offer  to,  and  proceedings  on 907 

offer  in  Justice's  Court 895 

effect  of  offer  on  costs 895 

effect  of,  on  costs  elsewhere 997 

offer  not  accepted,  cannot  be  proved 997 

administrator  may,  debt  due  estate 1588 

guardian  may,  debt  due  ward.* 1769 

COMPUTATION  OF  TIME— See  Time. 

CONCEALED— 

property  claimed,  how  obtained  by  Sheriff. 517 

defendant,  how  served  with  process 412 

witness,  how  served  with  process 1968 

executor  or  administrator,  how  notice  served 1430 

estate>  how  proceeded  for * 1459 

will,  how  compelled  to  be  produced 1802 

property  fraudulently,  defendant  subject  to  arrest  for 479 

CONDEMNATION  OF  LAND— See  Eminent  Domain. 
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(X)NDITION-  SectiiB. 

precedent,,  how  pleaded ~.....  457 

C0NCLU8IVE- 

evidence,  defiDition  of. 1S3S 

no  evidence  is,  except  that  declared  by  the  Codes I^ 

CONFESSION— 

of  judgment,  when  and  how  made Ilfi 

of  judgment,  what  must  set  forth IIS 

of  judgment,  must  be  indorsed,  filed,  and  entered,  how,  etc~ 1J34 

of  judgment,  in  Justice's  Court  having  authority,  how  entered IIS 

of  judgment,  for  what  it  may  be  entered llSi 

CONFLICT— See  Constructioit. 

CONSANGUINITY— 

disqualifies  Judge,  when .«..  ITf 

disqualifies  juror,  when €QS 

disqualifies  referee,  when 611 

CONSOLIDATION— 

of  actions  condemning  lands -  1S43 

of  actions  to  enforce  liens IldS 

of  causes  of  action  in  one  complaint 427 

of  actions,  when  may  be  ordered 100 

CONSENT— 

to  change  of  place  of  trial §96 

to  reference  of  cause 63S 

of  parties  interested,  to  sale  of  estate 1539 

CONSTABLE— See  Justice's  Court. 

CONSTRUCTION— 

of  terms  used  in  the  Code 17 

of  the  provisions  of  the  Code ...1.  i 

the  common  law  rule  of 4 

of  the  Code.    Effect  on  pfi^cers € 

of  Acts  and  existing  laws 7 

on  actions  commenced 8 

of  statutes  of  limitation 9 

of  words  conferring  authority  to  three  or  more 15 

of  words  and  phrases  used 16 

of  statute  law  or  rule ^ IS 

civil  and  criminal  remedies  not  merged 3S 

of  common  law  rule  of  decision ^..  446B 

when  Code  silent 446B 

of  the  Codes  with  laws  of  1872 4479 

of  the  CodeS)  one  with  another 44S9 

of  conflicting  Titles 4481 

of  conflicting  Chapters 44S2 

of  conflicting  Articles 4ISS 

of  conflicting  sections 4^ 
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COISITEMPT—  Section. 

judicial  officers  may  punish  for,  in  what  cases 178 

application  to  same  Court  for  order  refused,  is  a 183 

of  Justices'  Courts,  what  acts  constitute 906 

how  punished,  when  committed  in  presence  of  Justice 907 

what  punishment  may  be  imposed  by  Justice 909 

when  not  in  presence  of  Justice 908 

judgment  against  for,  must  be  entered ^ 910 

acts  constituting,  enumerated 1209 

reentry  on  realty,  after  eviction,  is  a 1210 

when  punished  summarily « 1211 

when  must  be  shown  by  affidavit 1211 

warrant,  or  notice  to  issue,  when 1212 

bail  may  be  given  by  one  arrested  for 1213 

warrant  for,  how  executed 1214 

bail  bond  on,  form  of  for.. '. 1215 

warrant,  how  returned  with  undertaking 1216 

hearing  the  charge  of 1217 

judgment  and  penalty,  if  guilty 1218 

to  bo  imprisoned  till  performance,  when 1219 

if  party  fails  to  appear,  proceedings 1220 

illness,  excuse  for  non-performance 1221 

confinement  for 1221 

judgment  in  case  of,  final 1222 

^                provisions  which  do  not  apply  to  proceedings  in 1016 

in  refusing  obedience  to  citation 1460 

in  case  of  embezzlement,  in  Probate  Court 1461 

disobedience  of  subpoena  a 1991 

forfeiture  by  witness 1992 

may  arrest  witness  in 1993 

commitment  in 1994 

See  Citation. 

■ 

CONTESTING  ELECTIONS— 

who  may  contest,  and  grounds  of  contest 1111 

irregularity  and  improper  conduct  of  Judges 1112 

at,  annul  elections 1112 

when  not  to 1113 

illegal  votes,  when  not  to  vitiate  election 1114 

proceedings  on  contest..... 1115 

statement  of  cause  of  contest 1116 

when  based  on  reception  of  illegal  votes,  contestant  to  deliver  to 

respondent  a  list  of  votes  claimed  to  be  illegal 1116 

statement  of  cause  of. .*. 1117 

want  of  form  not  to  vitiate t 1117 

Judge  to  hold  special  term  for  trial  of  contest 1118 

Clerk  to  issue  citation  to  respondent 1119 

witnessest  attendance  of,  how  enforced 1120 

power  of  Court,  adjournment  of  Court 1121 
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CONTESTING  ELECTIONS—   (Continued,) 

rules  to  p^vem  Court  in  trial  of  contest 

Court  may  declare  who  was  elected 113S 

fees  of  officers  and  witnesses 11^ 

costs,  judgment  for 11^ 

appeal,  when  to  be  taken lUS 

when  election  void,  and  office  vacant. US' 

CONTEST— See  Probate  Court;  Will;  Letters  of  Admisistratios. 

CONTINUANCE— See  Postponement, 

CONTRACTORS— 

liens,  enforcement  of. 113S 

See  Liens. 

CONTRACTS- 

conditions  in,  how  pleaded 4S7 

express  or  implied,  joined,  how 427 

attachment  may  issue  on,  when — ..  537 

actions  on,  authorize  arrests,  when 47t 

in  actions  on,  jury  waived,  when 631 

judgment  by  default  on 585 

when  judgment  on,  to  be  for  gold  coin ^....  5BS 

specific,  enforced SBo 

for  conveying  lands  to  decedent 1565 

sale  by  administrator  subject  to 1568 

assignment  of,  by  administrator .^  ISw 

may  be  sold  by  administrator 1565 

CONTRIBUTION— 

action  for,  by  joint  debtor  or  obligor ^  709 

enforced  against  distributees,  when 1564 

CONTROVERSY— 

submission  of,  without  action 13S1 

Court  may  decide 389 

See  Arbitration. 

CONVERSION— 

of  money  or  property  ground  for  arrest 477 

of  property  of  estate 145S 

proceedings  on 1458 

CONVENIENCE— 

of  witness,  change  of  venue  for 397 

CONVEYANCE— 

who  may  take  acknowledgments  of, 179 

mortgages  not  considered  as,  when 741 

purchaser  at  Sheriff's  sale  or  assignee  entitled  to 706 

under  administrator's  sale  real  estate 1555 

by  administrator  in  certain  cases 1597 

veri^od  petition  for,  by  obligee 1598 
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CWN^VEYANCE—   (Chntinued,)  Section. 

when  adminiBtrator,  etc.,  ordered  to  make 1600 

proceedings  to  procure 1599 

when  executor  or  administrator  must  make 1601 

action  for,  by  obligee^  when 1602 

what  title  administrator  passes  in  such  case 1603 

decree  for  recorded,  entitles  to  possession 1604 

death  of  person  entitled  to,  who  obtains 1606 

production  of,  entitles  to  possession 1607 

when  estate  to  make,  to  pay  debts,  Sec.  1586  to 1576 

CONVICTION— 

of  attorney  of  felony,  effect  on  license 288 

COP-AJRTNERSHIP— 

survivor  cannot  be  administrator  of  decedent's  estate 1365 

of  decedent  settled  by  survivor 1585 

interest  in,  of  decedent  to  be  appraised 1585 

account  of,  to  be  rendered 1585 

may  be  sued  by  firm  name .^.....^ 388 

COPY— 

of  written  instrument  in  complaint  admitted,  when ~  447 

of  complaint  to  be  served  with  summons 410 

of  summons  when  being  served 411 

of  summons  to  be  mailed  to  defendant 413 

of  complaint,  when  served,  jurisdiction  had 416 

of  amendments  to  pleadings  served ^ 432 

of  affidavit  to  be  given  defendant,  when 484 

of  undertaking  by  surety  indorsed,  authority  to  arrest 489 

Sheriff  to  return  copy  of  undertaking,  when 492 

of  affidavit  and  undertaking  to  be  served,  when 513 

of  complaint,  etc.,  served  with  injunction... 527 

of  attachment,  how  used  by  Sherifil 542 

of  attachment,  how  used  in  garnishment 543 

from  receiving,  garnishee  bound.......... 544 

of  papers  to  be  supplied  by  redemptioner 705 

of  complaint  in  partition  suits........ 758 

of  account  is  complaint  in  Justice's  Court «  853 

of  Justice's  judgment  to  be  filed 898 

of  notice  of  appeal,  how  served 940 

of  notice  of  appeal  to  be  furnished  on  appeal 950 

of  notice  of  appeal  to  be  furnished,  when 951 

of  motion  for  new  trial 952 

to  be  certified,  how,  and  by  whom 958 

of  notice  of  appeal  in  Justice's  Court 974 

of  docket,  etc.,  on  appeal  to  County  Court 977 

party  may  demand,  of  writings 1000 

of  writ  served  by  telegraph 1017 

83  *— Co.  Civ.  Peo. 
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COPY—  (Continued,)  Sec&s. 

of  lost  paper  to  supply  original 1015 

of  judgment  in  mandamus ^.  197( 

of  judgment  to  the  return  on  mandamus 107T 

of  verdict  in  mandamus  trial lOI 

of  notice  served  in  forcible  entry  and  detainer  cases -  llfi^ 

of  probate  notices  mailed 19M 

of  probate  notices  mailed  of  foreign  wills ISS 

of  foreign  will  admitted  to  probate 1SS3 

of  citation  to  be  left  in  service ^...^  I2$t 

of  order  of  transfer  and  papers IISI 

of  order  of  retransfer,  etc ^  14£ 

of  instrument  basis  of  claim  against  estate 1#7 

of  judgment  becomes  claim  against  estate ~  1501 

of  order  in  sales  of  real  estate  of  decedent 1S8 

of  order  in  such  sales  to  be  given  to  administrator 1516 

of  writing,  when  evidence 1SS5 

seal  affixed  to 1901 

.copy  of  judicial  record ^ I9S 

copy  of  judicial  record  of  foreign  country ^.  1907 

of  official  documents  certified 191S 

public  record  of  private  writing l$Id 

or  transcript  of  Justice's  docket — ..  19S1 

certificate  to 1SS2 

what  certificate  must  state ~ 1SS3 

of  entry  as  evidence,  when IST 

See  Summons;  Citation;  Notics;  Bulks  Supbxme  Couht. 

CORPORATION— 

how  summons  to  be  served  on 411 

verification  of  pleading  by  officer  of 4tf 

when  insolvent  or  dissolved,  receiver  for SC4 

voluntary  dissolution  of 1227 

application  of,  for  dissolution  in  writing,  and  to  set  forth ISS 

application,  by  whom  signed,  and  how  verified ~ 1339 

what  order  the  Judge  makes  thereon .•  1230 

notice  by  publication,  etc 1290 

proceedings  to  dissolve.  Sec.  1231  to 12S3 

receivers  or  trustees  for,  when  applied bSo 

» 

CORRECTION- 

of  pleadings,  etc.,  when  allowed  (Sec.  68) ^  473 

of  verdict,  when  permitted  and  directed ^ 619 

CORROBORATIVE— 

evidence,  definition  of. 199 

COSTS— 

on  nonsuit,  to  be  paid  by  plalntifif SSI 

on  judgment  by  default S85 

in  foreclosure  suits,  how  paid 73S 
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COSTS—  (Continued,)  Section. 

prevailing  party  entitled  to 1022 

when  plaintiff  cannot  recover 739 

in  Justice's  Court  allowed  to  prevailing  party 924 

to  be  included  in  judgment  by  Clerk « 1035 

must  be  taxed  by  Justice 896 

in  what  cases  allowed  to  plaintiff,  of  course 1022 

in  what  cases  to  defendant,  of  course , 1024 

when  allowed  to  plaintiff,  in  only  one  of  several  actions 1023 

when  to  certain  defendants,  and  not  to  others 1026 

when  of  appeal,  discretionary  with  Court 1027 

of  referees,  what,  except  in  agreed  cases 1028 

on  postponement,  may  be  imposed  as  condition 1029 

on  tender  pleaded 1030 

against  executor  or  administrator,  how  taxed  up 1031 

in  cases  brought  up  otherwise  than  by  appeal lOSz 

memorandum  of,  when  to  be  filed < 1033 

memorandum  of,  when  filed  after  remittitur 1034 

insertion  of,  in  blank  and  docket,  by  Clerk '. 1035 

security  for,  when  required 1036 

if  security  for,  is  not  given  action  dismissed 1087 

against  State,  how  paid • 1038 

against  county,  how  paid 1039 

of  referees  in  partition,  apportioned 768 

in  proceedings  for  condemning  lands 1255 

in  contested  election  cases 1124 

in  usurpation  of  office,  action ■. 809 

in  actions  by  the  administrator 1031 

in  actions  against  the  administrator 1031 

in  partition,  for  abstract  of  title 799 

of  preceding  partition  suit 798 

lien  of^in  partition  suit 796 

and  damages,  on  frivolous  appeal 957 

in  disclaimer  of  title  to  realty 739 

in  what  cases  severed ^ 1026 

in  probate  proceedings,  by  whom  paid 1720 

on  suit  against  estate,  when  not  allowed 1503 

of  action  against  executor  or  administrator 1509 

when  against  executor  or  administrator  as  claimant. 1510 

on  references  in  probate  case 1508 

in  application  for  guardian's  sale 1786 

on  contest  of  probate  of  will 1332 

on  revocation  of  probate  of  will 1332 

of  printing  transcript,  etc..  Supreme  Court  Rule 11 

how  taxed,  Supreme  Court  Rule 11 

to  whom  chargeable  primarily.  Supreme  Court  Rule 26 

to  be  paid  when,  Supreme  Court  Rule .' 26 

See  Rules  Sitprsme  Couht;  Judgment. 


660  INDEX. 

COUNSELORS  AT  LAW—  Sec^sa. 

See  Attornxts. 

COUNTER  CLAIM— 

ma^"^  be  set  up  by  answer ^.~..  411 

when  omission  to  set  up,  fatal  to « -  ^ 

defined ^  43S 

what  it  arises  from 4SS 

effect  o^  omission  to  set  up,  in  Justices'  Court SaA 

judgment  for  excess  of. <MI 

finding  of  the  verdict  in  case  of. ^ 

demurrer  to  answer  containing ^ 4^ 

COUNTY— 

service  of  summons  on ~..  411 

costs  against,  paid  how 1^ 

cannot  be  required  to  give  security  for -  lOS 

verification  of  pleading  by  officer  of 4iS 

County  Court  in  eaeh -  ^ 

Probate  Court  in  each ~.  dt 

terms  of  District  Court  at  county  seat  of  each *^ 

terms  of  District  Courts  in,  Sec.  58  to ~ 75 

actions  to  be4ried  in  which... ^ 

ib ». ^ 

ofiEense  in  two  or  more,  where  tried -  S^ 

trial  of  actions  against  or  between..... 3^ 

may  be  in  any,  unless  defendant  wishes  change 396 

in  what,  complaint  filed,  to  be  stated  in  summons. 4^ 

to  be  specified  in  complaint...... 406 

Judges  of  one,  to  hold  Court  in  another 161 

District  Judge  of  another,  to  hold  Court  in 1^ 

Governor  to  designate  Judge  for 1^ 

COUNTY  COURT— 

one  for  each  county... ^ 

has  a  seal -  147 

what  seal  to  be  used,  the  one  in  ufb 1^ 

seal  of,  how  provided 149 

private  seal  of  Clerk  used  as  seal  of. -  150 

Clerk  of,  to  keep  the  seal. 151 

to  what  seal  of,  need  not  be  fixed 1^ 

Judges  of  election  and  terms ^ 

jurisdiction  of,  two  kinds — •  ^ 

original  jurisdiction  of S5 

appellate  jurisdiction  of -  86 

presumptions  in  favor  of  its  acts,  etc ~  ^ 

terms  of .^ ^ 

always  open  for  certain  cases ^ 

terms  of,  where  held 90 

in  forcible  eutiy  and  detainer  cases  in 1163 
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COUNTY  COURT—  (Cmitinued.)  '  Section. 

in  dissolution  of  corporations : 1227 

in  change  of  names 1275 

in  contested  elections 1121 

proceedings  in,  in  contested  elections 1122 

special  terms  of,  for  what  purpose 1118 

when  indictment  found  in,  goes  to  Municipal  Court 106 

appeals  from,  in  what  cases 966 

appeals  to,  Sec.  974  to 980 

may  review  on  appeal,  what 960 

Judges  of,  may  hold  in  another  county 161 

District  Judges,  when  may  hold  Court  in  another 160 

when  Governor  may  designate  Judge  for 162 

admission  of  attorney  to » 277 

transfer  of  cause  from  one  to  another ♦  398 

provisions  relating  to  appeals  not  to  apply  to 959 

may  issue  writ  of  review 1068 

may  issue  writ  of  mandamus 1085 

may  issue'writ  of  prohibition 1103 

See  County;  Coukty  Judgs. 

COUNTY  JUDGE- 

election  and  term  of. 88 

to  hold  what  Court ,  82 

to  determine  successor  to  Justice  of  the  Peace 918 

when  may  discharge  imprisoned  debtor 1144 

where  to  reside 158 

may  hold  Court  in  another  county 161 

when  to  hold.Court  in  another  county,  how  designated 162 

power  of,  at  chambers 166 

to  be  notified  of  time  of  drawing  juiy 215 

to  be  present  at  drawing  of  jury 216 

may  appoint  phonographic  reporter 269 

when  disqualified  place  of  trial  to  be  transferred 398 

may  order  arrest  of  dc^fendant 480 

may  grant  injunction , , 525 

when  may  grant  injunction 526 

to  require  undertaking  on  injunction 529 

may  order  hearing  of  injunction 530 

when  may  enjoin  corporations.! 531 

may  dissolve  injunction 633 

may  release  attachment 555 

may  issue  order  for  appearance  of  judgment  debtor 714 

majPbrdcr  arrest  of  judgment  debtor 715 

may  grant  order  to  survey  property  in  litigation 742 

may  justify  sureties  on  appeal  bond 948 

orders  of,  Sec.  1003  to 1007 

may  order  inspection  of  papers 1000 

when  may  fix  appeal  bond 943 
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COUNTY  JUDGE—   (Continued.)  SecUoa. 

maybe  witness  in  his  own  Court 1881 

may  order  examination  of  prisoner  as  witness IS^ 

may  issue  commission  to  take  testimony -.  20^ 

what  may  hear  at  chambers IIOS 

shall  not  have  partner  practicing  law 173 

See  County  Court;  Forcible  Entry  and  Detaoter; 
Courts;  Judicial  Officers. 

COUNTY  OFFICERS— 

not  subject  to  jury  duty -  20O 

contesting  elections,  Sec.  1111  to IIS 

actions  for  usurpation,  Sec.  802  to 8^ 

See  Officers. 

t 

COURT  COMMISSIONER— 

not  to  have  practicing  attorney  for  partner i<S 

how  appointed ^ 

power  of. 259 

reference  may  be  made  to -  640 

when  to  report ,.^  613 

the  findings  and  their  effect........ 644 

review,  of  findings  on  exceptions 6i5 

COURTS— 

of  this  State,  where  enumerated *  S3 

of  record,  which  are S4 

manner  of  summoning  jury  for,  of  record ~ 225 

mannAT  of  summoning  jury  for,  not  of  record... 2300 

of  record,  may  order  jury  drawn,  when 236 

proceedings  in  drawing 22S 

when  not  jurors  enough,  duty  of 227 

For  trial  of  impeachments— 

Sec.  35  to 38 

members  of  the 35 

powers  of  the,  and  jurisdiction 36 

ofiScers  of  the 37 

proceedings  in 38 

y      Of  last  resort — See  Supreme  Court. 

to  be  held  in  each  county,  a  county... 83 

District,  Sec.  64  to 78 

Probate,  Sec.  94  to 100 

Municipal,  Criminal,  Sec.  104  to : UO 

Justices,  Sec,  112  to -  118 

Police fb m 

publicity  of  proceedings  of,  Sec.  124  to ., 125 

powers  incidental  to,  Sec.  128  to 180 

seals  of,  Sec.  147  to 15S 

miscellaneous  provisions  respecting,  Sec.  182  to 187 

sittings  of  all,  to  be  public 124 
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COURTS  (Of  last  kksort)—   (Continued.)  Section. 

excepting  in  divorce  suit 125 

.  powers  of,  enumerated 128 

of  record  may  make  rules 129 

when  such  rules  take  effect 130 

days  on  which,  may  be  held 133 

days  when,  not  to  be  held 134 

exception  as  to  business 134 

when  a  holiday  interferes,  what  day  is  legal 135 

if  no  Judge  attends,  what  done 139 

if  none  for  a  week,  what  done 140 

place  of  holding.  Judge  may 142 

parties  to  appear  at  appointed  place 143 

rooms  for,  to  be  provided 144 

what  have  seals 147 

seals  for  those  not  provided  with 149 

private  seal,  when  used 150 

affixed  to  what,  seal  of : 151 

qualification  of  Judges  of.  Sec.  156  to 159 

powers  of  Judges  out  of. .* 176 

powers  of  Judges  in,  Sec.  177  to 179 

District,  may  appoint  Commissioners 258 

may  determine  controversies,  when 389 

when  may  order  parties  to  be  brought  in 389 

jurisdiction  of,  to  which  cause  is  transferred 399 

where  action  is  brought  to  be  mentioned  in  summons 407 

when  acquires  jurisdiction  of  action 415 

name  of,  to  be  stated  in  complaint 426 

may  order  bill  of  items  of  account 454 

when  may  order  amendment  of  pleadings 470 

may  allow  amendments  before  or  after  demurrer 472 

may  impose  terms  on  amendment...^ 473 

must  disregard  errors  and  defects  in  pleadings 475 

may  order  arrest  of  defendant 480 

to  indorse  allowance  on  bail  bond 496 

may  grant  injunction 525 

when  may  grant  injunction 526 

when  may  not  grant  injunction 528 

to  restrain  defendant  till  decision  in  injunction 528 

to  require  security  on  injunction 529 

may  order  hearing  for 530 

bnly,  may  enjoin  corporations 531 

may  dissolve  or  modify  injunction 532 

may  order  property  to  be  delivered  after  examination  of  garnishee  545 

may  release  attachment '. ; 555 

may  appoint  receivers 564 

deposit  in 572 

manner  of  enforcing  order  for  deposit  in 573 

may  render  a  several  judgment 579 
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COURTS  (Or  last  resort)—   (Continued,)  Sectioii. 

when  may  grant  nonsuit -  sSL 

may  take  account  after  default v-  ^^ 

may  order  account  taken  aft«r  default,  by  referees 585 

to  try  issues  of  law 581 

when  may  not  grant  continuance .....^ ^ 

to  try  challenges  for  cause -  608 

when  to  charge  jury -  ^ 

where  there  are  several  defenses,  Court  to  determine  order  of. -  GC7 

how  to  charge  jury 6tt 

special  instructions  to  jury  by  request  of  parties —  ®S 

may  order  sick  juror  to  be  discharged 615 

may  order  cause  to  be  restored 616 

admonition  by,  to  jury  on  separation 611 

may  adjourn  in  absence  of  jury 617 

may  direct  sealed  verdict 617 

verdict  may  be  corrected  under  advice  of. 61S 

when  may  order  view  of  premises 610 

when  to  try  issues...*. 631 

to  decide  what  is  waiver  of  jury  trial 631 

decision  of,  when  questions  of  fact  are  tried  by  it &l 

may  order  reference 638 

ib '  6S9 

ib 610 

to  dispose  of  objections  to  referees 6(2 

parties  may  except  to  rulings,  etc.,  of » 646 

adverse  party,  when  deemed  to  except  to  certain  rulings  of. 647 

when  may  grant  new  trial 657 

to  make  a  statement  on  decision  of  motion  for  new  trial 661 

effect  of  such  statement  of. 661 

may  compel  satisfaction  of  judgment 675 

may  restrain  commission  of  waste 706 

may  require  appearance  of  judgment  debtor 714 

tnay  order  arrest  of  judgment  debtor 715 

may  appoint  referee  for  examination  of  judgment  debtor 714 

may  require  debtor  of  judgment  debtor  to  be.examined- 717 

may  order  debtor  to  apply  debt  to  satisfy  judgment 719 

mfty  forbid  transfer  of  debtor's  property, 720 

may  punish  for  contempt 721 

may  decree  sale  of  mortgaged  property 726 

to  direct  deposit  of  surplus  money  in  foreclosure  aiter  sale 727 

to  order  sale  of  property  mortgaged  when  debt  not  all  due T....  73B 

shall  award  treble  damages  in  cei'tain  cases 73S 

ib 73S 

may  order  entry  upon  disputed  property  for  survey 742 

may  grant  injunction  during  foreclosure,  and  after  sale  before  con- 
veyance.......  v^.....,^ 743 

actions  in  partition  in,  Sec.  752  to 801 
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COURTS  (Of  last  bbsort)—   (Continued,)  Section. 

proceedings  for  usurpation  of  office  or  fhinchise,  Sec.  802  to 809 

proceedings  against  steamers,  etc.,  Sec.  613  to...^ 827 

in  Justice's,  proceedings  in.  Sec.  832  to 933 

See  Justice's  Court. 

in  Police,  proceedings  in,  Sec.  929  to 933 

Rules  of  SuPB£ME--See  Rules. 

proceedings  in  taking  appeals  generally,  Sec.  936  to 959 

appeals  from  District 963 

appeals  from  County 966 

appeals  from  Probate,  Sec.  969  to 971 

appeals  to  County,  Sec.  974  to 960 

proceedings  against  joint  debtors.  Sec.  989  to 994 

motions  and  orders  in.  Sec.  1003  to 1007 

notices  filing  and  service  of  papers  in,  Sec.  1010  to 1017 

costs  in  proceedings  in,  Sec.  1021  to ..•  1039 

general  provisions  for.  Sec.  1045  to....«. 1058 

special  proceedings  in  writs  of  mandate  and  prohibition.  Sec.  1067  to  1110 

contesting  elections,  Sec.  1111  to 1127 

summary  proceedings.  Sec.  1152  to 1178 

enforcement  of  liens.  Sec.  1180  to 1206 

contempt.  Sec.  1209  to 1222 

voluntary  dissolution  of  corporations.  Sec.  1227  to 1233 

eminent  domain,  Sec.  1237  to '. 1268 

escheated  estates.  Sec.  1269  to 1272 

•    change  of  names,  Sec.  1275  to .* 1278 

arbitrations.  Sec.  1281  to 1290 

proceedings  in  Probate  Courts,  Sec.  1296  to 1346 

sole  traders,  Sec.  1811  to 1821 

Probate  Court— 

proceedings  in,  Sec.  1294  to 1809 

See  Estates  of  Decedents;  Admhostratob. 

CREDIBILITY  OP  WITNESS— 

impeachable,  in  all  cases ■  1879 

how  determined  and  afifected 1847 

collateral  fact,  inquiry  of,  affecting 1868 

when  experts  are  witnesses  to  decipher  characters 1863 

what  facts  experts  may  prove 1870 

.experts  to  prove  unwritten  laws 1902 

See  Witness;  Evidence. 

CREPITORS- 

are  redemptioners 702 

may  discharge  imprisoned  debtor,  when * 1158 

preferred  against  steamers,  etc 825 

State  and  county  preferred,  for  taxes  against  estates 1669 

preferred  in  cases  of  assignments  to  pay  debts 1204 

84  *— Co.  Civ.  Peo. 
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CREDITORS—   (Ccmiinued.)  Sectira. 

when  entitled  to  become  administrator^ 1363 

gpecial  administrator  not  to  be  sued  by 1413 

to  present  claims  against  estate  of  decedent lUB 

proceedings  thereon,  Sec.  1494  to ISN 

may  apply  for  sale  of  real  estate,  when '. ^.  1^ 

may  require  suits  by  administrator  to  be  brought 1S9> 

may  contest  administrator's  settlement  and  accounts IfiS 

entitled  to  pro  rata  dividend  of  insufficient  estate »  1642 

deduction  on  claim  contingent,  when 164^ 

when  may  have  execution  from  Probate  Court 160 

when  may  sue  administrator  for  omitted  payment l& 

See  Estates  or  Decedents;  SuppLSMEiiTAST  Psoceedi5G6. 

CROSS  COMPLAINT— 

all  matters  of,  to  be  pleaded  in  answer,  under  the  Code,  Sec.  437  to  4il 

CROSS  DEMANDS— 

what  deemed,  compensated HI 

failure  to  set  up,  fatal  to,  when 439 

what  answer  may  contain •.  ^S* 

defined  as  counter  claim ^ 

CUMULATIVE  EVIDENCE— 

definition  of. 1^ 

CUSTOMS— 

may  be  proved  as  to  mining  claims,  etc.,  when 74^ 

of  sister  States,  as  unwritten  law,  how  proved 19QS 

CUSTODIAN— 

Court  shall  designate,  of  abstract  in  partition  action 79 

of  will,  duty  of,  to  deliver  when  and  to  whom 1298 

of  the  will,  how  forced  to  produce  it ^  13ft^ 

of  public  writings,  must  allow  inspection  of. 1S9B 

of  writing  or  paper,  Court  may  direct  inspection  of,  etc ~  1<W 

of  public  writings,  to  give  copy,  when 13S 

of  prisoner  witness,  to  produce  him  when I^ 

of  jail,  to  produce  witness  prisoner 199& 

See  Shebifjt. 

D 

DAMAGES- 

complaint  to  state  amount  of,  demanded 42S 

what  claims  for,  may  be  united 42? 

on  judgment  by  default,  how  assessed SS5 

jury  to  establish,  in  certain  cases fiS? 

excessive,  g^und  for  new  trial €S 

may  be  recovered  in  actions  for  nuisance <^ 

treble,  allowed  in  actions  for  waste 7S3 

treble,  allowed  in  actions  for  trespass .......>.  7S3 

treble,  allowed  in  actions  for  forcible  entry «^ 
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DAMAGES—   (Oonidnued.)  '  Section. 

measure  of,  in  ceilain  coses • 785 

plaintiff  may  recover,  in  certain  case,  for  withholding  property 740 

when,  set  off  by  impfoverqents 741 

purchaser  of  property  under  execution  may  sue  tenant  for 746 

double,  awarded  for  embezzlement  of  estate 1460 

for  neglect  of  administrator  to  make  return  of  inventory 1450 

for  usurpation  of  office 807 

for  neglect  or  misconduct  in  sale  by  executor  or  administrator 1571 

in  double  value  of  land  sold  by  executor  or  administrator,  for  fraud 

in , 1572 

liquidated,  for  fraud 1572 

purty  aggrieved  may  recover  on  bond 1571 

when,  given  in  action  for  mandate 1095 

may  be  added  to  costs  on  appeal  for  delay 957 

in  action  for,  to  real  property,  entry  allowed  to  survey 742 

for  frivolous  motions  for  rehearing.  Supreme  Court  Rule 20 

See  Actions;  Judgments,  etc. 

DAYS,  JUDICIAL— 

when  Courts,  etc.,  may  be  held 133 

on  what,  may  not  be  held 134 

if  that,  appointed  is  not,  next  is 135 

DEATH— 

of  attorney,  proceedings  on 286 

of  person  before  period  of  limitation  expires 353 

^  father  or  mother  may  maintain  action  for,  of  child 376 

.guardian  may  maintain  action  for,  of  ward 376 

representatives  may  sue  for,  of  parson  caused  by  negligence 377 

action  not  to  abate  by,  of  party ^ 383 

not  to  prejudice  set-off. 439 

judgment  on  verdict  after 669 

execution  may  issue  after,  of  judgment  debtor 686 

of  party,  action  not  to  abate * 895 

of  party,  not  to  bar  counter  claim 440 

of  attorney,  effect  on  client 286 

right  of  possession  not  affected  by,  etc. 827 

does  not  invalidate  judgment  in  partition. 766 

judgment  may  be  rendered  on,  after  verdict 669 

who  entitled  to  sue  for  injury  causing 376 

^  heirs,  etc.,  of  one  wrongfully  killed  by  another,  may  sue 877 

^  exemplary  damages  {or  wrongful •... 377 

of  employer,  wages  of  employ^  preferred  claim 1205 

of  stranger,  to  be  reported  to  Public  Administrator 1728 

after,  testator's  custodian  of  will  to  do  what 1298 

of  decedent,  jurisdictional  fact 1294 

ib 1295 

presumed,  when  not  heard  from  for  seven  years,  Subd.  26 1963 

suggested  in  Supreme  Court  Rule 14 
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DEBTOR—  '  Section. 

of  defendant  to  be  garnished 56 

liability  of,  after  garnishment 5H 

of  judgment  debtor  may  pay  credito^... 71S 

of  judgment  debtor  examined 717 

proceedings  against  judgment,  how  conducted.^ 71S 

of  debtor  may  pay  debt  of,  by  order  of  Judge 71S 

proceedings  against,  garnished v 729 

See  Crkditob;  Debts. 

DEBTS- 

of  decedent  to  be  inventoried 144S 

bequest  of,  to  be  inventoried 14ld 

due  by  executor  named,  is  not  discharged 1447 

must  be  collected  by  executor  or  administrator ^..  15B1 

due  estate  may  be  compromised,  when 15^ 

which  executor  or  administrator  not  to  account  for 1615 

claims  for,  when  to  be  returned  (y  administrator lalS 

payment  of,  of  estate,  Sec.  1643  to 163 

order  in  which,  to  be  paid 160 

order  of  Court  for  payment *., 1647 

how  attached,  with  credits 5lf 

how  levied  on  under  execution 68S 

may  be  paid  to  Sheriff  and  discharged,  when 547 

how  attached..^ 543 

in  attachment,  notice  to  be  given  to  party  holding  credits  or  owing 

debts se 

can  be  levied  upon,  when 547 

Sheriff's  receipt  sufficient  to  discharge  ~ .*. 547 

ib ne 

may  be  levied  upon 68S 

See  Debtor;  Creditor;  Estates  of  Decedekts. 

DECISIONS— 

to  be  iwitten,  and  filed  by  Court €3S 

of  Court,  on  motion  for  new  trial 680 

facts  and  conclusions  in,  how  stated 063 

exceptions  to,  taken  how 616 

when  excepted  to,  of  cause 647 

when  may  be  reviewed  on  appeal 9S6 

of  motion  to  modify,  award  is  final 1289 

opinions  making,  In  Supreme  Court,  when  recorded.    Bule...........  19 

copy  of,  to  go  with  remittitur  when  recorded.    Rule 23 

what  stated  in ; 633 

exceptions  to,  how  stated tMS 

when  may  be  vacated 657 

rule  of,  in  mining  claims 74S 

DECLARATIONS 

of  intention  by  proposed  sole  trader m.......  1S12 
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DECLARATIONS—   (Continued.)  '  Section. 

what  to  contain 1818 

of  another,  does  not  affect  rip^hts 1848 

of  one  from  whom  title  is  derived,  when  evidence 1849 

when  res  gestce  as  evidence 1850 

of  member  of  a  family,  what  evidence 1852 

of  decedent,  as  to  what,  evidence i 1853 

part  of  given,  all  must  be,  when 1854 

of  parties,  whenynay  be  shown 1870 

of  decedent,  evidence  of  ^hat 1852 

See  Evidence. 

DEFAULT— 

on  failure  t(T  answer  amended  complaint 432 

what  relief  to  be  granted  in  judgment  by 580 

judgment  by,  when  entered 585 

judgment  by,  against  non-resident 685 

motion  for  new  trial,  when  to  be  dismissed  for 660 

in  mandate,  not  granted 1088 

See  Judgment. 

DEFECT— 

of  parties,  ground  of  demurrer 430 

when  account  contains,  Court  may  order  further 454 

in  pleadings,  Court  must  disregard 475 

See  Pleadings.  * 

DEFENDANT— 

is  the  adverse  party 308 

limitation  when  cause  of  action  accrues  against  absent 351 

who  may  be  made  parties ^*  870 

ib 384 

several  maybe  joined  as 380 

defense  by  one  or  more 380 

landlord  may  be  made,  in  action  for  property  in  possession  of  tenant  379 

action  where  tried,  when  he  is  a  non-resident 395 

how  may  waive  summons 406 

summons  must  be  directed  to .'. ^ 407 

summons  must  direct,  to  appear  and  answer,  when 407 

summons,  how  served  on 409 

ib 410 

service  on,  when  made  by  publication '. 411 

attorney  may  be  appointed  forabsent 412 

when  the  action  is  against  several .! 413 

voluntary  appearance  of,  to  service  of  summons 415 

pleadings  of. 422 

when  may  demur .'. 480 

may  demur  and  answer  at  same  time....!T >• 481 

may  demur  to  whole  or  part  of  complaint.1 431 

when  must  answer  amended  complaint , 432 
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DEPENDANT—   (Continued.)  Sdctke. 

when  deemed  to  have  waived  objections  to  complaint 434 

answer  of,  what  to  contain ~     4S7 

may  set  forth  several  defenses,  separately  stated — ...  44S 

may  answer  part  and  demur  to  part  of  complaint -  4^ 

when  not  personally  served  may  answer  in  six  months C% 

proceedings  when  plaintiff  ignorant  of  name  of. -  ^4 

can  be  arrested,  when ~  4TS 

to  be  discharged  on  giving  bail  or  deposit 48« 

how  may  give  bail >. 4^ 

bail  may  surrender 498 

lb 4S? 

imprisonment  in  State  Prison  exonerates  bail « 4tl 

discharge  of,  exonerates  bail 4S1 

on  arrest  may  give  deposit  instead  of  bail 40i 

liability  of  Sheriff  for  escape  of  arrested ~  aOI 

may  apply  to  set  aside  order  of  arrest 36 

to  be  served  with  certain  papers  in  replevin Sli 

may  except  to  sureties  in  replevin ^  51S 

effect  of  such  exception S23 

may  claim  redelivery  of  property 514 

justification  of  sureties  of,  in  replevin 513 

may  be  restrained  after  answer  to  injunction  filed 5£S 

may  be  heard  before  injunction  issues S9d 

may  move  to  dissolve  injunction -  S32 

what  requisite  to  support  such  motion 532 

property  of,  may  be  attached 5S7 

property  of,  how  attached -.  54S 

may  have  residue  of  attached  property  redelivered 551 

may  in  attachment  have  judgment ^.........  553 

when  may  move  to  discharge  attachment 554 

ib 556 

what  property  of,  may  be  attached -  541 

judgment  in  an  action  against  several 579 

may  have  nonsuit  entered 5B1 

judgment  against,  in  default SS9 

may  bring  issue  to  trial S94 

may  take  a  dismissal 594 

may  challenge  jurors SSi 

allowed  four  peremptory  challenges 601 

when  to  open  defense »  697 

order  of  defense  where  there  are  several GET 

proceedings  on  judgment  for,  on  issue  of  law ~  6S5 

may  waive  jury  trial : 651 

may  object  to  referee Ul 

may  move  for  new  trial..... —  657 

may  bring  cause  before  Coui^  for  argument 6© 

may  have  judgment,  when 666 

if,  disclaim  ownership  in  certain  actions  plaintiff  not  to  recover  costs  7^ 
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DEFENSES—  Section. 

assin^ment  of  thing  in  action  not  to  pr^udice 368 

when  new  matter  constitutes  a '. 437 

defendant  may  set  forth  compensation  as 449 

plaintiff  may  demur  to  sufficiency  of. 443 

on  written  instrument,  when  deemed  genuine  and  executed 448 

*   may 'state  what  in  libel  and  slander 461 

when  defendant  to  open  his 607 

order  of,  where  there  are  several 607 

several,  may  be  setup  in  answer.. 441 

I>EFINITIONS— 

of  terms  used  in  this  Code 17 

Courts  take  notice  of. 1876 

See  COKBTRtJCTION. 

DELIBERATION— 

of  jury,  how  conducted 61S 

may  return  after  retiring  for. 614 

DEGREES- 

of  evidence  enumerated 1828 

• 

DELIVERY— 

of  personal  property,  plaintiff  may  claim 50f 

of  personal  property,  ]^aintiff  may  cj^im 510 

of  property  purchased  at  execution  sale,  how  made 696 

ib 699 

of  certificate,  when  given » 698 

ib 69f 

of  certificate,  when  sufficient  to  pass  the  property 699 

DEMAND— 

of  bill  of  items,  when  and  how 454 

of  possession  in  forcible  entry  and  detainer  actions 1161 

DEMURRER- 

of  attorney  to  accusation 295 

of  attorney  to  accusation,  if  overruled,  must  answer 298 

waives  summons 408 

is  part  of  pleadings • 422 

to  the  complaint,  when  put  in 430 

causes  of,  to  complaint 430 

must  specify  what 431 

may  be  taJcen  to  the  whole  or  part  of  complaint 431 

defendant  may  demur  and  answer  at  the  same  time 431 

to  answer  and  defenses,  by  plaintiff 448 

after  or  before,  either  party  may  amend  pleadings 472 

when  not  waived ; 472 

itf  to  complaint  overruled,  Court  may  allow  answer  filed 472 

if,  to  answer  overruled,  facts  alleged  deemed  denied 472 

issue  of  law  raised  by 689 
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DEMIJBREB*-   (Continued.)  Bection. 

when  adverse  party  deemed  to  except  to  ruling  of  Court  on 617 

in  contesting  will ~ 1312 

to  answer,  in  noandate. 1091 

in  Justice's  CouH i 851 

proceedings  on,  in  Justice  of  the  Peace  Court 8aB 

to  amended  pleadings .*...  i3S, 

ib 8eD 

See  Pleadikgb;  Complaint;  Answeb. 
DENIAL-  ^ 

of  accusation  by  attorney 291 

ib 295 

of  the  complaint,  specific  and  general 437 

must  be  verified,  or  written  instruments  deemed  genuine 417 

of  claim  to  property  in  action  by  defendant,  plaintiff  not  to  recover 

costs 739 

flBiilure  to  make,  effect ~ 4162 

See  Answer. 
DEPOSIT— 

defendant  may  be  discharged  on  giving 486 

ib 4OT 

to  be  paid  into  Court  by  Sheriff. 49B 

may  be  withdrawn  on  giving  bail 499 

how  disposed  of  after  judgment ^  500 

when  to  be  paid  in  Court. 572 

disposal  of  such ^ 573 

manner  of  enforcing  order  for,  in  Court 574 

of  surplus,  in  Court  on  foreclosure  sale 727 

of  surplus,  after  selling  steamer &25 

on  substituting  other  defendant SS6 

on  appeal,  Sec.  941  to 949 

on  appeal,  when  waived ^ 9IS 

for  costs  in  Justice's  Court,  when 923 

of  fees  in  trial,  right  of  property €89 

of  summons  inPost  OflSce 415 

for  service  by  mail 1013 

money  on,  no  limitation  for  action  on,  Note  to »..  337 

DEPOSITION— 

may  be  taken  when  cause  continued 596 

term  defined,  depose 17 

the  word,  defined -  2004 

in  what  form  taken 2006 

when  maybe  used 2019 

of  witness  out  of  State 2080 

of  witness  in  the  State 2021 

of  witness,  how  taken 20S4 

commission  to  issue 2021 

interrogatories  to  be  prepared 202& 

duties  of  Commissioners 
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DEPOSITION—  (Continued,)  Section. 

non-return  of  commission,  trial  continued^ 2027 

by  whom  used 2028 

•         in  the  State,  before  whom  taken 2031 

how  taken,  and  by  whom  used 2032 

when  may  be  excluded 2033 

once  taken,  may  be  read,  when 2034 

to  be  used  out  of  this  State , 2035 

how  procured  upon  commission « 2036 

how  procured,  if  no  commission 2037 

when  taken  without  commission 2037 

testimony,  how  taken 2088 

may  be  taken  in  case  of  adjournment 596 

See  Eyidekce. 


• 


DESCENT— 

caste,  right  of  possession  not  affected  by 329 

See  Estates  of  Decedents. 

DESCRIPTION— 

of  property  in  complaint 455 

of  property  in  order  for  survey 743 

DEVISEE — See  Estates  or  Decedents. 

DISBURSEMENTS— 

when  allowed  in  actions '. 1021 

bill  of,  by  whom  verified 1033 

See  Costs. 

DISCHARGE— 

of  defendant,  on  bail  or  deposit 486 

of  defendant,  exonerates  bail 491 

of  juror  for  sickness 615 

in  civil  actions 1148 

for  failure  to  furnish  support 1154 

application  for 1144 

service  of  notice 1145 

examination  of  prisoner 1146 

interrogatories  in  writing 1147 

oath  administered 1148 

order  of  discharge 1149 

successive  applications  for 1150 

when  final 1151 

judgment  may  be  enforced  against  estate* 1152 

prisoner  not  subject  to  rearrest  after 1153 

of  executors  from  debt  due  decedent.  Sec.  1447  and 1448 

order  for 1647 

byjudgment  or  decree 1697 

See  Executors  and  Administbatobb. 

85  *— Co.  Crv.  Pro. 
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DETAINER- 

claims  for  damans  for  unlawful,  may  be  united 427 

complainant,  when  to  recover  treble  damages  for. 7S 

plaintiff,  in  certain  case,  may  recover  damages  for •  7^ 

DISABILITY- 

certain,  of  parties  excluded  from  time  to  commence  actions 3S0 

ib 3S 

mu^t  exist  when  right  accrues 337 

of  party  insufficient  to  cause  abatement 3^ 

of  Justice,  proceedings  under S2S 

DISCONTINUANCE— See  Dismissal. 

DESCRIPTION— 

of  real  property  in  pleadings..*. , 455 

DEVISEE— See  Probate  of  Will;  Estates  of  Deceased  Persoks. 

^    DIRECT  EVIDENCE— 

defined iSa 

what,  sufficient  to  prove  facts I&44 

DISCLAIMER— 

in  actions  to  quiet  title •  7S9 

DISCOVERY— 

of  new  evidence  ground  for  new  trial 6S7 

DISCRETION- 

abuse  of,  ground  for  new  trial — •  ^ 

of  Court,  in  allowance  of  costs I^ 

costs  on  appeal,  when  in 10S7 

costs  on  postponement,  are  in 1029 

costs  on  condemnation  of  land  in 12S6 

in  granting  stay,  under  writ  of  review 107^ 

ordering  issues  in  mandate  to  be  tried  by  jury  in 1090 

in  admitting  evidence  on  collateral  questions 18^ 

in  allowing  jury  to  view  premises 19^ 

in  arranging  order  of  proof. 20^ 

as  to  form  of  oath SOSa 

DISMISSAL- 

of  action,  on  failure  to  secure  costs *•  1037 

may  be  had  by  either  party,  when 591 

when,  of  action  to  be  had 581 

of  appeal,  failure  to  produce  papers,  etc S94 

of  appeal,  effect  of. ^ 935 

of  motion  for  new  trial,  on  failure  to  appear 660 

See  Supreme  Court  Rules. 

DISOBEDIENCE— 

to  order  of  Court  to  make  deposit S74 

of  referee  in  supplemental  proceedings 721 

See  Contempts. 
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DISTRIBUTION— See  Estate;  Dkcedentb.  Section. 

I>ISTRICT  COURTS— 

in  each  Judicial  District 65 

Judges,  election  and  terms  of. 56 

jurisdiction 57 

terms  of,  in  First  District 58 

terms  of,  in  Second  District 59 

terms  of,  in  Third  District 60 

terms  of,  in  Fourth  District 61 

terms  of,  in  Fifth  District 62 

terms  of,  in  Sixth  District 63 

terms  of,  in  Seventh  District 64 

terms  of,  in  Eighth  District..! 65 

terms  of,  in  Ninth  District 66 

terms  of,  in  Tenth  District 67 

terms  of,  in  Eleventh  District # 68 

terms  of,  in  Twelfth  District 69 

terms  of,  in  Thirteenth  District 70 

terms  of,  in  Fourteenth  District 71 

terms  of,  in  Fifteenth  District 72 

terms  of,  in  Sixteenth  District 73 

terms  of,  in  Seventeenth  District 74 

terms  of,  where  held 75 

duration  of  terms 76 

adjournment  of  the t *. 77 

judgment  may  be  entered  in  vacation 78 

qualifications  of  Judges  of. 157 

Judges  of,  may  hold  Court  in  another  district 160 

powers  of  Judges  of,  at  chambers 166 

Judges  of,  may  appoint  phonographic  reporter 269 

attorneys  admitted  to 277 

transfer  of  causes  from  one  to  another 808 

may  appoint  receivers,  when 565 

to  have  seal 147 

ib ; 149 

terms  of.  Sec,  58  to 74 

escheated' estates  in 1269 

liens  in 1191 

eminent  domain,  Sec.  1243  to 1247 

judgments,  etc.,  in  vacation 78 

of  Sacramento  County  in  escheated  estates 1272 

Judge  of,  election,  term,  etc 56 

what  Judge  of,  may  do 179 

I           who  eligible  to  Judgeship  of. 157 

Judge  of,  must  not  act  as  attorney 172 

power  of  Judge  of,  atchambers 166 

residence  in  San  Francisco  of  Judge *. 159 

may  hold  Court  in  other  district. 160 
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DISTRICT  COURTS—    (Continued,)  Sectk*. 

Judge  of,  to  reside  in  the  district ^ IX 

See  Court;  Judos;  Action,  etc. 

DIVORCE- 

sittings  of  Court  foi\,  may  be  private^ 125 

DOCKET—   . 

of  judgment,  by  Clerk — .-  ^ 

what  constitutes ....^..  ^ 

how  entries  in,  made ••«  ^ 

open  for  public  inspection 6«3 

transcript  filed  in  other  counties 674 

satisfaction  to  be  entered  in....\ 675 

of  Justice,  pleadings  in S51 

of  Justice,  to  contain 911 

of  Justice,  as  evidence 9i2 

index  to,  kept  by  Justice 9IS 

of  Justice,  delivered  to  successor 914 

proceedings,  on  office  becoming  vacant ^ 

execution  may  issue  on,  when §16 

transcript  of,  of  foreign  Justice,  evidence IS^ 

transcript,  how  authenticated 1922 

copy  of,  to  be  produced  by  redemptioner TtS 

DUPLICATE— 

certificate  of  sale  by  execution  to  be  filed  with  Recorder 709 

£ 

EJECTMENT— 

action,  how  afiected  by  alienation 740 

costs  in  actions  of. 10S2 

what  claim  may  be  joined  in  action  of. 427 

findings  in  action  of,  by  jury GS 

ELECTION— 

of  Supreme  Justices 4Si 

of  District  Judges 56 

of  County  Jud.sfes S3 

of  Probate  Judge  in  San  Francisco 96 

of  Municipal  Criminal  Court  Judge  in  San  Francisco 105 

of  Justices  of  the  Peace 113 

of  ministerial  officers,  where  prescribed 3G2 

ELECTION,  CONTESTING— 

proceedings  in.  Sec.  1111  to 112! 

EMBEZZLEMENT— 

of  money,  etc.,  ground  for  arrest 479 

of  estate  of  decedent,  Sec.  1458  to 1461 

by  administrator,  his  letters  to  be  revoked 16SS 

of  wards'  property 1800 
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lEMINENT  DOMAIN—  Section. 

defined 1237 

pmposes  for  which  it  may  be  exercised 1238 

what  estates  in  land  may  be  acquired  by  condemnation 1239 

private  property  defined 1240 

classes  enumerated ■ 1240 

facts  necessary  to  be  fotlnd  before  condemnation 1241 

parties  may  make  location 1242 

may  enter  to  make  surveys 1242 

jurisdiction  in* District  Court 1243 

the  complaint  and  its  contents 1244 

summons,  what  to  contain 1245 

how  issued  and  served 1245 

who  may  defend 1246 

what  the  answer  may  show,  and  how  verified 1246 

Court  shall  have  jurisdiction  to  regulate 1247 

the  mode  of  making  crossings  or  of  enjoying  a  common  use 1247 

Court  or  jury  to  assess  damages 1248 

the  date  with  respect  to  which  compensation  shall  be  assessed 1249 

the  measure  thereof. 1249 

new  proceedings  to  cure  defective  title 1250 

payment  of  damages 1251 

damages,  to  whom  paid 1252 

final  order  of  condemnation,  what  to  contain 1253 

when  filed,  title  vests 1253 

putting  plaintiflT  in  possession 1254 

costs  may  be  allowed;  distribution  thereof. 1255 

rules  of  practice 1256 

new  trials  and  appeals .t 1257 

when  title  takes  effect,  and  construction  of. 1258 

when'title  takes  eflfect 1259 

construction ». 1260 

pending  proceedings  not  affected... 4 1261 

rules  of  practice 1262 

exceptions 1268 

ENTRY- 

of  order  or  judgment  of  Supreme  Court  in  vacation 48 

of  order  or  judgment  of  District  Court  in  vacation 78 

County  Court  always  open  for,  of  orders,  etc 89 

on  real  estate,  when  deemed  valid 822 

on  real  estate,  damages  for  unlawful 735 

BKRORS- 

immaterial,  disregarded,  when 475 

of  law,  when  ground  for  new  trial 657 

ESCHEATED  ESTATES— 

manner  of  commencing  proceedings  relative  to 1269 

receiver  of  rents  and  profits  may  be  appointed 1270 
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ESCHEATED  ESTATES—   (Continued,)  Sec&m. 

appearance,  pleadings,  and  trial 1271 

proceedings  by  persons  claiming ......^.^  IS- 

ESTATE— 

for  life  or  years,  in  partition T^ 

ESTATES  OF  DECEDENTS— 

jurisdiction  of  Probate  Court  over  the  estate,  when  exercised I2M 

when  decided  by  first  application 129S 

^  cases  enumerated ^ 

Wills,  Pkobatk  of— 

Detition,  notice^  and  proof— 

custodian  of  will  to  deliver  same,  to  whom;  penalty 1S9S 

who  may  petition  for  probate  of  will 1291 

contents  of  petition 19M 

when  executor  forfeits  right  to  letters 13ft 

will  to  accompany  petition  or  its  presentation  prayed  for,  and  how 

enforced 1302 

notice  of  petition  for  probate,  how  given 1^ 

heirs  and  named  executors  to  be  notified,  how ISM 

petition  may  be  presented  to  Judge  at  chambers,  and  what  Judge 

may  do 1305 

hearing  proof  of  will  after  proof  of  service  of  notice ISK 

who  may  appear  and  contest  the  will 130? 

probate,  when  no  contest 13C8 

olographic  wills i 1^ 

Contesting — 

contestf^t  to  file  grounds  of. 1312 

petitioner  to  reply 1312 

how  jury  obtained  and  trial  had y 1313 

verdict  of  the  jury;  judgment;  appeal 1314 

witnesses,  who  and  how  many  to  be  examined 1315 

proof  of  handwriting  admitted,  when 1315 

testimony  reduced  to  writing  for  future  evidence 1316 

if  proved,  certificate  to  be  attached 1317 

will  and  proof  to  be  filed  and  recorded 1318 

Foreign  wills— 

proved  in  other  States  to  be  recorded 1S22 

when  and  where 132S 

proceedings  on  production  of  a.foreign 133 

hearing  proofs  of  probate  of  foreign 13^ 

Contest  after  probate — 

probate  may  be  contested  within  one  year 1327 

citation  to  be  issued  to  parties  interested 13SS 

the  hearing  had  on  proof  of  service 1329 

petitions  to  revoke  probate  of,  how  tried 1334 

judgment,  what 1330 

on  revocation  of  probate,  powers  of  executor  cease 1331 

not  liable  for  acta  in  good  faith 1331 
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ESTATES  OF  DECEDENTS—   {OonHnued.)  Section. 

costs  and  expenses,  by  whom  paid 1332 

probate,  when  conclusive 1333 

disability  of  infants  and  others 1333 

Lost  or  destroyed  will — 

proof  of,  to  be  taken 1338 

must  have  been  in  existence  at  time  of  death 1339 

to  be  certified,  recorded,  and  letters  thereon  {^ranted 1340 

Court  to  restrain  injurious  acts  of  executors  or  administrators, 

when 1341 

NuncupcUive  wills — 

when  and  how  admitted  to  probate 1344 

additional  requirements  in  probate  of. 1345 

contests  and  appointments  to  conform  to  what  provisions 1346 

Letters  testamentary — 

to  whoT^  letters  on  proved  will  to  issue 1349 

who  are  incompetent  as  executors  or  administrators 1350 

letters  with  will  annexed  to  issue,  when * .y....  1350 

interested  parties  may  file  objections ./. 1351 

unmarried  woman,  executrix  or  administratrix,  marrying,  her  au- 
thority ceases.. 1352 

married  woman  named  may  be  executrix  but  not  administratrix....  1352 

executor  of  an  executor 1353 

letters  of  administration  durante  minore  CBtate ^ 1354 

acts  of  a  portion  of  executors  valid 7!S«^.....  1355 

authority  of  administrators  with  will  annexed ^.  1356 

letters,  how  issued .Tt  1356 

Jfbrm  of  letters — 

testamentary 1360 

of  administration  with  the  will  annexed 1361 

of  administration 1362 

Oranting  letters  of  administration — 

order  of  persons  entitled  to  administer 1365 

partner  not  to  administer ^ 1365 

preference  of  persons  equally  entitled 1366 

in  discretion  of  Court  to  appoint  administrator 1367 

when  minor  entitled,  who  appointed  administrator 1368 

who  are  incompetent  to  act  as  administrators 1369 

married  woman  not  to  be  administratrix 1370 

Oranting  petition — 

applications,  how  made. .' 1371 

when  granted 1372 

notice  of  application .*. 1373 

contesting  applications 1374 

hearing  of  application 1375 

evidence  of  notice 1376 

grant  to  any  applicant. 1377 

proofs  before  granting  letters  of  administration 1378 

letters  may  be  granted  to  others  than  those  entitled 1379 
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ESTATES  OP  DECEDENTS—  (CknUinued.)  Sectioo. 

Revocation  of  letters — 

of  administration ~  1383 

when  petition  filed  citation  to  issue 1381 

hearing  of  petition  for  revocation 1385 

prior  rights  of  relatives  in  revoking  letters 13SS 

Oaths  and  bonds — 

administrator  or  executor  to  take  oath 13S7 

letters  and  bond  to  be  recorded 1387 

bond,  form  and  requirement  of. -  138S 

additional  bonds,  when  required ~ ~  13S9 

conditions  of  bonds ».  IM 

each,  when  more  than  one  administrator,  to  give  separate  bonds —  1391 

several  recoveries  may  be  had  on  same  bond ~.  1S93 

bonds,  and  Justification  of  sureties  on 1393 

must  be  approved ~  13S8 

citation  and  requirements  of  Judge  on  deficient  bond ~  1394 

additional  security 1391 

right  ceases,  when 1396 

when  bond  may  be  dispensed  with ~  1396 

petition  asking  for  further  bonds 1397 

citation,  etc.,  to  show  cause ~.  1398 

further  security  may  be  ordered ~«  1339 

neglecting  to  obey  order ~  1400 

suspending  powers  of  executor,  etc 1401 

further  security  ordered  without  application  of  party  in  interest..—  41C3 

release  of  sureties 1403 

new  sureties 1404 

neglect  to  give  new  sureties  forfeits  letters....... 1405 

application  to  be  determined  out  of  term  time 1406 

Special  <tdministrators — 

special  administrators,  when  appointed 1411 

special  letters  may  be  issued  out  of  term  time 1413 

preference  given  to  persons  entitled  to  letters 1413 

special  administrator  to  give  bond  and  take  oath 1414 

duties  of  special  administrator ~  1415 

when  special  administrator's  powers  cease 1416 

special  administrator  to  render  account .*. 1417 

Wills  found  after  letter»^ 
on  proof  of  will,  after  grant  of  letters  of  administration,  letters 

revoked 1421 

power  of  executor  in  such  a  case 1424 

remiAning  administrator  or  executor  to  continue  when  his  colleagues 

are  disqualified 1425 

who  to  act  when  all  acting  are  incompetent 1436 

executor  or  administrator  may  resign,  when.. 14^ 

Court  to  appoint  successor.    Liability  of  outgoer • 1427 

all  acts  of  executor,  etc.,  valid  until  his  power  is  revoked 142S 

transcript  of  Court  minutes  to  be  evidence 14S9 
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ESTATES  OP  DECEDENTS—   {CarUimied.)  Section. 

Disqualification  of  Judges — 

when  Jud<2^e  not  to  act 1430 

when  proceedings  to  be  transferred,  and  where 1431 

transfer  not  to  change  right  to  administer 1432 

retransfer,  how  made 1432 

when  proceedings  to  be  returned  to  original  Court 1433 

Removals  a7id  suspensiotis — 

suspension  of  powers  of  executor 1436 

executor  to  hare  notice  of  his  suspension 1437 

to  be  cited  to  appear 1437 

any  party  interested  may  appear  on  hearing 1438 

notice  to  absconding  executors  and  administrators 1439 

may  compel  attendance 1440 

Inventory  and  appraisement — 

inventory  to  be  returned,  including  the  homestead 1443 

appraisement  and  pay  of  appraisers 1444 

oath  of  appraisers  and  inveptory,  how  made 1445 

inventory  to  account  for  moneys 1446 

if  all  money,  no  appraisement  necessary 1446 

effect  of  naming  a  debtor  executor 1447 

discharge  or  bequest  of  debt  against  executor 1448 

to  make  oath  to  inventory 1449 

letters  may  be  revoked  for  neglect  of  administrator 1450 

inventory  of  after  discovered  property 1451 

administrator  and  executor  to  possess  estate 1452 

executor  or  administrator  to  deliver  rea  estate  to  heirs  or  devisees 

at  the  end  of  ten  months 1453 

when  there  are  debts  to  ^  satisfied 1453 

Embezzlement  of  estate — 

before  grant  of  letters  testamentary « 1453 

citation  to  person  suspected  of. ,. 1459 

refusal  to  obey  citation,  penalty  for,  and  for  embezzlement 1460 

may  be  compelled  to  disclose  by  imprisonment 1460 

liable  for  double  damages... 1460 

persons  entrusted  with  estate  of  decedent  may  be  cited  to  account...  1461 

The  support  of  the  family — 

widow  and  minor  children  may  remain  in  decedent's  house,  etc 1464 

all  property  exempt  from  execution  to  be  set  apart .'.? 1465 

for  use  of  family 1465 

may  make  extra  allowance 1466 

payment  of  allowance 1467 

property  set  apart,  how  apportioned  between  widow  and  children...  1468 

estates  less  than  fifteen  hundred  dollars  to  go  to  wife  and  child 14C9 

those  less  than  three  thousand  to  be  summarily  administered 1469 

when  all  property  to  go  to  childi'en 1470 

86  *— Co.  Civ.  Pro. 
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ESTATES  OF  DECEDENTS—   (Continued.)  Section. 

The  home^itead — 

rights  of  survivor  to  homestead 1474 

selected  and  recorded  homestead  sot  off  to  person  entitled 1475 

subsisting  liens  to  be  paid  by  solvent  estate -  147d 

appraisers  to  carve  out  of  the  original,  exceeding  five  thousand  dol- 
lars in  value,  a  homestead ~  1476 

report  the  same ~  147S 

report  of  the  appraisers ~  1477 

majority  and  minority,  which  may  be  confirmed -  1477 

day  to  be  set  for  confirming  or  rejecting  report 147S 

appeal 1178 

if  report  rejected,  other  appraisers  appointed -  1479 

if  again  rejected,  partition  suit  to  be  brought 1479 

instead  of  dividing  the  homestead -  14S0 

who  may  take  a  deed  thereof  at  appraised  value 1^ 

if  uo  homestead  is  selected  and  recorded  prior  to  death  of  decedent  14S1 

one  maybe  petitioned  for % 14S1 

Court  to  direct  partition  suit  in  the  District  Court,  when 1482 

proceedings  thereon 1482 

if  property  is  common  or  separate,  Court  to  cause  appraisement 

and  admeasurement  to  be  made 14S3 

new  appraisement,  when  ordered 14S4 

instead  of  deeding  property  at  appraised  value,  public  siifo  to  be 

ordered,  when » 1484 

costs,  to  whom  chargeable .  14S5 

persons  succeeding  to  rights  of  homestead  owners  have  all  their 

powers  and  rights 1485 

certified  copies  of  certain  orders  to  bevecorded —  14S8 

Claims  against  the  estate — 

notice  to  creditors 1490 

additional  notice -. 1490 

time  expressed  in  notice —  1491 

copy  and  proof  of  notice  to  be  filed  and  order  made ~  li9i 

time  within  which  claims  against  an  estate  must  be  presented 149S 

claims  to  be  sworn  to 1494 

when  allowed,  to  bear  same  interest  as  judgments 1494 

Probat^  Judge  may  present  claim,  and  action  thereon 1495 

allowance  and  rejection  of  claims 149S 

approved  claims  or  copies  to  be  filed ~  1497 

claims  secured  by  liens  may  be  described 1497 

lost  claims 1497 

rejected  claims  to  be  sued  for  within  three  months 1496 

claims  barred  by  statute  of  limitations 1499 

when  and  who  Probate  Judge  may  examine -  1499 

claims  must  be  presented  before  suit „  1500 

time  of  limitation »  1501 

claims  in  action  pending  at  time  of  decease 1502 

allowance  of  claim  in  part «  1503 
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ESTATES  OF  DECEDENTS—   (Continued.)  Section. 

effect  of  judgment  against  executor 1504 

execution  not  to  issue  after  death 1505 

if  one  is  levied  the  property  may  be  sold....; 1505 

what  judgment  is  not  a  lien  on  real  property  of  estate 1506 

may  refer  doubtful  claims 1507 

effect  of  referee^s  allowance  or  rejection 1507 

trial  by  referee,  how  confirmed  and  its  effect 1508 

liability  of  executor,  etc.,  for  costs 1509 

claims  of  executor,  etc.,  against  estate 1510 

executor  neglecting  to  give  notice  to  creditors 1511 

to  be  removed 1511 

executor  to  return -statement  of  claims 1512 

Sales  in  general — 

personal  estate  first  chargeable 1516 

real  estate,  when  sold '.  1516 

no  sales  valid  except  by  order  of  Probate  Court 1517 

applications  for  orders  of  sale 1518 

but  one  petition,  order  and  sale  must  be  had 1519 

in  what  cases 1519 

Sales  of  personal  property — 

perishable  and  depreciating  property  to  be  sold 1522 

order  to  sell  personal  property : 1523 

partnership  interests  and  choses  in  action,  how  sold 1524 

order  of  sale 1525 

what  to  direct  and  what  to  be  first  sold 1525 

sale  of  personal  property 1526 

Sales  of  mines — 

mines  may  be  sold,  how 1529 

petition  for  sale,  who  may  fife,  and  what  to  contain 1530 

order  to  show  cause,  how  made,  and  on  what  notice 1531 

order  of  sale,  when,  and  how  made 1532 

further  proceedings  to  conform  to  Articles  II  and  IV 1533 

•      Sale  of  real  estate — 

to  sell  real  estate,  when , 1536 

verified  petition  for  sale,  what  to  contain,  and  to  what  it  may  refer.  1537 

order  to  persons  interested  to  appear 1538 

copy  to  be  served,  assent  given,  or  publication  made 1539 

hearing  after  proof  of  service 1540 

presentation  of  claims 1540 

administrator,  executor,  and  witnesses  may  be  examined 1541 

to  sell  real  estate,  or  any  part,  when 1542 

order  of  sale,  when  to  be  made 1543 

what  the  order  of  sale  must  contain 1544 

may  be  at  public  or  private  sale 1544 

interested  persons  may  apply  for  order  of  sale 1546 

form  of  petition 1545 

to  deliver  copy  of  order  to  executor 1546 

notice  of  sale 1547 
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ESTATES  OF  DECEDE^'TS—   {Co7itinued,)  Secti-Diu 

time  and  place l>i'^ 

private  sale  of  real  estate,  how  made,  and  notice 1349 

bids,  when  and  how  received 1-M9 

ninety  per  cent  of  appraised  value  must  be  offered LtSB 

purchase  money  on  sale  on  credit,  how  secured 1551 

hearing  and  setting  aside  sale,  and  when  resale  may  be  ordered.... ~  15a2 

may  file  objections,  when  and  who 1553 

when  Older  of  confirmation  is  to  be  made,  and  when  not 1554 

conveyances 1555 

order  of  confimiation,  what  to  state 1556 

sale  ma3^  be  postponed 1557 

notice  of  postponement 15^ 

sale  of  real  estate  to  pay  legacies 1559 

where  payment  of  debts,  etc.,  provided  for  by  will 1560 

.     sale  without  order 15G1 

may  require  security » 1561 

where  provision  by  will  insufficient 1552 

estate  subject  to  debts,  etc \ , 1.563 

contribution  among  legatees t 1561 

contract  for  purchase  of  lands  may  be  sold,  how 1565 

conditions  of  sale 1566 

purchaser  to  give  bond 1567 

executor  to  assign  contract 1568 

sales  by  executors  or  administrators  of  lands  under  mortgage  or  lien  1569 

the  holder  of  the  mortgage  or  lien  may  purchase  the  lands 1570 

his  receipt  to  the  amount  of  his  claim  a  valid  paj'ment 1570 

administrator  and  executor  liable  for  misconduct  in  sale 1571 

fraudulent  sales 15?2 

limitation  of  actions  for  vacating  sale,  etc 157S 

to  what  cases  preceding  section  not  to  apply 1574 

,                  account  of  sale  to  be  returned 1575 

executor,  etc.,  not  to  be  purchaser 1.'76 

Towers  and  duties  of  executors  and  administrators — 

executors  to  take  possession  of  the  entire  estate ^....  l.'-i^l 

executors  may  sue  and  be  sued  for  recovery  of  property.. K<S2 

may  maintain  actions  for  waste,  conversion,  and  trespass 15S3 

executor  and  administrator  may  be  sued  for  waste  or  trespass  of 

decedent V^ 

surviving  partner  to  settle  up  business 15^ 

intercfct  therein  to  be  appraised l-'i^ 

account  to  be  rendered 15S5 

actions  on  bond  of  executor  or  administrator  may  be  brought  by 

another  administrator lo^ 

what  executors  are  not  parties  to  actions 15S7 

may  compound IdSS 

recovery  of  property  fraudulently  dis))osed  of  by  testator -  loSd 

when  executor  to  sue,  as  provided  in  preceding  section 15W 

disposition  of  estate  recovered 13^ 
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ESTATES  OF  DECEDEjSTS—   (Continued,)  Section. 

Of  the  conveyance  of  real  estate — 

executor  to  complete  contracts  for  sale  of  real  estate 1597 

petition  for  executor  to  malce  conveyance,  and  notice  of  hearing....  1598 

interested  parties  may  contest 1599 

conveyances,  when  ordered  to  be  made 1600 

execution  of  conveyance  and  record  thereof,  how  enforced 1001 

rights  of  petitioner  to  enforce  contract .' 1602 

effect  of  conveyance 1603 

effect  of  recording  a  copy  of  the  decree.. 1604 

recording  decree  does  not  supersede  power  of  Court  to  enforce  it...  1605 

where  party  to  whom  conveyance  to  be  made  is  dead 1606 

decree  may  direct  possession  to  be  surrendered 1607 

LiabUities  and  compensation  of  executors  and  administrators — 

when  executor  or  administrator  personally  liable 1612 

executor  to  be  charged  with  all  estate,  etc 1613 

not  to  profit  or  lose  by  estate 1614 

uncollected  debts  without  faylt 1615 

competisation  of  the  executor  and  administrator 1616 

not  to  purchase  claims  against  the  estate 1617 

executor^s  and  administrator's  commissions 1618 

Accounting  and  settlements — 
to  render  an  exhibit  of  receipts  and  disbursements,  and  claims 

allowed «  1622 

citation  to  account  at  third  term 1623 

petition  for  citation  to  render  final  or  other  account 1624 

citation  to  account  on  application 1625 

objections  to  account,  who  may  file 1626 

attachment  for  not  obeying  citation 1627 

to  render  accounts  at  expiration  of  term 1628 

executor  to  account  after  his  authority  revoked 1629 

revoking  authority  of  executor,  when 1630 

to  produce  and  file  vouchers,  which  remain  in  Court 1631 

vouchers  for  items  less  than  twenty  dollars,  when  excepted 1632 

day  of  settlement  to  be  appointed,  and  must  give  notice  thereof. 1633 

final  settlement,  partition,  and  distribution  may  be  made  at  same 

time * .' 1634 

postponing  order  in  notice 1634 

interested  party  may  file  exceptions  to  account 1635 

all  matters  may  be  contested  by  the  heirs 1636 

hearing  may  bo  postponed 1636 

settlement  of  accounts  to  be  conclusive,  when  and  when  not 1637 

proof  of  notice  of  settlement  of  accounts 1638 

Payment  of  debts —  ^ 

order  in  which  debts  to  be  paid 1643 

where  property  insuflicient  to  pay  mortgage 1 1644 

estate  insufilcient,  a  dividend  to  be  paid 1645 

funeral  expenses  and  expenses  of  last  sickness 1646 
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ESTATES  OF  DECEDENTS—   {C<mtinued.)                                           Sectioo. 
^     order  for  payment  of  debts  and  discharge  of  the  execator  and  ad- 
ministrator     1647 

provision  for  disputed  and  continji^nt  claim? 1618 

after  decree  for  payment  of  debts,  executor  personally  liable  to 

creditors 1^9 

claims  not  included  in  order  for  payment  of  debts,  how  disposed  of  1691 

order  for  payment  of  lefiracies  and  extension  of  time 1^ 

final  account,  when  to  be  made 195& 

neglect  to  render  final  account,  how  treated 163 

Distribution  prior  to  final  settlement — 

payment  of  legacies  upon  giving  bonds 1@S 

notice  of  application  for  legacies ~..    1659 

executor  or  other  person  may  resist  application 1661 

decree  prayed  for  to  require  bond,  which  must  be  given 1661 

may  order  whole  or  part  of  share  to  be  delivered 1661 

where  partition  necessary,  how  made 16SI 

costs w 1661 

order  for  payment  of  bond,  and  suit  thereon ; 16GS 

MnaZ  distribution — 

distribution  of  estate,  how  made  and  to  whom 1065 

what  the  decree  must  contain,  and  is  final 166S 

.  distribution  when  decedent  was  not  a  resident  of  this  State 1667 

decree  to  be  made  only  after  notice 160 

no  distribution  to  be  ordered  till  all  taxes  on  personal  property  are 
paid 16© 

Distribution  and  partition — 

estate  in  common 167d 

CSommissioners .' 1673 

partition  and  notice  thereof,  and  the  time  of  filing  partition 1676 

estate  in  different  counties,  how  divided 1677 

partition  may  be  made  although  some  of  the  heirs,  etc.,  have 

parted  with  their  interest 167S 

shares  to  be  set  out  by  metes  and  bounds 1679 

whole  estate  may  be  assigned  to  one,  in  certain  cases 169 

payments  for  equality  of  partition,  by  whom  and  how 1®1 

estate  may  be  sold 168S 

to  give  notice  to  all  persons  and  guardians  before  partition 16© 

duties  of  Commissioners 1^^ 

to  make  report,  and  partition  to  be  recorded 1®* 

when  Commissioners  to  make  partition  are  not  necessary 1®5 

advancements  made  to  heirs I^* 

Agent,  and  discharge  of  executor  or  administrator-- 

Court  may  appoint  agent  to  take  possession  for  absentees 1^^ 

agent  to  give  bond,  and  his  compensation ^^^ 

unclaimed  estate,  how  disposed  of 1®* 

when  real  and  personal  pmperty  of  absentee  to  be  sold 1^ 

liability  of  agent  on  his  bond '^ 

certificate  to  claimant 1^ 
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ESTATES  OP  DECEDENTS—   ICanUnued.)  Section. 

iinal  settlement,  decree,  and  discharge 1697  ^ 

discovery  of  property 1696 

Orders,  decrees,  processes,  minutes,  records,  trials,  and  appeals — 

orders  and  decrees  to  be  entered  in  minutes 1704 

how  often  publication  to  be  made ff 1706 

recorded  decree  or  order  to  impart  notice  from  date  of  filing 1706 

citation,  how  directed  and  what  to  contain 1707 

citation,  how  issued 1708 

citation,  how  served ^ 1709 

personal  notice  given  by  citation 1719 

citation  to  be  served  five  days  before  return 1711 

one  description  of  real  estate  sought  to  be  sold  being  published,  is 

sufficient  for  all  purposes / 1712 

rules  of  practice  generally 171f 

new  trials  and  appeals. 1714 

within  what  time  appeal  must  be  taken 1716 

issues  joined  in  Probate  Court,  how  tried  and  disposed  of. 1716 

Court  to  try  case  when  no  jury  is  demanded 1717 

how  and  what  issues  to  be  tried 1717 

Court  to  appoint  attorney  for  minor  or  absent  heirs 1718 

also,  for  devisees,  legatees,  or  creditors,  when 1718 

what  compensation  he  is  to  receive 1718 

decree  relative  to  homestead,  and  effect  thereof. 1719 

costs,  by  whom  paid  in  certain  cases 1720 

executor,  administrator,  or  guardian  to  be  removed 1721 

when  committed  for  contempt .' 1721 

another  appointed 1721 

I*ublic  Administrator^- 

what  estates  to  be  administered  by 1726 

to  obtain  letters,  when  and  how 1727 

his  bond  and  oath 1727 

duty  of  persons  in  whose  house  any  stranger  dies 1728 

must  return  inventory  and  administer  estates  according  to  this  title..  1 729 

when  another  person  is  appointed,  to  deliver  estate 1730 

civil  officers  to  give  notice  of  waste  to 1731 

suits  for  property  of  decedents 1732 

order  to  examine  party  charged  with  embezzling  estate 1783 

punishment  for  refusing  to  attend 1734 

order  on,  to  account. 1735 

every  six  months,  to  make  and  publish  return  of  condition  of  estate  1736 
when  there  are  no  heirs  or  claimants,  moneys  and  effects  paid  to 

County  Treasurer,  etc •....  1737 

not  to  be  interested  in  the  payments  tor  or  on  account  of  estates  in 

his  hands 1738 

when  to  settle  with  County  Clerk ^ 1739 

how  unclaimed  estate  disposed  of. 1789 

proceedings  against,  for  failing  to  pay  over  money  as  ordered 1740 

fees  of  officers,  when  and  by  whom  paid 1741 
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ESTATES  OF  DECEDENTS—    (OontiJiued,)  Secticm. 

to  administer  oaths 1712 

preceding  Chapters  applicable  to 1743 

EXAMINATION— 

proceedii^s  in,  of  debtor  of  judgment  debtor 717 

trial,  how  conducted 71& 

of  judgment  debtor,  as  to  property 714 

Of  Witness— 

oral,  defined 20u6 

order  of,  how  regulated 20f2 

when  excluded .»..  2&13 

Courts  control  mode  of  interrogation r. 20M 

direct  and  cross,  defined .'. 3&I5 

what  are  leading  questions 2&$6 

witness  may  refresh  memory,  when 2017 

cross,  as  to  what 2MS 

party  producing  not  to  lead 3M9 

when  and  how  examined SOSO 

how  impeached 2651 

by  inconsistent  statements 20SS 

evidence  of  good  character 20S3 

writing  subject  to  inspection 20&i 

See  Witness;  Supflementabt  Fbocesdinos. 

EXCEPTIONS— 

may  be  taken,  when 646 

what,  considered  excepted  to 6i7 

form  of. : 6i8 

taken  on  notice  to  adverse  party €50 

taken  after  judgment 6ol 

taken  on  refusal  of  Court  to  allow 652 

how  settled,  where  Judge  ceases  to  hold  ofiice 63  . 

taken  to  report  of  referee 6i3 

bill  of,  when  necessary  on  motion  for  new  trial 656 

bill  of,  in  judgment  roll 670 

to  undertakings,  how  taken 918 

to  sureties  in  replevin,  when  taken.....'. 513 

to  referees 611 

ib 612 

either  party  may  take.. 616 

when,  must  be  taken 616 

what  deemed  excepted  to 617 

form  of. 618 

to  be  signed  by  the  Judge  and  filed  with  Clerk 619 

not  presented  at  time  of  ruling 63d 

after  judgment,  how  settled 651 

if  refused,  what  proceedings  may  be  taken 652 

what  proceedings  to  be  had  if  Judge's  term  expires  before  settling.  652 
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EXCEPTIONS—    (Co7iU7med,)  Section. 

application  for  new  trial,  when  to  be  made  on 658 

statement  of  Judge,  to  constitute  bill  of 661 

EXECUTION— 

of  writ  of  attachment,  how  made v*^ ^^ 

may  issue  within  five  yeare 680 

how  to  issue,  to  whom,  and  form  of........ 681 

in  action  on  joint  contract 682 

when  made  returnable 683 

to  enforce  judgment..... 684 

after  five  years 686 

when  and  how  may  issue  after  death  of  judgment  debtor 686 

may  issue  to  Sheriff  of  any  county 687 

what  property  liable  to 688 

how  debts  and  Credits  to  be  subject  to 688 

not  to  affect  property  until  levy 688 

claim  by  third  person  under 689 

such  claim,  how  determined \ ^ 689 

what  exempt  from 690 

writ  of,  how  executed , '  691 

notice  of  sale  under 692 

selling  property  under,  without  notice... 693 

sale  under,  how  effected 694 

against  delinquent  bidder 695 

officer  not  liable  in  certain  cases 697 

delivery,  by  officer,  of  property  purchased  under '. 698 

ib 699 

ib 700 

real  property,  how  redeemed  from 701 

who  may  redeem  property  sold  under 701 

whqn  sale  under,  becomes  absolute 708 

waste  may  be  restrained  till  execution  of  conveyance  under 706 

against  property  of  joint  debtors,  undue  proportion 709 

for  deficit  after  foreclosure 726 

damages  for  injury  to  property  sold  under,  to  be  recovered 746 

ETTDENCE— 

DjtFINITIONS— 

judicial.. 1823 

as  proof. 1824 

law  of 1826 

original 1829 

secondaiy 1830 

direct 1831 

indirect 1832 

indirect  classified 1957 

primary 1833 

87  *— Co.  Civ.  Pbo. 
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IKDBX. 


EVIDENCE—   (Continued.)  Secfioiu 

partial 1834 

satisfactory 1635 

indispensable 1836 

conclusive 1SS7 

conclusiv^how  restricted 1978 

cumulative 1838 

corroborative 1839 

by  inference 19B8 

presumptive 1969 

Degrees  of — 

certainty,  to  establish  fact 1838 

kinds  of 1B27 

degrees  of. 182B 

one  witness,  when  sufficient  to  prove  a  fact 1&44 

ErrECT  OF— 

when  the  jury  to  judg^e  of. 2061 

juiy  to  be  instructed  on  points  enumerated 2061 

if  conclusive  it  is  so  declared 2061 

General  Principles— 

one  witness  sufficient  to  prove  a  fact 1844 

testimony  confined  to  personal  knowledge 1845 

testimony  to  be  in  pre^nce  of  persons  affected 1846 

witness  presumed  to  speak  the  truth 1847 

presumption,  how  repelled 18C7 

ib 2051 

ib 2083 

one  person  not  affected  by  acts  of  another 180 

declarations  of  predecessors  in  title  as .' 1849 

declarations  which  are  part  of  transaction...'?. 1850 

evidence  relating  to  third  person ...; ISSl 

declaration  of  decedent  evidence  of  pedigree 1658 

declarations  of  decedent  evidence  against  successor .*;.  ,a 1S3S 

part  of  transaction  proved,  the  whole  admissible .^ 1854 

contents  of  writing,  how  proved 1855 

agreement  in  writing  deemed  the  whole 1856 

construction  of  writing  relates  to  place 1S57 

construction  of  statutes  and  instruments,  rule  of. 1K8 

intention  of  Legislature  or  parties  to  be  pursued 1859 

circumstances  to  be  considered 1860 

terms  to  be  construed  by  general  acceptation 1861 

written,  to  control  printed  words  in  blank  form 1862 

persons  skilled  to  decipher  characters 1863 

of  two  constructions,  which  to  be  preferred 1864 

written  instrument  construed  as  understood  by  parties 1865 

construction  to  be  in  favor  of  natural  right 1866 

material  allegations  only  need  be  proved 1867 

evidence  to  be  relevant  to  question  in  dispute 1868 

evidence  on  collateral  questions  in  discretion  of  Court 18lj8 
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EYIDENCE  (General  Principles)—   {Continued,)  Section. 

affirmative  allegations  only  to  be  proved 1869 

facts  which  may  be  proved  on  trial 1870 

judicial  notice,  of  what  facts  Court  will  take 1875 

will  to  be  in  writing r ^^^ 

revocation  of  will,  what  required  to  prove v 1970 

transfer  of  real  property,  evidence  required 1971 

ib ! 1972 

agreement  not  in  writing,  when  invalid 1973 

representation  as  to  credit  of  thii-d  party 1974 

knowledge  of  the  Court 1875 

of  material  objects  presented  to  the  senses 1954 

when  an  inference  arises 1960 

presumptionSjWhen  may  be  controverted 1961 

specification  of  conclusive  presumptions 1962 

specifications  of  controvertible  presumptions 1963 

what  evidence  indispensable > 1967 

perjury  and  treason,  evidence  required  to  prove 1968 

Production— 

by  whom , 1961 

one  producing  to  explain  altered  writing 1982 

mannerof  production  of. 2002 

See  Deposition. 
Miscellaneous — 

of  offer,  what  equivalent  to  payment 2074 

on  payment  receipt  to  be  given 2075 

when  objection  to  tender  to  be  made 2076 

rules  for  construing  description  of  land v 2077 

offer  of  compromise  not  an  admission  of  debt 2078 

confession  of  adultery,  effect  of  in  divorce 2079 

proceedings  to  perpetuate  testimony.  Sec.  2083  to 2089 

administration  of  oaths  and  affirmations 128 

ib 177 

administration  of  oaths  and  affirmations,  how 2094 

questions  of  fact  to  be  decided  by  jury 2101 

what  questions  to  be  decided  by  Court 2102 

questions  of  facts  to  be  decided  by  Court  or  referees 2103 

See  Witnesses;  Writings;  Public  Writings;  Pri- 
vate Writings;  Affidavit;  Depositions;  Examina- 
tion OF  Witness;  Subpoena;  Oath;  Testimony. 

EXECUTORS— 

to  whom  lettersCo  issue 1349 

^                  when  to  appear  and  qualify 1349 

persons  incompetent  to  serve  as 1350 

objections  to  granting  letters 1351 

marriage  extinguishes  right  to  administer 1352 

one  cannot  be  executor  of  an  executor 1353 

disability  of  co-executor 1354 
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EXECUTORS—   (Cotitinued.)  SecU«i. 

acts  of  executor  valid  for  co-executors 1355 

contents  of  letters  testamentary 1S60 

oath 13S7 

bonds 1338 

to  record  letters 1387 

Court  may  suspend 167 

when,  may  sue  without  joining  party  interested 369* 

when,  may  sue  for  death  of  person , 377 

renunciation  of  right  by 1301 

what  evidence  of  executor's  authority 142S 

may  sue  without  joining  with  cestui  que  trust 369 

See  Estates  of  Decedents. 

EXECUTORS  AND  ADMINISTRATORS  —  See   Estates  of   Dece- 
dents. 

EXEMPT- 

from  execution,  property  enumerated G90 

from  jury  duty,  who  are 20O 

See  Execution;  Juror. 

EXONERATION— 

of  bail  by  death 491 

of  bail  by  rearrest 4S8 

of  bail  by  surrender  of  defendant 489 

of  Sheriff  by  giving  bail 501 

See  Arrest. 

EX  PARTE— 

ruling,  when  is  excepted  to 647 

applicatioits.     See   Injunction;   Mandate;   Supreme  Court 
Rules,  etc. 

EXPERTS— 

may  decipher  characters,  when  ..* 1863 

may  prove  what  facts,  Subd.  9 1870 

unwritten  law  of  State,  proved  by 1902 

See  Evidence;  Witness. 

EXPRESS  TRUST— 

trustee  of,  who  i» 369 

trustee  of,  may  sue  alone 369 

F  • 

PACTS-  • 

to  be  stated  in  complaint 4^ 

not  sufficient,  in  complaint  ground  for  demur 430 

objection  to  want  of  sufficient,  not  waived 434 

trial  of  question  of,  not  in  pleadings. 309 

issue  of,  how  arises 590 

issue  of,  how  tried 59S 
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FACTS—   (Continued,)  Section. 

separate  findinji^of,  on  decision , 633 

finding^s  of,  how  prepared 634 

FARMER— 

what  property  of,  exempt  from  execution 690 

FATHER— 

may  sue  for  seduction  of  whom 375 

may  sue  for  death  or  injury  to  whom 376 

when  entitled  to  administer 1365 

when  entitled  to  guardianship  of  minor 1751 

FEES— 

Sheriff  to  deduct  his,  on  attachment,  when 551 

tender  of,  to  witnesses 1967 

of  attorney,  how  regulated 1021 

of  referees 1028 

of  recording  mechanics'  lien ^ 1189 

See  Costs. 

FEMALE— 

unmarried,  may  prosecute  for  her  own  seduction 374 

FICTITIOUS  NAME— 

party  may  be  sued  by,  when 474 

ignorance  of  real  name  to  be  stated,  how 474 

FXNDINGS- 

when  referees  to  report 643 

effect  of,  of  referees 644 

of  referee  excepted  to 645 

of  fact,  when  waived 634 

must  be  in  writing,  and  filed 633 

when  fact  and  conchisions  to  be  i>eparately  stated 633 

by  whom  prepared 635 

designated  practice  and  proceedings  on 635 

verdict  on  counter  claim 626 

verdict  on  claim  and  delivery.^ 627 

verdict,  general  and  special,  defined 624 

verdict,  when  general  or  special,  given 625 

PINES— 

on  juror  for  failure  to  appear 238 

imposed  on  usurper  of  pflSce 809 

in  Police  Courts 932 

for  neglect  to  obey  mandate 1097 

•                fur  contempts 1218 

on  State  officers,  how  enforced 1097 

See  PORFEITURB. 

FIRE  ENGINES- 

exempt  from  sale  on  execution 690 
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FORCIBLE  ENTRY  AND  DETAINER—  Section. 

what  Court  has  jurisdiction  in  actions  for So 

jurisdiction  in  County  Courts  of  county  where  property  situated —  11© 

judgment  for  treble  damages,  when  allowed 7^ 

forcible  entry  defined 1158 

forcible  detainer  defined -  IIG^ 

unlawful  detainer  defined 1161 

notices,  how  served  in ~  1163 

parties  defendant  in  actions  for 116i 

parties  generally 1165 

complaint  in  action^  for -.  116$ 

day  for  appearance  to  be  fixed -  1166 

service  of  summons  and  complaint 1166 

ffummons,  form  and  service  of. «. -.  1167 

arrest,  order  for,  when  made 1168 

judgment  by  default  may  be  entered 1169 

defendant  may  appear  and  answer  or  demur 1170 

trial  by  jury 1171 

showing  required  of  plaintifiT llTi 

what  defendant  may  show ~  1172 

complaint  must  be  amended..... 1173 

verdict  and  judgment 1174 

verification  of  complaint  and  answer ~  1175 

appeal  does  not  stay  proceedings  unless  so  directed 1176 

practice  and  proceedings  in 1177 

appeals,  how  taken 1178 

County  Court  always  open  for  hearing -  89 

FORECLOSURE— 

where  actions  for,  to  be  tried 392 

proceedings  in 726 

what  done  with  surplus  after  sale 7^ 

when  not  all  due,  proceedings  in : 72S 

when  receiver  may  be  appointed  in 564 

exclusive  remedy  by « 744 

m 

action  against  decedent's  estate  for 15O0 

See  Mortgage. 

FOREIGN  WILL- 

proceedings  in.  Sec.  1322  to 1324 

See  Will. 

FORFEITURE— 

limitation  of  actionfor .' K  340 

where  trial  in  actionfor 399* 

on  sale  under  execution 6SS 

liability  of  Sheriff  to -. 697 

but  one  form  of  action 307 


INDEX.  695 

FBANCHISE—  Section. 

actions  for  usurpation  of.  Sec.  802  to 809 

See  Usurpation. 

FRAUD— 

ground  for  arrest 479 

See  Evidence;  Statute  of  Frauds. 

FURNITURE— 

what  exempt  from  execution 690 

FUTURE— 

included  in  the  present,  Subd.  13 17 

FUNDS- 

investment  of,  in  hands  of  receiver 569  ^ 

« 

G 

GARNISHEE- 

required  to  answer , - 545 

to  furnish  memorandum 546 

is  liable  to  plaintiff. 544 

when  served  with  notice  of  attachment 543 

property,  how  attached 542 

See  Attachment. 

• 

GOLD  COIN— 

judgment 667 

GOVERNOR- 

to  appoint  Judge  to  act  for  another 160 

when 161 

ib 162 

GRAND  JURY— 

duty  to  inquire  into  public  offences 85 

to  be  impaneled*. 241 

how  constituted ~  242 

panel,  how  filled.'. ', 242 

proceedings  regulated  by  Penal  Code 243 

GRANTEE— 

of  State,  when  action  cannot  be  brought  by 316 

within  what  time  action  by,  to  be  brought 317 

GROWING  TIMBER— 

action  for  cutting • , 733 

GUARDIAN—  « 

where  power  and  duty  of,  prescribed 304 

general,  to  appear  for  infant 372 

ad  litem  of  infant,  in  actions ' 372 

when  and  by  whom  appointed 373 

appointed  in  Justices'  Courts 843 

power  of  Court  not  affected  by  Probate  Act 1759 


* 
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GUARDIAN  AND  WARD—  Section, 

appointment  of  guardian,  how  provided  for 304 

MiNOKS— 

Probate  Judge  to  appoint  guardian,  when  and  on  what  petition. —  1747 

when,  may  nominate  guardian;  when  not 17# 

when  appointment  may  be  made  by  Judge,  when,  is  over  fourteen  1719 

nomination  by,  after  arriving  at  fourteen 1750 

father  or  mother  entitled  to  guardianship 1751 

having  no  father  or  mother 1752 

powers  and  duties  of  guardian 1753 

bond  of  guardian,  conditions  of. 1754 

Probate  Judge  may  insert  conditions  in  order  appointing  guardian  17K 

letters  of  guardianship  and  bond  of  guardian  to  be  recorded 1756 

maintenance  of,  out  of  income  of  his  own  property 1757 

'  guardian  to  give  bond;  powers  limited 17S8 

power  of  Courts  to  appoint  guardians  and  next  friend  not  impaired  1759 

Insane — 

guardians  of,  and  other  incompetent  persons 1763 

appointment  by  Probate  Judge,  after  hearing 17ftl 

powers  and  duties  of  such  guardians 1765 

PowEBs  OF  Guardian— 

to  pay  debts  of  ward  out  of  ward's  estate 1768 

to  recover  debts  due  his  ward,  and  represent  him 1769 

to  manage  his  estate,  maintain  ward,  and  sell  real  estate 1770 

maintenance,  support,  and  education  of  ward,  how  enforced- 1771 

may  absent  to  a  partition  of  real  estate • 1772 

to  return  inventory  of  estate  of  ward 1773 

appraisers  to  be  appointed 1773 

like  proceedings  when  other  property  acquired 1713 

settlements  of 1774 

allowance  of  accounts  of  joint 1775 

expenses  and  compensation  of.* 1776 

Sales— 

may  sell  property  in  certain  cases 1777 

sale  of  real  estate  to  be  made  upon  order  of  Court 177S 

application  of  proceeds  of  sales 1779 

investment  of  proceeds  of  sales 17?0 

order  for  sale,  how  obtained 1781 

notice  to  next  of  kin,  how  given 1783 

copy  of  order  to  be  served,  published,  or  consent  filed 17S3 

hearing  of  application 17S4 

who  maybe  examined  on  such  hearing 1785 

costs  to  be  awarded,  to  whom 17S6 

*       order  of  sale,  to  specify  what liS7 

bond  before  selling 17SS 

all  proceedings  for  sale  of  property  by  guai-dians  to  conform  to 

Chapter  VII  of  this  Title 1789 

limit  of  order  of  sale 1790 

conditions  of  sales  of  real  estate  of  minor  heirs./. 1791 
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GUARDIAN  AND  WARD  (Sales)—   (Continued,)  Section. 

bond  and  mortgage  to  be  given  for  deferred  payments 1791 

Probate  Court  may  order  the  investment  of  money  of  the  ward >1792 

NON-EESI  DENTS — 

^ardians  of,  persons 1793 

powers  and  duties  of  guardians  appointed  under  preceding  section..  1794 

such  guardians  to  give  bonds 1795 

to  what. guardianship  shall  extend 1796 

removal  of  non-resident  ward's  property 1797 

proceedings  on  such  removal ! 1796 

discharge  of  person  in  possession 1799 

Miscellaneous — 

examination  of  persons  suspected  of  defrauding  wards 1800 

concealing  property 1800 

removal  and  resignation  of  guardian,  and  surrender  of  estate 1801 

guardianship,  how  terminated 1802 

now  bond,  when  required 1803 

guardian's  bond  to  be  filed;  action  on 1804 

limitation  of  actions  on  guardian's  bond 1805 

limitation  of  actions  for  the  recovery  of  property  sold 1806 

more  than  one  guardian  of  a  person  may  be  appointed 1807 

power  of  Probate  Judge  in  chambers 1806 

provisions  of  Sec.  1057  apply  to  guardians 1809 

H 

HABEAS  CORPUS— 

jurisdiction  of  Supreme  Court  to  issue  writ 4S 

District  Coui*t  to  issue 57 

County  Court  to  issue 85 

HANDWRITING— 

evidence  of 1943 

evidence  respecting,  by  comparison 1944 

comparisons  of,  how  made 1945 

entries  of  decedents,  when  evidence 1946 

proof  of,  admitted  in  probate  of  will 1315 

HIGHWAY— 

damages  for  trespass  to 733 

taking  timber  to  repair  damages  for 734 

HOMESTEAD- 

set  apart  to  survivor,  Sec.  1474  to r 1486 

See  Estates  of  Decedents. 

HOUSEHOLD— 

property,  exempt  from  execution 690 

88  *— Co.  Civ.  Pro. 
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HUSBAND—  SertHMi. 

of  Bole  trader IS21 

not  to  be  witness  ntrainst  i^ife 1S81 

vhen  the,  must  testify 18S2 

when  joined  with  wife  as  party ! 370 

I 

IMMATERIAL- 

er^ors  to  be  disregarded 475 

IMPEACHMENT- 

Court  for  trial  of. 35 

when  has  jurisdiction  of S5 

who  are  officers  of  Court  of. 37 

trial,  provided  for,  where. C8 

IMPRISONMENT— 

effect  of,  on  Statute  of  Limitation .'. 352 

of  judgment  debtor,  when 715 

when,  for  contempt  of  Court  1219 

when,  for  disobedience  of  mandate 1097 

See  DiscHARGK. 

IMPROVEMENTS- 

when  allowed  as  8et-off. 741 

value  of,  in  eminent  domain ■...  I24S 

when  not  assessed  in  condemning  land .t. 1249 

INADVERTENCE— 

relieved  by  amendment 473 

INDICTMENTS— 

jurisdiction  of  County  Court  of 85 

to  be  transmitted  to  Municipal  Court ^....  1C< 

INDIRECT  EVIDENCE— 

defined 1S32 

See  Evidence. 

INDISPENSABLE  EVIDENCE— 

defined...: : 1826 

See  EviDKNCK. 

INDORSEMENT— 

of  Clerk  on  complaint 406 

on  bail  bond 4W 

on  affidavit  in  replevin 511 

of  Sheriff's  return  to  writ  of  attachment 599 

INFANT— 

appearance  of,  by  guardian S72 

effect  of  being  an,  on  limitation  of  actions 352 

summons  against,  how  served  on 411 

has  what  time  after  removal  of  disability  to  contest  probate  of  will  13S3 
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INFANT—   (Continued,)  Section. 

letters  of  administration,  if  executor .'. 1354 

share,  when  to  bo  paid  to  pfuardian 793 

_  on  partition,  securities  may  be  given  to  guardian 777 

effect  of  infancy,  in  escheated  ebtates 1272 

who  may  have  guardianship  of. 1751 

INFERENCE— 

defined 1958 

how  founded ;...  1960 

INJUNCTION- 

when  action  stayed  by,  Statute  of  Limitation  not  to  run 350 

what  is  and  who  may  grant 525 

when  may  be  granted 526 

at  what  time,  maybe  granted 527 

what  required  to  obtain 527 

after  ans\^r,  on  notice t 528 

security  upon 529 

order  to  show  cause 530 

to  suspend  business  of  corporation,  how  and  by  whom  granted 531 

motion  to  vacate  or  modify 532 

when  will  be  vacated 533 

during  foreclosure .....^ 745 

after  execution..... ; 745 

during  probate ., 1341 

INJURY— 

action  arisen  from 25 

kinds  of,  enumerated 27 

what  are,  to  property 28 

what  are,  to  person 29 

claims  for,  united 417 

actions  for,  where  tried 395 

to  steamers  and  vessels 813 

on  entry  for  survey  of  land 743 

after  sale  on  execution 746 

to  child,  father  may  sue  for 376 

so  may  guardian  of 376 

to  real  property,  action  for,  where  tried 392 

to  character,  etc.,  united 427 

INQUEST— 

jury  of,  denned IPS 

jurors  of,  how  summoned 235 

impaneling  jury  of ^ 2^ 

INSANE  PERSONS— 

guardian  may  bo  appointed  for 1763 

hearing  for  appointment  of 1764 

powers  and  duties  of  guardians 1765 

guardians  to  recover  what,  in  partition 794 


• 
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INSANE  PERSONS—   {Continued.)  Sectkn. 

may  consent  to  partition  and  release,  how TS5 

Bervicc  of  summons  on 411 

is  not  a  witness 1880 

INSANITY— 

as  a  limitation  of  actions 352 

effect  on  claim  to  escheated  estates T^  1272 

person  laboring  under,  how  summoned 411 

INSOLVENCY— 

proceedings  under  statute  to  continue 1822 

jurisdiction  of  County  Court  in 85 

INSPECTION— 

of  writings,  effect  of  refusal  of. 449 

when  may  be  demanded 1000 

citizens  entitled  to  inspect  and  copy  what  writings 1892 

party  inspecting  not  bound  to  offer  in  evidence .^ 1939 

docket  of  judgment  to  be  always  open  for 673 

by  witness  to  refresh  his  memory 2047 

of  writing  offered  as  evidence  by  adverse  party 2054 

INSTRUCTIONS  TO  JURY— 

what  to  state 1 608 

be  furnished  on  request 608 

on  findings  of  fact 625 

on  their  return  for  fuither 614 

special,  how  given .' 609' 

enumeration  of  subjects  of....'. 2061 

INSTRUMENTS— 

occupation  under,  when  adverse S24 

'what  is  adverse  possession  under 325 

when  genuineness  is  admitted 447 

See  Writikgb. 

INSUFFICIENCY- 

of  pleading  when  ground  for  demurrer 430 

of  evidence  on  motion  for  new  trial 657 

of  the  verdict 648 

INSURRECTION— 

authorizes  change  of  place  of  holding  Court 142 

INTEREST— 

and  costs  as  part  of  judgment 1035 

rebate  of 728 

INTERPLEADER— 

may  be  substituted  for  defendant 384 

proceedings  for  substitution 384 

INTERPRETER— 

when  maybe  sworn 1884 
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INTERROGATOR!  ES—  Section. 

to  be  annexed  to  commission  to  take  testimony 2025 

See  Evidence. 

INTERVENTION— 

takes  placCf  when 387 

by  parties  brought  in , 387 

INVENTORY— 

of  property  attached,  how  made 546 

of  decedcnt*s  estate.    See  Estates  of  Decedekts. 

INVESTMENT— 

of  funds  by  receivers * 569 

IRREGULARITY— 

when  j^round  for  new  trial 657 

effect  of,  in  judicial  8ale 708 

in  attachment,  ground  for  discharge 558 

IRRELEVANT  MATTER— 

to  be  stricken  out 453 

ISSUES- 

special,  how  tried : 309 

judgment  on,  of  law  proceedings 686 

definition,  kinds  of 588 

of  law,  how  rallied 589 

of  fact,  how  raii'cd 590 

of  law,  how  tried 591 

of  fact,  how  tried % 592 

%       what,  to  be  first  disposed  of 592 

how  to  be  placed  on  calendar 593 

who  may  bring,  to  trial $94 

trial  of,  postponed 595 

consent  to  defeat  postponement 596 

in  partition 759 

in  mandate,  how  tried 1090 

after  judgment  against  joint  debtors 994 

in  forcible  entry  and  detainer 1171 

In  Justices'  Courts- 

defined 878 

of  law,  how  raised 879 

of  fact,  how  raided '. 880 

of  law,  how  tried 881 

of  fact,  how  tried '. 882 

trial  of  fact  by  jury,  liow  waived 631 

how  waived  in  Justices'  Courts 883 

trial  of  issues  by  referees ^38 

See  Trial. 

ITEMS  OF  ACCOUNT— 

not  to  be  set  out  in  pleadings,  when 454 


702  INDBX. 

J 

JOINDER—  Section. 

executor  need  not  join  with  cestui  que  tru^t 369 

husband  to  be  joined  with  wife,  when 370 

who  may  be  joined  as  parties  plaintiff. ; 37S 

"who  may  be  joined  as  defendants 379 

all  interested  to  be  joined,  when S80 

persons  claiming  interei^t  unite  in SSI 

those  united  in  interest,  either  plaintiff  or  defendant S83 

of  all  liable  on  same  inf^trument 383 

of  tenants  in  common,  etc S84 

of  causes  of  action  • 127 

See  Pabtiks;  Actionb. 

JOINT  DEBTORS— 

those  not  summoned  in  action,  may  be  after  judgment 9S9 

summons,  what,  and  how  served 990 

aflSdavit  to  go  with  summons 991 

answer  filed,  what  to  contain 902 

pleadings,  what  are  the 993 

i^ues  in  proceedings,  how  tried 991 

character  of  the  verdict 991 

judgment,  where  some  defendants  only  are  served 414 

execution  on  judgment  against 662 

one  party  paying  more  than  his  share  of  judgment 709 

JUDGES- 

of  Supreme  Court,  number  requisite  to  transact 46 

of  Supreme  Court,  number  requisite  to  pronounce  judgment ^  47 

District,  election  and  terms  of .56 

County,  election  and  terms  of. 83 

Probate 95 

Probate,  in  San  Francisco 96 

Municipal  Criminal  Court  in  San  Francisco 106 

when  absent  from  Court,  Sheriff  to  adjourn 139 

may,  in  certain  cases,  change  place  of  holding  Court 142 

may  order  rooms,  etc.,  for  holding  Courts 144 

of  Supreme  Court,  qualification  as  to  residence 156 

of  District  Court,  qualification  as  to  residence 157 

places  of  residence  of 158 

residence  of,  in  San  Francisco...' 189 

District,  may  hold  Court  in  other  district 160 

County  and  Probate,  may  hold  Court  in  other  county 161 

County  and  Probate,  who  may  hold  Court  elsewhere,  how  desig- 
nated   162 

power  of,  at  chambers 165 

ib 166 

ib 167 

when  disqualified 170 
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JUDGES—   (Contirmed.)  Section. 

not  to  act  as  attorney  in  his  own  Court 171 

certain,  not  to  act  as  attorneys 172 

not  to  have  a  partner 172 

general  power  of,  o»t  of  Court 176 

power  a^to  conduct  of  proceedings  before  them 177 

ib 178 

ib 179 

proceedings  not  to  be  effected  by  vacancy  in  office  of. 184 

jury. to  be  drawn  on  order  of. 214 

of  County,  to  be  present  at  drawing  of  jury 216 

may  change  place  of  trial  when  disqualified 897 

may  order  further  items  of  account 464 

may  is^ue  order  of  arrest.... 480 

may  appoint  receivers 664 

may  direct  parties  to  prepare  findings,  when 634 

exceptions  may  be  taken  to  rulings  of 646 

exceptions  to  be  signed  by 647 

exceptions  not  presented  at  time  pf  ruling,  how  settled  by 660 

exceptions  after  judgment,  how  settled  by 661 

proceeding  if  he  refuses  exceptions,  or  term  expires  before  settle- 
ment   662 

to  make  statement  on  decision  of  motion  for  new  trial 661 

such  statement  of,  has  what  effect 661 

may  require  judgment  debtor  to  appear  and  answer 714 

may  order  arrest  of  jud<?ment  debtor 716 

may  order  property  of  j  udgraent  debtor  in  other  hands  to  be  applied  719 

may  grant  order  to  survey  land  in  litigation 742 

not  to  have  partner,  lawyer 178 

to  settle  receptions,  though  ceased  to  be 668 

may  be  a  witness  in  his  own  Court. 1888 

See  Courts;  Term  ot  Office. 

JUDGMENT— 

against  whdta,  may  be  given 578 

against  one  of  several  debtors,  costs  may  be  severed 1026 

against  one,  action  as  to  other? 579 

against  married  woman  in  forcible  entry 1164 

against  Sheriff,  conclusive  on  sureties 1056 

against  decedent 1506 

on  award,  effect  of. 1286 

for  costs  allowed  to  plaintiff 1022 

for  costs  allowed  to  defendant 1024 

for  costs  allowed  to  one  of  several  defendanli; 1026 

costs  included  in 1085 

for  costs  on  appeal,  in  discretion 1027 

County  Courts  always  open  for 89 

District  Courts  may  enter 78 

effect  of,  upon  parties 1908 
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JUDGMENT—   (CoriWnwed.)  Sectkm.. 

effect  of,  on  discharged'prisoner 11S2 

for  contempt 1^22 

may  be  appealed  from ^ 

in  District  Court,  appeal  from .T. S65 

how,  to  be  enforced  after  five  years * (^ 

hoW|  to  be  pleaded 456 

how,  to  be  reviewed 93S 

ib ^ ; 957 

interest  and  costs  included  in i 10S5 

memorandum  of  costs  for 1<^ 

for  costs,  when  modified  on  appeal 1027 

directing  dismissal  and  nonsuit 581 

directing  dismissal  against  non-resident 1037 

in  Justices'  and  Police  Courts,  how  appealed  from 8'74 

on  appeal  from  inferior  Court,  appealed  from. ^SS 

on  failure  to  answer 580 

by  confession,  how  entered 1134 

by  submission  of  controversy 11S9 

on  merits r> •"     ^^ 

referee's  report  in  partition m..     70S 

on  review 10^ 

on  review,  what  is lO'Ti 

on  appeal  is  part  of  judgment  roll 958 

remittitur  to  be  certified  by  Clerk ; K8 

in  foreclosure,  on  eviction  of  purchaser 706 

satisfaction  of,  attachment 550 

Supreme  Court  open  to  render .*. iS 

Supreme  Court  to  render  within  six  months.    Kote  under..... £d 

what  adjudged  on  former  judgment 1911 

in  actions  for  usurpation SOS 

when  restitution  to  be  made 9^7 

when  plaintiff's  right  terminates  during  action 740 

Clerk  to  enter  in  docket 671 

docket  of,  to  contain  what (Btit 

to  be  open  for  inspection 6TS 

transcript  filed  in  another  county , 674 

how  satisfied,  ento'  of. 675 

property  applied  on,  by  order 719 

execution  on,  when  to  issue 6S0 

to  be  enforced  by  execution 684 

to  be  served  by  certified  copy,  when 664 

execution  on,  after  death  of  party 686 

summary  against  delinquent  bidder 696 

may  be  revived 706 

of  foreclosure  of  mortgage ^ 736 

in  actions  for  nuisance 7^ 

in  actions  for  waste 752 

of  Supreme  Court  to  be  remitted  to  Court  below 43 
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JUDG3tfENT—   (Continued.)  Section. 

of  Supremo  Court,  number  of  Judges  to  pronounce 47 

of  Supreme  Court  rany  be  entered  in  vacation 48 

of  District  Court  may  be  entered  in  vacation 78 

of  County  Court,  presumptions,  etc.,  in  favor  of 87 

of  Probate  Court,  presumptions,  etc.,  in  favor  of. 98 

of  Municipal  Criminal  Court,  presumptions,  etc.,  in  favor  of 107 

on  conviction  of  attorney  of  accusation ^ 299 

possession  by  virtue  of,  when  deemed  adverse 324 

what  constitutes  adverse  possession  under 325 

proceedings  after,  on  cases  transmitted  from  Probate  Court 400 

on  transferred  case,  to  be  recorded  in  Court  where  action  first  com- 
menced   400 

how  pleaded .*. 456 

parties  may  be  relieved  from,  in  certain  cases 473 

not  to  be  reversed  for  immaterial  error  in  pleading 475 

defendant  may  bo  arrested  at  any  time  before 483 

deposit,  how  disposed  of  after 500 

against  Sheriff,  proceedings  on 502 

how  satisfied  in  attachment  suit 550 

what  is 577 

how  to  be  entered  where  there  are  several  parties 678 

ib ". 579 

what  relief  to  grant 580 

of  nonsuit,  when  to  bo  entered *     581 

when  to  bo  on  merits 582 

may  be  given  by  default,  when 585 

to  be  entered  on  decision  of  Court 633 

on  issue  of  law,  proceedings  on 635 

exceptions  may  be  taken  before  or  after 646 

exceptions  after  judgment 651 

when  to  be  entered ^ 664 

may  be  for  defendant  for  excess  of  set-off. 666 

in  replevin,  in  gold  coin,  etc 667 

book  to  be  kept  by  Clerk 668 

not  to  be  a  lien  in  case  of  death 669 

roll,  what  to  constitute .• .    670 

lien,  when  begins  and  expires 671 

when  conclusive 1908 

conclusive  in  foreclosure 726 

disregard  of,  constitutes  contempt .' 1209 

no  lien  on  estate  where  death  occurred  after  verdict 1506 

In  certain  cases— 

replevin,  an  alternative 667 

general,  what  is •. 577  ' 

special  proceedings 1064 

actions  to  quiet  title 740 

89  ♦—Co.  Civ.  Peo. 
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JUDGMENT  (In  Certain  Casks)—   (Continued.)  SedioL 

forcible  entn'  and  detainer,  by  default - 11® 

forcible  entry,  on  verdict 1174 

Ibreclosure 73 

actions  for  usurpation  of  office -  8(ft 

usurpation,  fine  may  be  imposed ^^ 

partition  suits '. 759 

partition,  effect  of „ 1^ 

partition,  how  enforced B84 

election  contests 1122 

mandate,  to  be  granted 1088 

actions  for  enforcement  of  liens 1I£ 

liens,  what  to  include 119S 

liens,  ranK  of  liens IIM 

lien?,  docketed  for  deficiency 1196 

proceedings  relative  to  escheated  estates I2n 

proceedings  to  contest  probate - ^-  ISM 

proceedings  to  declare  wife  solo  trader ISI7 

contempts,  fine  imposed I2I§ 

JUSTICES'  JUDGMENTS— 

on  confession ^ 

of  dismi>.-al 890 

on  verdict .• 891 

*   ,          on  demurrer S93 

abstract  of 891 

abstract  filed  and  docketed 888 

costs,  allowed *. 896 

docket  of,  etfoct K« 

docket  not  a  lien  unless,  what ; ^ 

excess  of,  remitted  to  save  jurisdiction -..  ^ 

after  a  trial ^ 

on  offer  to  compromise 8£ 

defendant  subject  to  arrest 885 

JUDGMENT  BOOK— 

to  be  kept  by  Clerk .*. ««  6^^ 

confession  of  judgment  entered  in „ U^ 

JUDGMENT  CREDITOR— 

if  purchaser  is  evicted,  liable "i^ 

may  have  older  to  examine  his  debtor 714 

may  have  order  to  arrest  his  debtor '. 715 

judgment  may  be  paid  by  debtor  of  debtor 716 

may  sue  corporation,  when  721 

JUDGMENT  DEBTOR— 

execution  to  issue  against .*. ^ 

execution  after  death ^ 

what  propi.'ity  exempt  from  execution ^ 

to  indicate  property  to  levy  on ....-  ®^ 
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JUDGMENT  DEBTOR—   (Continued,)  Section. 

to  direct  order  of  sale 694 

to  redeom  property  sold,  when 702 

to  whom  payments  made 704 

supplementary  proceedings 714 

to  bit  imprisoned,  when 715 

debtor  of,  to  pay  creditor*8  claim 716 

to  bo  puni.shed  for  contempt 721 

earnings  of,  exempt  from  execution »• 690 

JUDGMENT  ROLL— 

what  constitutes ^ 670 

to  contain  what 958 

what  constitutes,  for  dissolution  of  corporation 1233 

JUDICIAL  DAYS— 

enumerated 133 

what  are  non-judicial  days 134 

See  Adjournment. 

JUDICIAL  DISTRICTS— 

number  of. «^ 

Court  in  each .' 55 

JUDICIAL  EVIDENCE— 

defined 1823 

JUDICIAL  NOTICE- 

knowlodgoof  the  Court 1827 

of  what  facts  Court  will  take 1875 

JUDICIAL  OFFICERS— 

generally 150 

to  take  acknowledgments  and  affidavits. ...» 179 

to  take  depositions  in  this  State 2021 

are  exempt  from  jury  duty 200 

the  incidi^ntal  powers  and  duties  of. 176 

the  powers  of,  out  of  Court 176 

^  powersof,  enumerated 177 

to  punish  for  contempt 178 

wliat  acts  are  contempts 1209 

may  enforce  exercise  of  jurii^diction 187 

JUDICIAL  POWERS— 

special  investment  of. •  190 

JUDICIAL  RECORD— 

defined 1904 

authenticated,  as  evidence 1905 

foreign,  how  authenticated 1906 

oral  evidence  of  foreign 1907 

eflfect  of  other  judgment"* 1908 

effect  of  judicial  orders , 1909 
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JUDICIAL  RECORD—   (ConHnued.)  Secti®. 

when  parties  to  be  deemed  the  same 1^9 

what  deemed  adjudged  in l&U 

where  sureties  bound  principal  is  also 1S23 

of  another  State,  its  effect 1813 

of  a  Court  of  admiralty m4 

of  a  foreifi^  judgment,  its  effect »....  1915 

manner  of  impeaching 1§K 

jurisdiction  necessary  to  sustain 1917 

Justice*s  judgment  of  sister  State,  how  proved Id 

Se^  Etidsnck. 

JUDICIAL  REMEDIES— 

de(in(>d ^..-.  3B 

how  divided * »•  21 

JURISDICTION— 

of  Court  of  impeachment 35 

of  Supremo  Court 42 

original,  of  Supreme  Court — .  43 

appellate,  of  Supreme  Court 44 

of  District  Courts 57 

of  County  Courts,  Sec.  84  to ^ 

of  Probate  Courts S7 

of  Municipal  Criminal  Court  of  San  Francisco 1^ 

civil,  of  Justices'  Courts 114 

civil,  of  Justices*  Courts,  restricted , 115 

civil,  of  Justices'  Courts,  territorial  extent  of. ~ H^ 

criminal,  of  Justices'  Courts -'.".  117 

of  Court  to  which  cause  is  transferred —  598 

of  Court,  acquired  by  service  of  summons,  etc 415 

want  of,  in  Court,  ground  for  demurrer 430 

objections  to,  never  deemed  waived 434 

in  pleading  judgment,  not  necessary  to  state  facts  constituting 4-5^ 

by  voluntary  appearance 416 

of  judicial  officers .' 175 

territorial,  of  Justices  of  Peace I.....  U^ 

in  taking  acknowledgments  and  affidavits ~ 179 

of  Justices  in  petty  larceny  and  assault  and  battery H' 

of  confession  of  judgment ^  1132 

of  insolvency  cases 85 

of  breaches  of  the  peace 117 

of  change  of  names 1275 

of  condemnation  of  land 1243 

relative  to  escheated  estates 1369 

all  means  to  carry  into  effect 187 

of  Supreme  Court ^ 

of  District  Court 57 

of  County  Court,  Sec.  85  to 86 
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URISDICTION—   {Ckmtinued,)  Section. 

of  Probate  Court 97 

ib 1294 

of  Probate  Court,  over  estate  in  several  counties 1295 

of  Municipal  Criminal  Court 106 

of  Justices*  Courts,  Sec.  114  to * 117 

of  Justices'  Courts,  limited 925 

of  Probate  Court,  limited 1294 

want  of,  ground  for  demurrer 430 

want  of,  ground  for  impeaching  record 1916 

when  acquired 416 

what  necessary  to  sustain  record 1917 

JURORS— 

qualifications  or 198 

disqualification  of 199 

may  be  witnesFos 1883 

persons  exempt  from  service 200 

discharge  for  sickness 615 

afiSdavit  to  impeach  verdict 657 

persons  may  be  excused 201 

list  of  persons  to  serve  as 20« 

selection  of. 205 

lists  of,  what  to  contain 206 

previous  service  excludes  from  list 207 

list  to  bo  placed  with  Clerk 208 

duty  of  Clerk  receiving  list 209 

how  long  regular  jurors  to  serve 210 

to  be  drawn  by  order  of  Judge 214 

what  number  to  be  drawn 214 

Judge  and  SheriflT  to  be  notified  of  drawing 215 

.  who  to  witness  drawing 216 

drawing  to  be  adjourned 217 

drawing,  when  to  be  had 218 

how  the  drawings  conducted 219 

di-iposition  to  be  made  of  ballots .' 220 

copy  of  list  furnished  to  any  one 221 

Shcrifif  summons 225 

Court  may  order  drawing 226 

when  complete  from  bystanders 227 

jurors  for  Justices'  and  Police  Courts 1 230 

how  summoned ; 231 

return  of  ofilcer »  232 

for  inquest,  how  sumqnoncd 235 

obedience  of,  how  enforced • 238 

JURIES— 

defined ! 190 

various  kinds  of. 191 

for  trials 192 


710  INDEX. 

JURIES—    {Conthiued.)  Section. 

to  consist  of  what  number ^  \H 

of  inquest,  how  summoned 1^ 

when  Grand,  to  he  impaneled -  S41 

Grand,  how  constituted ^  242 

how  to  be  impaneled 243 

impaneling  trial,  Clerk  to  call  list -  24^ 

manner  of  impaneling  trial -  S4T 

how  drawn ftiO 

four  peremptory  challenge"?  allowed ftl 

grounds  of  chalh^ngo W2 

challenge  for  cause,  how  tried -  60S 

to  be  sworn,  form  of  oath ~  CM 

for  the  trial  of  right  of  property,  how  Rummoned -  ffll 

in  contest  of  probate  of  will -  1313 

how  and  Avhen  waived 651 

when  waived  in  Justices'  Courts -  ^ 

to  try  facts  not  in  issue,  when ?W 

to  be  conducted  to  view  propoity 610 

to  take  certain  papers  on  withdrawing 61- 

the  verdict  of 6'-4 

may  correct  informal  verdict 619 

to  be  drawn  on  order  of  Judge 214 

Sheriff  and  Judge  to  be  notilied 21-^ 

who  to  witne.-s  drawing 216 

in  the  exercise  of  eminent  domain 124S 

must  ascertain  a. id  assess  what 131* 

JUSTICE'S  COURT— 

Justice  of  the  Peace  must  hold 112 

Justice's  election  and  terms  of -  IW 

civil  jurisdiction  of IH 

civil  jurisdiction  ot',  ii.'.-ttictid -  Jli 

territorial  jurisdiction  of ~  116 

criminal  jurisdittion  of. -.  H*" 

where  held  and  when  open l^^ 

Jurors  for,  by  whom  summoned 230 

manner  of  summoning  jurors  for 2S1 

pi"oceediiig<  on  forminsr  jury  in -^' 

jury  for,  how  impanelc!! -1 

transt'or  of  cuuse  from  one,  to  another,  when -  ■^ 

Actions— 

how  commenced  in ^. ^* 

civil,  to  be  brought  in  defendant's  township ^- 

when  to  be  broii^^ht  elsewhere ^ 

Adjournment- 

when  necessary' 1)3'  amendment  of  pleadings ^'^ 

when  jury  is  demanded ^** 

for  want  of  mat<jr:al  te.-ticiony «  ^^ 
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JUSTICE'S  COURTS  (Adjournment)—   {Cmitinued.)  Section. 

may  have,  by  consent 875 

undertaking  on 876 

on  motion  of  defendant,  when  granted 876 

Affidavits— 

for  postponement  after  amendment  allowrd 859 

of  defendant  under  arrest,  for  change  of  Justices 863 

for  postponement  of  trial,  absence  of  witness 876 

denying  execution  of  writing,  in  answer 887 

in  justification  by  sureties  on  appeal  bond 978 

for  writ  of  attachment  to  contain  what 538 

for  arrest  of  defendant 862 

for  writ  of  attachment 866 

for  recovery  of  personal  property,  Sec.  510  to 521 

ib 870 

for  change  of  venue 833 

to  answer  raidng  question  of  title  to  realty 838 

to  service  of  summons 849 

Allegations— 

statement  of,  in  summons 844 

no  particular  form  of,  required 851 

what  are  required '. 853 

of  answer,  what  required 855 

of  counterclaim,  mujjt  be  stated 856 

of  new  matter  in  answer,  demurred  to "..  857 

may  be  amended 859 

what  necessary  for  arrest  of  defendant 861 

for  attachment,  what  necGSJ-ary 866 

for  claim  and  delivery  of  personal  property,  what  necessary 870 

in  motion  for  postponement,  what  necessary 876 

material,  controverted,  raises  issue  of  fact 880 

against  debtor  et  al.,  after  execution 906 

Amendments— 

of  defective  pleadings 874 

of  pleadings,  when  party  entitled  to  costs  on •. 859 

Answer— 

may  contain  what « 855 

may,  or  demur  to  amended  pleadings 860 

without  summons  being  served 841 

if,  contains  new  matter  may  be  demurred  to,  when  and  how 857 

no  particular  form  required 851 

may  be  oral  or  in  writing 851 

if,  oral  proceedings  thereon 851 

Appearance — 

voluntary,  waives  objoction  to  jurisdiction 832 

of  defendant,  waive."*  summons 841 

by  attorney  or  in  person 842 

time  for,  of  defendant 845 

hour  for  , 850 
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JUSTICE'S  COURTS  (Appe\ra>-ce)—   {Coniinued.) 

judffment  against  defendant  for  non STl 

lion,  of  cither,  trial  may  proceed,  how » 864 

Appeals— 

stay  of  proceedings  on S«9 

proceedings  on  trial  of,  in  County  Court 960 

from  judgment  of. '. 874 

on  questions  of  law  alone  statement  to  be  filed — .  SfTi 

settlement  of  statement,  etc - 975 

on  questions  of  fact,  or  law  and  fact,  no  statement  necessaiy STS 

upon.  Justice  must  transmit  the  case  to  County  Court S77 

undertaking  on ^  justification  of  sureties - 9^ 

Arrest — 

of  defendant,  when  and  in  what  cases 861 

undertiiking  on 8flS 

after,  must  be  taken  immediately  before  Justice 861 

plaintiff  must  be  notified  of. 864 

how  discharged , ^» 

defendant  may  give  bail,  when  and  how S7S 

judgment,  when  defendant  subject  to,  must  so  state 898 

for  contempt,  when 9® 

Attorney — 

who  may  act  as 842 

who  may  not  act  as 

Attachment — 

writ  of,  when  to  issue 

undertaking  on,  required 867 

writ  of,  to  contain  what 868 

officer  may  take  security,  instead  of  serving 868 

Sees.  541  to  559  are  applicable  to  all,  in  Justices'  Courts 869 

affidavit  for  writ  of,  to  contain  what 538 

Blank— 

not  to  be  left  in  any  paper  except  subpoenas 900 

Challenge— 

to  jurors 885 

for  cause,  to  be  tried  by  Justice 885 

cause  of. 602 

Claims— 

for  delivery  of  personal  property 870 

Sees.  510  to  521  apply  to  Justice's  Court 870 

Commission— See  Commission. 

Complaint — 

defined -  855 

not  required  to  be  in  any  particular  form 851 

(  must  be  in  writing 851 

to  contain  what 853 

when  allegations  of,  denied,  issues  arise 880 

on  note  or  written  obligation 887 
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JUSTICE'S  COURT—  {Continued.)  Section. 

Compromise — 

offer  and  acceptance  of 896 

C0NFK8S10N  OF  Judgment — 

maybe  entered 889 

Constable — 

cannot  act  as  attorney,  wnen 842 

may  arrest  defendant,  when 861 

may  serve  summons 849 

may  summons  jury 842 

See  Sheriff. 

Contempt— 

punishment  for,  by  Justice.. 906 

proceedings  for 907 

ib... 908 

conviction  of,  must  be  entered  in  docket 61O 

may  be*punished  by  fine  or  imprisonment , 909 

Costs— 

must  be  included  in  judgment ; : 896 

when  not  to  be  included  in  judgment :.  895 

prevailing  party  entitled  to 924 

Justice  may  demand  security  for 923 

Counter  Claim— 

may  be  set  up  in  answer. 855 

effect  of  omission  to  set  up 856 

Debtors— 

examination  of  judgment. 904 

Default— 

judgment  by 871 

ib : 872 

Defendant— 

summons  to  be  directed  to,  to  contain  what 844 

time  for  appearance  of. 845 

if,  omits  to  set  up  counterclaim 856 

may  demur  to  complaint 854 

order  of,  and  arrest  of,  when  and  how  made 861 

affidavit  and  undertaking  for  order  of  arrest  of. „.  862 

must  have  immediate  trial 86.3 

p1aint\^  must  be  notified  of  arrest  of. 864 

officer  must  detain  the,  under  arrest,  when !...! 865 

failure  of,  to  appear  at  trial,  proceedings  thereon 871 

judgment  against,' on  demurrer 872 

may  give  bail,  when  and  how 876 

when,  under  arrest,' .when  and  how  discharged 865 

offer  of,  to  compromise,  effect  of. 895 

Demurrer —  • 

when,  to  complaint  may  be  put  in 854 

90  *— Co.  Civ.  Pro. 
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JUSTICE'S  COURT  (Demukrkr)—  iC<mtinued,)  Sedkn. 

wjicn  plaintiff  may  file,  to  answer 857 

proceedings  on ....i 8SS 

,    Disobedience— 

to  lawful  writ  or  order  of  procees,  contempt 906 

Dismissal— 

of  action  without  prejudice &^ 

Docket— 

to  be  kept  by  Justice ~ —  9U 

to  contain  what .....^».  911 

entries  in,  primary  evidence  of  facts 91i 

index  to,  must  be  kept 913 

must  be  delivered  to  successor  or  County  Clerk  at  end  of  term. —  914 

when  office  of  Justice  becomes  vacant,  disposal  of.. 915 

execution  or  other  process  may  be  issued  upon,  of  predecessor 918 

Bxcsss— 

of  jurisdiction,  found  due  may  be  remitted a 8M 

Execution— 

within  what  time  may  issue >...........«...  901 

to  whom  directed  and  contents  of. 9QS 

renewal  of 9<3 

officer's  duty  on  receipt  of 901 

proceedings  supplemental  to ^Oo 

GaBKISHM  ENl^— 

sections  applicable  thereto 879 

GUABDIAM — 

*                Justice,  when  shall  appoint 843 

consent  of,  in  writing,  when  necessary 843 

how  served  with  process 843 

JUDOMEKl^— 

by  confession ~......  SS9 

of  dismissal  entered  without  preijudice,  when .* 890 

upon  verdict 891 

must  be  entered  at  close  of  trial,  when 89S 

when  defendant  liable  to  arrest...^ 893 

abstract  of. 897 

effect  of  docketing 899 

not  a  lien  unless  abstract  is  recorded  in  Recorder's  office...... 900 

when* defendant  fails  to  appear .:......»  671 

against  defendant  on  demurrer ^ ^  872 

JxmiSDICTION— 

civil ;. lU 

civil,  restricted • >  115 

territorial  extent  of  civil 116 

criminal a 117 

in  case  of  joint  liability  of  parties 83S 

in  case  of  injuiy  to  person  or  property »  8S2 

in  case  of  detention  or  izgury  of  personal  property 833 


IKDBX.  715 

JUSTICE'S  COURT—     (Continued.)     .  Section. 

for,  by  whom  summoned 280 

manner  of  summoning  for... 231 

challenges  to 885 

JUBY— 

how  waived 883 

issue  of  fact  tried  by 882 

for,  how  impaneled 251 

proceedings  on  forming,  for a 250 

may  be  waived,  how i » 883 

adjournment  on  demand  for 874 

Justification— 

of  sureties.    (Provisions  same.) 

LiEK — 

judgment,  how  created 900 

Minor— See  Infant. 

Non-resident — 

action  may  be  commenced  where 832 

service  of  summons  on,  how 412 

appointment  of  attorney  to  represent 413 

Offer— 

to  compromise  before  trial 895 

Party— 

voluntary  appearance  of,  waives  jurisdiction 832 

may  appear  in  person  or  by  attorney .' 842 

failure  of  either,  trial  may  proceed  on  request  of  other 894 

may  challenge  jurors 885 

each,  entitled  to  how  many  challenges 885 

PleadingSt— 

form  of. 851 

what  are  the,  in f. 852 

what  may  be  ora] 851 

what  may  not  be  oral 851 

Property— 

same  provisions  apply  for  delivery  of  personal,  as  in  other  Courts...  870 

title  to  real,-cannot  be  question  before  Justice 838 

Publication— 

^  of  summons 412 

manner  of 413 

Return— 

of  summons,  when  to  bo  made 845 

Set-Off— See  Counter  Claim. 

Sheriff — 

may  serve  process,  from 861 

Stay  of  Proceedings— 

when  shall  be  granted 979 
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JUSTICE^S  COURT—   (OcrnHnued.)  Sectko. 

SUBPCENA— 

Justice  mny  iesue,  in  any  action  or  proceeding -  919 

Justice  may  issue  blank '. ~  93D 

Summons— 

jurisdiction  on  appearance  without 83S 

actions  commenced  by  issuing,  etc 839 

how  issued,  and  what  to  contain &44 

when  returnable S4o 

alias,  may  be  issued,  when SI6 

to  be  £]led  ouf,  void  unless 920 

by  whom  and  how  served  and  returned 849 

date  of  issuing,  to  be  recorded  in  docket........ .' 911 

SURKTIKS — 

on  order  of  arrest 66S 

^on  writ  of  attachment 8fi7 

same  provisions  apply  in  replevin 869 

Title— 

to  real  property  not  to  be  questioned  in 838 

Third  Person — 

same  provisions  apply 809 

Transfer— 

when  Justice  is  a  witness 833 

when  Justice  is  biased ~  832 

in  other  cases -  633 

to  District  OourCwhen ~.  BSi 

g  when  defendant  is  undorarrest 88S 

Undertaking — 

on  order  of  arrest 882 

on  release  from  arre.st..... „  878 

on  attachment  must  be  required,  when ~  867 

to  release  attaclynent 868 

on  appeal 978 

in  replevin,  same  provisions  apply..... ~  889 

on  obtaining  adjournment  of  cause 877 

Venxje— 

of  actions. ~  8S3 

ib .' 635 

change  of,  in  certain  cases ~  883 

Witness—  ' 

proceedings  on  arrest  of  defendant,  where  Justice  is 838 

JUSTICE  OF  THE  PEACE— 

to  transmit  papers  on  transfer  of  action 399 

limitation  of  jurisdiction  of. US 

jurisdiction  of,  in  city 116 

jurisdiction  of,  what.... ^  117 

complaint  in  action  for  libel  and  slander.. 480 

election  and  term  of. 113 
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JUSTICE  OF  THE  PEACE—   (Continued,)  Section. 

civil  jurisdiction  of. .'. 114 

to  take  acknowledgments 179 

to  take  affidavits 179 

not  to  issue  writ  of  review ■ 1068 

not  to  issue  mandate '  1085 

not  to  issue  prohibition 1103 

JUSTIFICATION— 

of  sureties  in  all  cases 1057 

of  sureties  in  claim  and  delivery \ 513 

of  sureties  in  arrest  and  bail t : ; 493 

in  defense  of  action  for  libel  and  slander 461 

on  attachment  bond 555 

when  found  sufficient : 496 

qualidcations  of  bail 494 

how  to  justify.... 496 

XABOREKS— 

liens 1183 

See  Liens. 

LAND— 

defined •  17 

LANDLORD  AND  TENANT—  ^ 

relation  of,  affecting  adverse  possession 825 

may  be  joined  as  defendants  in  action  of  ejectment,  etc 379 

LAW  OF  EVIDENCE— 

defined 1825 

See  EviDBNCB. 

LAW- 

written  or  unwritten ^ 1895 

what  is  written 1896 

Constitution  and  statutes  as 1897 

public  and  private  statutes 1898 

^     what  is  unwritten 1899 

book»  presumed  correct 1900 

how  authenticated .- 1901 

evidence  to  prove 1902 

recitals  in,  how  far  evidence 1903 

See  EviDENCK. 

LEASEHOLD— 

subject  to  redemption,  when 700 

of  less  than  two  years,  sale  absolute 70O 

LEGAL  CAPACITY— 

not  having',  ground  for  demurrer 480 


& 
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LETTERS  OP  ADMINISTKATION—  Sectkm. 

what  must  be,  substantially 136Q 

.  with  will  annexed I06I 

how  eifi^ncd,  and  form  of. ISfiS 

authority  of  administrator  with  will  annexed I3a6 

the  order  in  which  to  j^rant 1365 

males  preferred ^  1^6 

granted  in  discretion  of  CJourt 1SS7 

minor,  when  entitled  to 136S 

who  are  not  qualified/. 1369 

married  woman  not  to  have 1370 

partner  not  to  have ^ 1365 

must  be  recorded 1387 

to  issue  on  foreign  will ^ 132» 

issued  on  lost  will  established 13ID 

issued  after  final  settlement , ](5S6 

special  letters,  how  and  when  issued »i....  1412 

application,  how  made ^  1371 

granted  at  regular  or  special  term 1S7S 

notice  of  application .' , 1373 

contest  over  application 1374 

proceedings  on  hearing  application 1375 

conclusive  evidence  of  notice 1376 

to  be  granted,  though  others  better  entitled 1377 

jurisdictional  p^ofs  before  grant  of 1378 

may  be  granted  to  competent  persons 1379 

when  to  be  revoked 1^3 

petition  apd  citation 13S4 

hearing  the  petition 1885 

rights  of  relatives 13S6 

revocation  on  probate  of  will « 1423 

See  Estates  of  Decedents;  Wills, 

LETTERS  TESTAMENTARY— 

form  of. 1360 

to  issue  after  final  settlement 16S8 

jurisdiction  of  Probate  Court  to  issue 97 

See  Estates  of  Decedents. 

LETTERS  WITH  WILL  ANNEXED— 

form  of. « 1361 

when  may  issue..: 1350 

petition  for,  to  be  filed 1351 

disability  of  executor 1354 

authority  of  administrator  under 1356 

how  signed 1856 

See  Estates  of  Decedents. 

LEVY— See  Attachment;  Execution. 
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LIABILITY-  SecUbn. 

contingent  judgment,  by  confession 1183 

of  officer  for  arresting  witness  ~ 2068 

when  there  is  no 2069 

of  Sheriff  on  resale  under  execution 697 

See  Shkriff. 

X.IBEL  AND  SLANDER— 

complaint  for •. 460 

answer,  what  to  contain 461 

evidence  in 461 

lilBRABIES— 

exempt  fix>m  execution • 690 

lilCBNSE- 

of  attorney  to  practice  law 277 

.   .  penalty  for  practicing  without 281 

granted  by  Supreme  Court,  see  Rule *. 1 

MEN— 

definition  of. 1180 

of  judgment,  duration 669 

from  time  of  docketing  judgment 671 

by  transcript  of  judgment  being  filed 674 

in  another  county 674 

holder  of,  as  purchaser  in  partition 786 

on  foreclosure  of  mortgage 726 

when  debt  not  all  due 728 

See  FORECLOSUBE. 

Mechanics— 

property  subject  to,  for 1183 

for  grading  and  filling  lots  and  streets 1184 

what  interest  in  land  subject  to 1185 

effect  of. 1186 

claim  of,  to  be  filed  in  Recorder's  office 1187 

upon  separate  parcels 1188 

claim  to  be  recorded,  fees  of  Recorder 1189 

time  of  continuance  of. 1190 

service  of' summons  by  publication 1191 

sub-contractors,  who  are 1192 

sub-contractors,  when  paid  out  of  proceeds 1192 

costs  allowed 1193 

Court  to  declare  rank  of. 1194 

execution  for  deficit 1195 

actions  for,  may  be  united 1196 

not  to  impair  right  ^A  recovery  of  debt 1197 

rules  of  practice 1198 

new  trials  and  appeals 1199 

for  salaries  and  wages 1204 

of  creditors,  when  assignment  of  property • 1204 


720  INBBX. 

LIEN  (Mechanics) —   {Continued,)  Sectica. 

of  creditors  against  estates 1205 

of  claims  on  attachment  and  execution .'. ^  1206 

upon  vessels,  steamers,  and  boats,  Sec.  813  to 827 

LIFE  INSURANCE— 

policy  of,  exempt  from  execution 690 

LIMITATION— 

of  time  for  issuing  of  execution 681 

of  time  of  redemption.^. 70S 

statute  of,  to  continue  under  the  Code 9 

to  civil  actions SIS 

how  set  up 456 

Fob  rsal  property— 

when  the  people  will  not  sue 315 

when  action  cannot  be  brought  by  grantee  of  State — ....  316 

when  actions  by  people  or  grantee  of  State,  to  be  brought  .within 

five  years 317 

seizin  within  five  years,  when  necessary  in 318 

seizin  necessaiy  in  actions,  or  defense  arising  out  of  (itle  to,  or  rents  319 

entry  on  real  estate 330 

possession,  when  presumed 321 

occupation  deemed  under  legal  title,  unless  adverse...... 321 

occupation,  when  deemed  adverse 322 

adverse  possession  under  instrument  on  judgment,  what  deemed...  323 

actual  occupation  under  claim  of  title,  deemed  adverse ~ 321 

adverse  possession  under  claim  of  title  not  written^  what  constitutes  S2S 

adverse  possession,  how  afifected  by  relation  of  tenancy 33S 

right  of  possession  not  afifected  by  descent  cast 327 

disabilities  excluded  from  time  to  commence  actions 32S 

Ik  other  actions— 

within  what  periods  prescribed 335 

within  five  years 336 

within  four  years 337 

within  three  years 33S 

within  two  years 339 

within  one  year 340 

within  six  moi^ths 341 

none  on  certain  deposits  in  banks,  Note  to 341 

of  claim  against  county 343 

for  relief  not  hereinbefore  provided 343 

where  cause  of  action  accrues  on  mutual  account. 314 

of  actions  by  the  people 345 

actions  to  redeem 346 

to  redeem  part  of  mortgaged  premises 347 

Generally— 

when  an  action  is  commenced 350 

exception,  where  defendant  is  out  of  State 351 

exception,  as  to  persons  under  disability 352 
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LIMITATION  (Gexkrallt)—   (Continued.)  Section. 

in  suits  by  aliens,  time  of  war  to  be  deducted 854 

provisions,  wliere  judgment  has  been  reversed S55 

provision,  where  action  is  stayed  by  injunction 356 

provision,  where  person  entitled  dies  before  limitation  expires 353 

disability  must  exist  when  right  of  action  accrued 857 

when  two  or  more  disabilities  exist,  etc 358 

applicable  to  actions  against  directors 859 

acknowledgment  or  new  promise  must  be  in  writing 860 

of  time  to  set  aside  judgment  and  to  answer  to  the  merits 473 

limitation  laws  of  other  States,  effect  of 861 

existing  causes  of  action  not  affected 862 

existing  statutes  not  affected  by  Code 9 

the  word  "action  "  construed ;..  863 

claim  of  escheated  estates 1272 

how  pleaded 458 

disability,  available  on  contest  of  will 1388 

to  action  on  guardian's  bond 1805 

for  recovery  of  property  sold  by  guardian 1806 

for  contest  of  will  after  probate 1327 

infants,  etc.,  after  removal  of  disability 1333 

vacancy  in  administration,  effect  of 1501 

lilS  PENDENS— 

in  real  actions 409 

in  partition.. 755 

See  Notice.  • 


• 


LOST  PAPERS— 

copy  of,  may  be  filed 1045 

LOST  WILL- 

proceedings  to  prove , 1388 

See  Will. 

M 

MALICIOUS  PROSECUTION— 

-  actions  for,  with  what  united * 427 

MANDATE— 

defined 1084 

when  and  by  what  Courts  issued 1085 

jurisdiction  to  issue  writ  of. 57 

Supreme  Court  always  open  for 4$ 

power  of  Supreme  Justices  to  issue 165 

writ  to  issue  and  be  heard  at  chambers 1108 

when  and  upon  what  to  i^sue ; '  1086 

must  be  either  alternative  or  peremptory 1087 

alternative,  to  issue 1088 

peremptory,  to  issue 1088 

adverse  party  to  answer  under  oath i...  1089 

91  *_Co.  Civ.  Pro. 
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MANDATE—    (Continued,)  8«ctioiL 

jury  trial,  when  may  be  ordered ; 1090 

Applicant  to  demur  to,  or  countervail  answer 1091 

motion  for  new  trial 1092 

provisions  for  new  trials  on 1110 

to  transmit  verdict  to  Court ~ 1093 

hearing  of  motion ~ 1098 

de&ult  of,  or  insufficiency  of  answer ,..  1091 

damages,  costs,  and  peremptory 1095 

service  of. '. 1096 

penalty  for  disobedience  of  writ ^ 1097 

See  Rules  of  Suprxme  Coust. 

MAPS  AND  CHARTS— 

primary  evidence 1996 

MARINER- 

« 

claims  of,  l^ow  enforced 825 

proving  claims  of • 826 

See  Boats. 

MARK- 

includedin  signature,  Subd.  1 , 17 

MARRIAGE— 

how  affects  Statute  of  Limitations 352 

does  not  abate  action 38S 

how  affects  claims  to  escheated  estates 12!i2 

is  no  defense  in  actions  for  unlawful  detainer 1164 

how  affects  authority  of  executrix 13o2 

evidence  of,  may  be  perpetuated 20SI 

MARRIED  WOMAN— 

may  sue  alone 370 

to  defend,  in  her  own  right 371 

responsibilities  of,  as  sole  trader 1820 

how  to  become  sole  trader T 1811 

application  as  sole  trader.  Sec.  1812  to I..  1821 

to  be  executrix,  when  named  so  in  will 13SS 

cannot  be  administratrix ^ 1352 

is  not  witness  against  husband .  1881 

MASCULINE— 

means  feminine  and  neuter 17 

MASTERS  OP  VESSELS— 

See  Boats. 

MATERIAL  ALLEGATIONS— 

defined 463 

only  to  be  proved 1867 

proof  to  correspond  with 1868 
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MATERIAL  OBJECTS—  Section. 

what  kind  of  evidence 1827 

as  evidence,  discretionary 1954 

Jury  taken  to  view  the  premises « 610 

MATTER- 

in  avoidance,  when  deemed  controverted 462 

redundant,  to  be  stricken  out 453 

MEASURE  OF  DAMAGES— 

in  eminent  domain  proceeding^ 1248 

in  certain  actions  for  trespass 784 

MECHANICS— 

property  of,  exempt  from  execution 600 

See  LiBNS. 

MEMORANDUM— 

of  cost?,  when  furnished *. lOSS 

of  costs,  on  return  of  appeal 1034 

MERGER—  • 

remedies  not  merged 82 

METES  AND  BOUNDS— 

how  property  described  in  complaint 455 

MINER— 

property  and  implements  of,  exempt  Irom  execution.., 690 

MINING.  CLAIMS— 

.  in  action  for,  to  bo  seized  within  two  years 320 

presumption  of  such  seizin 321 

customs,  rules,  and  usages  control 748 

jurisdiction  of  Justices*  Courts  over 114 

liens  of  mechanics  and  others  upon 1188 

how  sold  by  Probate  Court 1529 

MINING  CUSTOMS- 

in  actions  concerning  mining  claims 748 

MINISTERIAL  OFFICERS— 

election,  powers  and  duties  of,  where  prescribed  in 262 

conduct  of,  controlled  by  the  Courts 128 

See  Clicrk;  Shebiff. 

MINOR— See  Infant. 

MINORITY— 

how  affects  limitation  of  actions 352 

MINUTES- 

special  verdict  to  be  entered  in 625 

verdict  to  be  entered  in 628 

waiver  of  jury  trial  entered  in ^ 631 

agreement  to  refer  to  be  entered  in 638 
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MISCONDUCT-  Sectkm. 

of  jury  18  the  f^round  for  new  trial - &i 

MISDEMEANOR— 

juri^idiction  of  Justices'  Courts  in  cases  of. ~  117 

MISJOINDER- 

of  parties  or  actions  p^round  for  demurrer 430 

MISTAKE— 

relief  fronii  may  be  had 473 

MITIGATION— 

alleged  and  proved  in  libel  and  slander 461 

MODIFICATION— 

of  award  by  Court,  when  and  how  made. 1288 

See  Award;  JuDQMJ£NT. 

MONTH— 

defined  ^ ^ 17 

MORTGAGE—  • 

not  a  conveyance 744 

See  FOKKCLOSURE. 

MOTHER— 

authorized  to  sue  for  seductipn  of  daughter S75 

authorized  to  sue  for  injury  or  death  of  child,  when 376 

in  what  order  entitled  to  administer ,. 136& 

when  entitled  to  guardianship 17&1 

MONEY-^ 

deposited  in  lieu  of  bail,  how  disposed  of. 500 

deposit  of,  in  Court 572 

such,  paid  to  clerk,  how  disposed  of 573 

in  actions  for  recovery  of,  jury  to  determine  amount 625 

judgment  for ., -  667 

MOTIONS  AND  ORDERS— 

what  is  an  order  or  motion 1003 

'    applicable  to  special  proceedings 1064 

where  made .' 1004 

notice  of  motion,  at  what  time  to  be  given 1005 

transfer  on  and  notice  to  show  cause 1006 

order  for  payment  of  money,*how  enforced 1007 

motion  for  postponement S9o 

motion  for  discharge  of  attachment 556 

motion  for  new  trial,  when  heard 600 

motion  for  new  trial  in  mandate 1092 

See  Order;  Notice. 

MUNICIPAL  COURT— 

continued  under  the  Code 104 

election  and  term  of  Jiidge  of. 105 
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MUNICIPAL  COURT—   (OonHnued.)  Section. 

jiiri>diction » 106 

presumptions  in  favor  of  its  judgments 107 

terms  of ; 108 

where  held 109 

officers  and  salaries « 110 

MUNICIPAL  JUDGE— 

authorized  to  take  acknowledgments  and  affidavits 179 

authorized  to  do  other  acts 179 

N 

NAME— 

of  jurors  to  be  entered  with  verdict 628 

of  party  to  be  in  summons : 407 

of  parties  to  pleading  amended 473 

plaintiff  ignorant  of,  of  the  defendant 474 

See  Chanqe  of  Name;  Fictitious  Name. 

NEGATIVE  ALLEGATIONS— 

when  to  be  proved 1869 

NEGLECT- 

in  pleadings,  relief  from  may  be  had 473 

suit  for,  by  personal  representatives 376 

when  resulting  in  injury  or  death,  who  may  sue 377 

NEGOTIABLE  INSTRUMENTS— 

cross  demands,  in  actions  on,  how  set  off...^ 44D 

NEUTER  GENDER— 

included  in  masculine,  Subd.  12 17 

NEWLY  DISCOVERED  EVIDENCE— 

ground  for  new  trial 657 

• 

NEW  MATTER— 

answer,  when  may  contain 437 

in  answer  deemed  controverted 462 

may  be  demurred  to .'..... 443 

issue  arises  on,  when X 590 

NEW  PROMISE— 

must  be  in  writing  to  take  case  out  of  statute 360 

NEW  TRIAL- 

definition  of. 656 

adverse  party  deemed  to  have  excepted  to  ruling  on  motion  for 647 

when,  maybe  granted 657 

on  what  papers  moved  for 658 

notice  of  motion,  upon  whom  served,  and  what  to  contain 659 

motion  to  be  heard  at  time  specified  or  dismissed 660 

Judge  to  make  written  statement  on  decision  of  motion 661 

statement  to  constitute  bill  of  exceptions 661 
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KBW  TKIAL—   (Continued,)  SectioJL 

motion  for,  in  mandate 1095 

I                  motion  for,  in  prohibition 1105 

County  Court  always  open  for  hearing  motion  for,  in  what  case —  89 

NON-JUDICIAL  DAYS- 

effect  of  adjournment  to »>...  135 

what  are ? '. 10 

when  falling  on  Sunday 11 

how  computed 12 

performance  of  acts  on  next  day 13 

NON-RESIDENT— 

place  of  trial  of  actions  against 395 

appointment  of  attorney  for 413 

service  of  summons  on 413 

pleadings  of,  how  verified 446 

when  allowed  to  open  judgment  by  default  and  answer  to  merits...  473 

attachment  to  issue  against 538 

proof  required  in  action,  on  default  of. S85 

summons  in  partition  suits,  served  on 757 

proceeds  of  sales  of  estates  of,  in  partition 788 

duties  of  Clerk  making  investments ^  791 

service  of  notices  and  papers  oh ...^....  lOU 

to  funiish  security  for  costs 1088 

effect  of  failure  to  furnish  such  security *. 10S7 

time  allowed  to  claim  escheated  estate... 1272 

NONSUIT—  • 

judgment  of,  maybe  entered 581 

NOTARY  PUBLIC—  * 

seal  exempt  from  execution ^ 890 

to  administer  oath  or  affirmation ^ ^.  2095 

to  take  deposition,  in  this  State ! 20S1 

NOTICE— 

of  change  of  attorney 285 

of  lis  j)ejiden8  to  be  filed 409 

of  justification  of  bail —  498 

to  settle  exceptions,  given  to  adverse  party 650 

of  motion  for  a  new  trial 659 

of  sale  on  execution x «  892 

penalty  for  selling  under  execution  without 69S 

after  appearance,  who  entitled  to 1014 

•effect  of,  on  liens 1186 

demanding  inspection  of  books  and  documents ~  1000 

construction  of  written 1665 

insufficiency  of,  no  ground  for  dismissing  appeal 954 

when  to  be  in  writing «  1010 

without  title  of  action,  when  valid ; 1046 

not  required  to  vacate  order,  when.^ 937 
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KOTICE—   (Continued,)  Section. 

of  motion,  when  to  be  given 1005 

of  service,  how  and  on  whom  made 1010 

of  aervice,  manner  of  servinfi: 1011 

of  service  by  mail,  when  made 1012 

of  service  by  deposit  in  Post  Office .• lOlS 

of  service  when,  need  not  be  made 1014 

of  service  on  attorney,  when  to  be  made 1015 

of  •service  on  non-resident,  how  made 1015 

of  service  by  telegraph « « 1017 

of  abstract  in  partition 799 

of  application  for  injunction 528 

of  injunction  to  corporation 531 

of  motion  to  vacate  injunction 532 

of  lis  pendens,  filed  in  real  actions 409 

to  be  served  in  partition 762 

to  tenant,  of  unlawful  detainer 1161 

to  tenant,  at  will  or  by  sufferance 1161 

of  motion,  for  survey..... ? 742 

of  security,  for  co^ts  of  non-residents 1037 

of  arrest  of  defendant » i 864 

to  produce  written  instruments 1938 

on  adverse  parties  of  filing  award 1286 

to  parties  on  4'eturn  of  jury  for  instructions 614 

of  sale  under  execution 692 

of  claim  to  contribution 709 

of  motion  for  new  trial  to  be  served : 659 

of  appeal,  what  to  state,  and  when  served 940 

•  of  appeal,  in  Justices'  Courts 974 

of  application  for  mandate 1088 

of  application  for  writ  of  review 1069 

of  application  for  discharge  from  imprisonment 1144 

of  application  for  discharge,  how  served 1145 

of  heanng  petition  for  probate 1303 

of  probate  of  foreign  will 1323 

of  application  for  letters  of  administration 1373 

to  creditors,  to  present  claims 1490 

of  application  as  sole  trader .' 1812 

of  taking  doposition  out  of  State 2024 

of  taking  deposition  in  State 2031 

See  Applications;  Estates  of  Decedents;  Citations. 

NUISANCE- 

defined .'. 781 

jurisdiction  of  actions  for 85 

NUNCUPATIVE  .WILLS— 

probate  of,  Sec.  1344  to 1346 

See  Wills. 
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o 

OATH—  SeeUon- 

defined .' 17 

administered  by  Courts  of  justice 12B 

Administered  by  judicial  officers 177 

arbitrators  may  administer 12B4 

generally,  who  may  administer 2083 

how  administered 2094 

of  attorney  and  counselor ^ 278 

form  of,  to  jury ...» OM 

of  executors  and  administrators 13S7 

of  prisoner,  confined  on  civil  process 114S 

form  may  be  varied 209& 

form,  in  discretion  of  Court > 2096 

affirmation,  equivalent  to.... 2097 

of  receiver SffI 

See  Affirmation. 

OBJECTIOXS- 

whcn  taken  by  demurrer  or  answer 433 

when  deemed  waived 434 

to  appointment  of  referee 642 

to  granting  letters  of  administration 1331 

to  dissolution  of  corporation , i 1231 

OBLIGATION— 

defined , 20 

OCCUPANT- 

'  of  real  property,  in  forcible  entry  and  detainer «...  1160 

See  Limitation,  Statute  or. 

OFFER  TO  COMPROMISE— 

proceedings  under 997 

not  an  admission  that  anything  is  due 2Gi8 

OFFICE— 

eligibility  to,  of  Justice  Supreme  Court 156 

eligibility  to,  of  District  Judge 157 

usurpation  of,  proceedings  for,  Sec.  803  to 809 

tenure  of,  not  di.<turbed  by  the  Codes 6 

See  Usurpation. 

officer- 
Judicial— 

Court  to  try  impeachments  of. 36 

eligibility  of,  by  resident  of  this  State \ 156 

must  be  United  States  citizen  and  resident  of  United  States 157 

to  reside  in  district ^ 15B 

residence  of,  in  San  Francisco 159 

action  against,  when  tried,  Subd.  2 899 

special  action  against,  when  tried 391 
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OFPICER—    (Continued,)  Section. 

Ministerial— 

•to  summon  jury 235 

the  return  of,  to  summons  of  jury 232 

election  powers  and  duties  of 262 

See  Sheriff;  Constable;  Clerk. 

OFFICIAL  DOCUMENTS— 

how  different  kinds  of,  proved 1918 

ft 

enumerated,  that  may  be  proved 1918 

every  one  may  inspect 1892 

copies  of,  to  be  given,  when 189S 

See  Writings;  Judgments,  etc. 

OPINION— 

of  the  Supreme  Court  to  be  filed 48 

See  Rules  of  Supreme  Court. 

OBAL  EXAMINATION— 

definition  of. 2005 

See  Examination  of  Witness. 

OBDER- 

defined 1003 

in  special  proceedinfi^ 1064 

where  made 1004 

transfer  of,  to  show  cause 1006 

may  be  enforced 177 

for  payment  of  money,  how  enforced 1007 

Supreme  Court  open  to  make 48 

County  Court  open  to  make 89 

contempt,  to  make  second  application  for 182 

how  reviewed ^ 936 

made  out  of  Court,  to  be  vacated .- ^..  937 

duty  of  Supreme  Clerk,  on  appeal «..  958 

of  District  Courts,  appealable 963 

of  Probate  Courts,  appealable 969 

served  by  telegraph 1017 

for  new  trial,  Supreme  Court  costs 1027 

copy  to  be  filed 1258 

copy  to  form  part  of  judgment  roll 670 

presumption  of  judicial ; 1909 

to  show  cause  before  issuing  injunction 530 

for  investment  of  funds  by  receiver 569 

for  sale  of  attached  property 548 

to  deposit  money  in  controversy ^  672 

deposit  of  money,  how  disposed  of. 573 

enforcement  of,  of  deposit 574 

for  discharging  sick  juror 615 

92  *— Co.  Civ.  Pbo. 
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ORDER—   (OonHnued.)  Sec&o. 

granting  or  refusing  newtriali  excepted  to 647 

in  supplementary  proceedings 721 

for  surveys  in  real  actions i 742 

for  survey,  to  contain  what 748 

of  sale  in  foreclosure < 73B 

granting  or  refusing  new  trial S89 

dissolving  attachment 94i 

of  County  Court,  for  transmission  of  papers 977 

for  inspection  of  documents 1000 

dismissing  action  for  want  of  security 1037 

requiring  debtor  to  answer.. 714 

for  examination  of  debtor  of  debtor 717 

for  application  of  property  of  debtor «  719 

reversing  appointment  of  executor 971 

for  trial  of  issue  in  mandate 10^ 

for  discharge  of  person  imprisoned  on  civil  process 1149 

of  commitment  for  contempt 1222 

for  dissolution  of  corporation 1230 

for  condemnation  of  land 125S 

relative  to  escheated  estates 1269 

for  changing  name  of  person 1...  1278 

of  submission  to  arbitration 1283 

of  new  hearing  by  arbitrators ~  1287 

to  produce  will 1302 

to  show  cause  why  probate  of  will  should  not  be  revoked. 1^ 

in  which  persons  entitled  to  administration 1965 

for  probate  sales 1^ 

of  arrest  in  civil  actions 481 

how  to  obtain 4£S 

in  Justices'  Court .« 861 

in  which  proceedings  are  had  on  trial  of  action BffI 

See  Motions;  Arrest  and  Bail;  Estates  of  Decedents. 

ORDINANCE- 

actions  for  violation  of. 982 

requisites  of  the  complaint 929 

ORIGINAL  EVIDENCE— 

definition  of. 1829 

ORIGINAL  JURISDICTION- 

of  Supreme  Court,  what •& 

of  County  Court,  what • 85 

See  Rules  Supreme  Court. 

P 

PAPERS- 

to  be  transmitted  on  transfer  of  action 399 

to  be  used  on  motion  for  new  trial 6S 
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PAPERS—   {Cfoniinued.)  Section. 

constituting  judgment  roll 670 

filing  and  service  of,  Sec.  1010  to 1017 

lost,  supplied 1045 

without  title  of  action  valid.. 1046 

to  be  furni8he<^y  appellant ^50 

copies  of,  how  certified 953 

taken  by  jury,  on  retiring 612 

See  Notice. 

PARTIAL  EVIDENCE— 

definition  of. 1834 

PARTIALITY- 

ground  for  change  of  venue 397 

PARTY— 

action  to  be  in  name  of  real,  in  interest r 367 

assignment  no  prejudice  to  defense 368 

who  may  sue  without- joining  person  beneficially  interested 369 

married  woman  as 370 

when  wife  may  defend  as ....; 371 

infant  must  appear  by  guardian 372 

infant's  guardian,  how  appointed 373 

unmarried  female  plaintifl^  for  her  own  seduction 374 

father  plaintiff  for  seduction  of  daughter 375 

father  plaintifiT  for  injury  or  death  of  child 376 

representative  plaintiff  for  death  caused  by  wrongful  act 377 

may  be  joined  as  plaintiffs 378 

may  be  joined  as  defendants 379 

in  interest,  when  to  be  joined 380 

one  or  more  may  sue  or  defend  for  all...... 382 

holding  title  under  common  source,  may  join 381 

in  interest,  when  joined '. 882 

plaintiff  may  sue  in  one  action  different  parties,  when 383 

tenant  in  common  may  sever  action 384 

marriage,  or  other  disability  of,  not  to  abate  action 385 

proceedings  on  disability  of. 385 

another  may  be  substituted 886 

intervention  of,  when  and  how 387 

nmy  be  sued  by  name  of  association 388 

Court  to  decide  controversy,  or  order  otherwise 389 

stipulation  by,  for  change  of  venue 398 

to  action,  Wbw  designated 308 

defendant  sued  by  any  name,  when 474 

may  appeal,  and  on  appeal,  how  designated 938 

identity  of 1910 

to  actions,  to  redeem  from  mortgage ^6 

to  action,  for  foreclosure 726 

to  action,  for  nuisance 731 
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PABTY—   (Continued.)  Sectum. 

liable  for  waste .^.  7S2 

plaintiff  in  action  for  partition ~ TaS 

defendant  in  action  for  partition ....  754 

may  be  ordered  in,  in  partition 761 

^             to  action,  for  UFurpation  of  office  or  franchise...^ 8QS 

to  special  proceedinj^,  designated 10C3 

defendant  in  forcible  entry  and  detainer 1164 

who  joined  in  suit  for  liens 1196 

defendant  in  condemnation  of  land 1246 

may  submit  to  arbitration 1281 

to  an  action  to  be  stated  in  summons 4D7 

to  an  action  to  be  stated  in  complaint 4SS 

misjoinder  of,  ground  fur  demurrer 430 

defect  of,  fpround  for  demurrer 430 

pleading  to  be  subscribed  by 446 

in  pleading,  need  not  set  forth  items  of  account 454 

may  amend  pleadings  of  course 47^ 

pleadings  may  be  amended  as  to  name  of 47S 

fictitious 474 

judgment,  the  final  determination  of  rights  of. 577 

may  have  nonsuit  entered ~ 581 

may  bring  issue  to  trial ~ 594 

may  challenge  jurors ^ 602 

order  of  proceedings  of,  on  trial 607 

may  ask  for  special  instructions  to  jury 609 

may  waive  jury  trial 631 

may  be  directed  to  prepare  findings,  when 635 

may  agree  to  reference  of  cause 638 

not  consenting,  when  reference  may  be  ordered 639 

to  agree  upon  number  of  referees 640 

mi^  object  to  referees 641 

both,  may  take  exceptions 646 

when  exception  refused,  may  petition  to  Supreme  Court  to  prove 

the  same 652 

on  what  grounds  may  move  for  new  trial 657 

on  what  papers  may  move  for  new  trial 658 

to  actions,  to  determine  claims  to  real  property 738 

may  enter  upon  land  to  survey  it •. 742 

to  action  for  partition  of  real  property 752 

in  partition,  interest  of  all  to  set  forth  in  complaint 753 

if  unknown,  that  fact  to  be  stated  in  complaint 753 

to  pay  expenses  of  partition 768 

may  consent  to  one  referee  in  partition 797 

Court  to  protect  rights  of  unknown 780 

PABTITION- 

who  may  bring  action  for 7S2 

interests  of  all  parties  to  be  set  forth 753 


INDEX.  733 

PAETITION—   (Ocmtinued.)  *  Section. 

lienholders  not  of  record  need  not  be  parties 754 

plaintiff  must  file  notice  of  lis  pendens 755 

summons,  to  whom  must  be  directed 756 

unknown  parties  may  be  served  by  publication 757 

answer  of  defeudantSi  what  to  contain 758 

rights  of  all  parties  may  be  ascertained  in  one  action 759 

partial,  may  be  made 760 

lienholders  must  be  made  parties,  or  referee  be  appointed 761 

lienholder  must  be  notified  to  appear 762 

Court  may  order  sale  or,  and  appoint  referees  tKerQfor 763 

must  be  made  according  to  rights  of  parties 764 

referees  io  re)X)rt  proceedings 765 

action  of  Court  on  report,  judgment  thereon  conclusive 766 

judgment  in,  how  enforced 686 

judgment  not  to  affect  tenant  for  years 767 

expenses  of,  to  be  apportioned 768 

lien  on  undivided  interest,  a  charge  on  what 769 

estate  for  life  or  years,  how  may  be  set  off  in 770 

application  of  proceeds  of  sale  of  incumbered  property^ 771 

party  holding  other  securities  may  by  required  to  first  exhaust 

them 772 

proceeds  of  sale,  disposition  of 773 

when  paid  into  Couit,  cause  may  be  continued  for  determination  of 

claims 774 

sales  by  referee  to  be  at  public  auction 775 

Court  must  direct  terms  of  sale 776 

referees  may  take  security  for  purchase  money 777 

tenants,  whose  estates  are  sold,  to  receive  compensation 778 

Court  may  fix  compensation 779 

Court  must  protect  unknown  tenants 780 

Court  must  ascertain  value  of,  and  secure  future  contingent  inter- 
ests   781 

terms  of  sale  to  be  made  known  at  time « 782 

Iota  may  be  separately  sold 782 

who  may  not  be  purchasers 783 

referees  must  make  report  of  sales 784 

conveyance  may  be  executed  on  confirmation 785 

proceedings,  if  lienholder  becomes  purchaser 786 

conveyance,  must  be  recorded 787 

conveyance,  a  bar  against  parties 787 

proceeds  belonging  to  unknown  parties  must  be  invested 788 

investment  made  in  name  of  Clerk 789 

securities  taken  for  interests  of  parties,  when  ascertained.... 790 

duties  of  Clerk  making  investments 791 

on  unequal,  compensation  may  be  adjudged 792 

share  of  infant  may  be  paid  to  guardian 798 

share  of  insane  person  may  be  paid  to  guardian 794 

guardian  may  consent  to,  without  action,  and  execute  releases 795 
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PAKTITION—   (Continued.)     •  SectioB. 

co?ts  of,  a  lien 795 

Court,  by  consent,  may  appoint  gin^le  referee 797 

expenses  of  previous  litigation  allowed 798 

abstract  of  title,  when  furnished 799 

abstract,  how  made  and  verified 800 

interest  on  disbursements,  in  discretion  of  Court 801 

PAYING  DECEDENTS  DEBTS— 

if  wilt  provides  for,  it  must  govern 1560 

when  provision  insufficient,  proqeedings  thereon 15G2 

estate  subject  to ISBH 

See  E8TATJC8  of  Decedents. 

PENALTY— 

actions  for,  where  tried  and  enforced 39S 

for  custodian's  failure  to  deliver  will 1298 

for  practicing  law  without  license 281 

for  disobeying  mandate ^ 1097 

See  Fines. 

PENDENCY  OF  ACTION—  ' 

« 

when  there  is  a 1049 

notice  to  be  filed  in  real  actions 409 

ground  for  demurrer  to  subsequent  suit. , 490 

PEOPLE— 

when  will  not  sue 315 

when  action  brought  against  grantees  of. 317 

not  required  to  give  security  for  injunction 529 

nor  are  required  to  give  notice 681 

execution  to  issue  in  name  of 081 

PERFORMANCE— 

of  conditions,  how  averred 457 

time  of,  of  act  extended T. 1054 

PERSON— 

defined .• 17 

PERSONAL  INJURY— 

who  may  sue  for,  Sec.  375  to 877 

PERSONAL  PROPERTY— 

defined 17 

is  attached 56 

when  sold  under  attachment 550 

order  for  sale  of .T. 548 

attached  claim  of,  by  third  person 519 

PESTILENCE- 

removal  of  Court  on  account  of. .' 14S 

PETIT  LARCENY— 

jurisdiction  ot 117 


INDEX,  785 

PETITION-  Section. 

for  change  of  name  to  specify  what 1276 

to  be  publidied  four  weeks a 1277 

for  sole  trader  to  contain  what 1813 

in  probate  proceedings^ 1371 

ib 1897 

ib 1481 

for  sales  of  property  in  probate 1481 

ib 1518 

ib ^ 1630 

ib 1537 

See  Wills;  Probate  of  Wills;  Estates  of  Decedents. 

PHONOGRAPHIC  REPORTER— 

duty  of. 269 

how  appointed 269 

effect  of  report  of. ? 270 

compensation  of. 271 

PERISHABLE— 

property  attached  to  be  sold 547 

property  sold  under  execution,  notice  of. f» 692 

PERPETUATING  TESTIMONY— 

evidence  may  be  perpetuated 2068 

manner  of  application  for  order 2084 

notice  of  time  and  place  to  be  given .,  2065 

manner  of  taking  the  deposition 2086 

deposition  to  be  filed .'. 2087 

when  the  evidence  may  be  produced 2088 

effect  of  the  deposition 2089 

PHRASES— 

how  construed 16 

in  what  sense  employed , 17 

many,  enumerated  in .* 17 

**  Code  of  Civil  Procedure,"  how  designated »  19 

judicial  remedies,  means  what 20 

action 22 

injury  to  property^ 28 

joint  authority 15 

See  Words. 

PHTSICIAN- 

not  subject  to  duty  as  juror 200 

what  property  of,  exempt  from  execution 690 

disqualified  as  a  witness  when 1881 

must  testify  when 1882 

PLACE— 

Of  holding  Courts— 

Supreme 49 
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PLACE  (Of  Holding  Courts)—  (Continued.)  Sectko. 

District ~  75 

County .*. -  90 

Probate 100 

Municipal  Criminal ^ 109 

Judge  may  order  rooms  for 144 

Justices' 118 

Judge  may  change,  in  certain  cases 142 

parties  to  appear  at  the  appointed 143 

Of  trial— 

to.be  where  subject  is  situated 398 

to  be  where  causes  of  action  arose «  393 

of  actions  against  or  between  counties 391 

of  actions  where  parties  reside ~  395 

to  be  had  in  any  county,  unless  defendant  demand  otherwise 396 

may  be  changed  by  Court,  on  motion 397 

firom  one  Court  to  another 39S 

when  adverse  party  deemed  to  except  ruling  on  motion  for  change 

of «I7 

proceedings  in  probate  to  be  transferred 1431 

papers  to  be  tr&nsmitted,  costs,  and  jurisdiction ^....  399 

proceedings  in  cases  transferred 400 

transfer  of  probate  proceedings  not  to  change  rights »....  1432 

retransfer 1433 

proceedings  to  be  returned  to  original  Court .'. 143S 

PLAINTIFF- 

party  complaining  known  as...... 306 

all  having  interest  may  be  joined 378 

who  must  be  joined  as 380 

when  one  or  more  may  sue  for  benefit  of  all 380 

when  they  may  in  one  action  sue  persons  severally  liable 381 

when  property  in  action  lies  in  two  counties,  may  select  either 

county  for  trial 398 

may  have  summons  on  complaint,  when 406 

name  of  attorney  of,  to  be  indorsed  on  summons 407 

pleadings  of. 42S 

complaint,  first  pleading  of 425 

may  unite  several  causes  of  action 427 

want  of  capacity  to  sue  ground  for  demurrer 430 

may  demur  to  answers  or  defenses 443 

must  swear  to  facts  in  complaint,  except 446 

may  deny  admissibility  of  instrument  in  answer 448 

proceedings  when  he  is  ignorant  of  defendant's  name 474 

aflSdavit  of,  for  arrest  of  defendant » 481 

must  give  undertaking  for  arrest ; 483 

may  except  to  sureties  on  bond  for  release  of  defendant 488 

must  be  served  with  notice  of  justification  of  sureties 48S 

may  claim  delivery  of  personal  property 600 


INDEX.  737 

PLAINTIFF—   (Continued,)  Section. 

must  make  affidavit  in  replevin 510 

may  require  Sheriff  to  take  property  in  replevin 511 

muet  jipve  undertaking  in  replevin 512 

*    property  to  be  redelivered  to,  when 615 

may  claim  replevied  property  by  indemnifying  Sheriff. 519 

when  may  obtain  injunction 526 

to  give  bond  on  injunction 529 

when  State  is,  need  not  give  Buch  bond 529 

may  oppose  motion  to  dissolve  injunction 532 

to  make  affidavit  for  attachment 538 

to  give  undertaking  on  attachment 539 

to  notify  Sheriff  of  credits  of  defendant,  subject  to  attachment 548 

judgment  for,  in  attachment 550 

may  sue  on  bond  to  release  attached  property 552 

may  oppose  motion  to  discharge  attachment 557 

shall  obtain  what  relief  when  no  answer  is  £1cd 580 

judgment  when  several  are  joined  in  an  action 578 

may  dismiss  action 581 

judgment  by  default,  for 585 

may  bring  issue  to  trial 594 

may  take  verdict  or  dismissal 594 

may  challenge  jurors 601 

allowed  four  peremptory  challenges 601 

to  open  trial,  how 607 

to  commence  and  close  argument 607 

judgment  for,  on  issue  of  law,  proceedings  thereon...r. 683 

may  bring  cause  before  Court  for  argument 665 

may  waive  jury  trial 631 

may  object  to  referee 641 

may  move  for  new  trial ! 657 

when,  cannot  recover  costs 739 

when  his  title  terminates  pending  suit 740 

what,  must  allege  in  partition  suit 758 

to  file  lis  pendens  in  partition  suit 755 

rights  of  absent,  may  be  determined  in  partition  suit 759 

to  notify  lienholders  of  partition  suit 762 

contestantof  will  is  the .?. 1312 

to  exhaust  testimony  before  defendant  begins 2042 

what  questions  may  put  to  witness 2044 

interrogations  of,  controlled  by  Court 2044 

direct  examination  of  witness  by 2045 

may  cross-examine  witness 2048 

cannot  impeach  his  witness 2049 

may  impeach  defendant's  witness 2051 

93  *— Co.  Civ.  Pro. 
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PLEADINGS—  Section. 

definition  of. 4» 

part  of  judgment  roll ^^ 

Code  prescribes  forms  and  rules  of. - *21 

forms  and  rules  in  Justices'  Courts,  Sec.  851  to •>-  ^^ 

proceediuf^s  a^^inst  joint  debtors — •  ^^ 

of  Police  Courts 861 

what,  are  allowed 423 

complaint,  the  first,  in  an  action —  ^ 

complain  to  contain ^ 426 

causes  may  be  joined  in 427 

defendant  may  demur 430 

demurrer  must  specify 431 

may  demur  to  part  of  complaint. 431 

demurrer  and  answer  at  same  time.... 431 

proceedings  on  amendment  of  complaint 432 

what  objections  may  be  taken  by  answer 433 

objections  to  complaint  deemed  waived 431 

what,  answer  to  contain 437 

by  counter  claim,  set  up 438 

counter  claims,  may  be  set  off. y  439 

by  answer,  may  contain  several  d^enses 440 

plaintiff  may  demur .•-  440 

verification  of,  when,  Sec.  446  to - 449 

Gjbnkrally— 

to  be  liberally  construed 4S2 

sham  and  irrelevant,  may  be  stricken  out 4SS 

account,  how  stated  in ^  454 

description  of  real  property  in 455 

how  to  set  up  judgments 4Sfl 

how  to  set  Cip  condition  precedent 457 

how  to  set  up  Statute  of  Limitations 4S8 

how  to  set  up  probate  statutes 459 

how  to  set  out  libel  and  slander  in  complaint 400 

how  to  set  out  special  damage  in  libel '. 4O0 

answer  in  libel  and  slander 461 

allegation,  not  denied,  deemed  true 462 

allegation,  when  controverted .• 402 

what  is  a  material  allegation 4(3 

supplemental 404 

subsequent  to  complaint,  to  be  filed  and  served 405 

special  issues  not  made  by  new  trial « 309 

to  be  transmitted  when  cause  transferred 399 

within  what  time  defendant  may  file 407 

may  be  amended 472 

may  be  amended  by  order 47S 

may  be  amended  as  to  name 474 

defects,  certain  disregarded 475 


INDEX.  739 

PXiEADINGS  (Genekallt>-   {Continued,)  Section. 

issue  of  law  raised  by 589 

order  striking  out,  excepted  to 647 

I^LURAL  NUMBER— 

included  in  the  singular,  Subd.  11 17 

I»OINTS  AI^D  AUTHORITIES— 

on  appeal,  to  be  filed.    See  Rules  Sufbsmx  Coubt. 

rOLICE  COURT— 

organization  provided  for 121 

jurors  for,  by  whom  summoned 280 

jurors  for,  how  summoned 231 

proceedings  in  forming  jury  in , 250 

jury  for,  how  impaneled '251 

transfer  of  causes  from  one  to.another,  when Sfi8 

actions  in,  how  commenced 929 

sunimons  must  issue  on  filing  complaint 930 

defendant  may  plead  orally  or  in  writing - 931 

trial  by  jury,  when  defendant  is  entitled  to 932 

proceedings  to  be  conducted  as  in  Justice^'  Courts 933 

appeals,  how  taken  from.  Sec.  974  to ~  960 

County  Court  is  its  appellate  Court 86 

Judge  of,  to  take  acknowledgments,  etc 79 

POLITICAL  CODE— 

Part  V  of.    See  Rule  of  Conbtbuction. 


» 


POSSESSION  OF  REALTY— 

entry  on  real  estate 820 

when  presumed.... 321 

occupation  deemed  under  legal  title  unless  adverse 321 

occupation  under  written  instrument  or  judgment,  when  deemed 

.                    adverse t 322 

what  constitutes  adverse  possession  under  written  instrument  or 

judgment * 323 

premises  actually  occupied  under  claim  of  title  deemed  to  be  held 

adversely - '^24 

what  constitutes  adverse,  under  claim  of  title  not  written 825 

relation  of  landlord  and  tenant  as  afiecting  adverse 826 

right  of,  not  affected  by  descent  cast 327 

certain  disabilities  excluded  from  time  to  commence  actions. 828 

not  necessary  to  brinji^  action  to  quiet  title 738 

Actions  for — 

when  the  people  will  not  sue 315 

when  action  cannot  be  brought  by  grantee  from  the  State 316 

when  actions  by  the  people  or  their  grantees  are  to  be  brougjit 

within  five  years 317 

seizin  within  five  years,  when  necessary  in  action  for  real  property.  318 
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POSSESSION  OF  REALTY  (Actions  for)—   {Omiinued,)  Section. 

such  seizin,  when  necessary  in  action  or  defense  arising  out  of  title 

to  or  rents  of  real  property ^-       S19 

See  Skizik. 

POSTPONEMENT— 

for  absent  testimony ^«  SOS 

what  showing  to  be  made ^...^.....^....  595 

in  proceedings  for  mandate,  when  ordered •—  1090 

amending  complaint  in  forcible  entry  and  detainer,  no  cause. ......^  1173 

failure  to  return  commission,  no  cause  for 

costs  on,  discretionary  with  Court ~ 

when  may  be  had  in  Justice's  Court .'. •• S74 

by  consent 875 

what  must  be  shown  to  obtain ~ -  SI 

when,  on  affidavit * - S7 

See  Actions;  Estatjbs  of  Decedents. 

PRESENT  TENSE— 

■ 

includes  future,  Subd.  13 17 

excludes  the  past,  Subd.  13 17 

r 

PRESUMPTIONS— 

defined ^ 1989 

when  an  inference  arises 1900 

may  be  controverted,  when 19S1 

specification  of  conclusive ~ 1963 

all  other,  may  be  controverted 1963 

in  favor  of  l)ooks  containing  laws 1900 

In  favor  of  judqmknts— 

of  County  Courts — .  87 

of  Probate  Courts •* 


of  Municipal  Court ^..  1€7 

PRIEST— 

when  may  be  excused  from  testifying ~....  1881 

in  what  case  must  testify » ~..  1883 

PRIMARY  EVIDENCE— 

defined - -  1833 

relating  to  third  parties 1851 

official  entries  on  public  records  are *»^  1920 

official  entries  in  Justice^s  docket  are -  912 

historical  books,  maps,  and  charts,  when ~  1936 

certificate  of  purchase  or  location  of  lands  is ~.  1925 

official  entry  by  officer,  or  Board  of  officers.  ^ 1926 

handwriting  and  entries  of  decedent ^  1916 

PRIVATE  PROPERTY— 

may  be  taken  for  public  use ^ ~  1240 

ib „..  1241 

See  Ebcinemt  Domaih. 
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PRIVATE  STATUTES—  Section. 

defined 1898 

pleaded,  how 459 

books  containing  statute  presumed  correct 1900 

recitals  in,  evidence 1903 

PRIVATE  WRITINGS— 

classified 1929 

when  imports  consideration 1932 

execution  of  instrument  defined 1933 

compromise  of  debt  without  seal  good 1934 

subscribing  witness  defined 1935 

books,  maps,  etc,  how  far  evidence 1936 

original  writings  to  be  produced  or  accounted  for 1937 

notice  to  be  given  to  produce 1938 

writings  called  for  and  inspected  may  be  withheld 1939 

execution  of,  how  proved 1940 

when  others  than  subscribing  witness  may  testify 1941 

when  evidence  of  execution  not  necessary 1942 

evidence  of  handwriting,  to  prove 1943 

of  handwriting  allowed  by  comparison ..., 1944 

comparison  with,  what  may  be  made 1845 

entries  of  decedents  as  evidence 1946 

copies  of  entries 1947 

how  acknowledged  and  certified 1948 

County  Clerk  to  keep  papers  deposited 1949 

public  records  not  to  be  carried  about 1950 

public  records  of,  proved 1919 

•  See  Writings. 

PRIVILEGED  COMMUNICATIONS— 

those  to  whom  made  enumerated 1881 

• 

PROBATE  COURT— 

to  be  in  each  county 94 

County  Judge  to  be  Judge  of. 95 

separate  Judge  of,  in  San  Francisco 96 

Jurisdiction 97 

jurisdiction  over  estate ^ 1294 

jurisdiction  decided  by  first  application 1295 

decides  all  questions  of  advancements  made  to  heirs 1686 

presumptions  in  favor  of  the  judgments 98 

terms  of,  in  the  various  counties 99 

at  what  places  terms  held 100 

FSOCEEDIKOS  IN — 

orders  and  decreees  entered  in  minutes...« 1704 

how  publication  to  be  made.~ 1705 

when  decree  or  order  to  impart  notice 1706 

citation,  what  to  contain * 1707 

issued  without  order  of  Judge 1706 

how  citation  served 1700 
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PROBATE  COURT  (Procbbdikg8  in)—   (Continued.)  Sectioa. 

citation  a  substitute  for  personal  notice 1710 

how  long  to  be  served  before  return 1711 

one  complete  description  of  real  estate. ■ 1712 

rules  of  practice  and  proceeding^ 17B 

new  trials  and  appeals 1714 

appeal  taken  within  sixty  days »  1715 

from  what  an  appeal  lies ~....  989 

effect  of  judgment  of 19QB 

issues  joined  in,  how  tried  and  disposed  of. 171< 

Court  to  try  cause  if  no  jury  demanded ......  1717 

new  trial  moved  for 1717 

Court  to  appoint  attorney  in  all  cases  named 1718 

compensation  for  attorney  appointed 1718 

decree  of  homestead  and  effect  thereof.^ 1719 

costs  in  certain  cases 172D 

executors,  etc.,  to  be  removed 17S1 

in  what  cases  Judge  not  to  act 14S0 

proceedings  to  be  trant^ferred,  where 1431 

transfci^not  to  affect  right  to  administer 1432 

retransfer. 1432 

proceedings  to  be  returned  to  original  Court. 14S3 

See  Estates  of  Decedekts. 

PROBATE  JUDGE— 

power  at  chambers 167 

to  hold  Court  in  other  county 181 

appointment,  by  whom  made  in  such  cases 182 

of  San  Francisco « 96 

power  of,  out  of  Court  and  at  chambers ISOS 

See  Judicial  Officess;  Estates  of  DecedeiiTs. 

PROBATE  OF  WILL— 

under  seal  of  Court ..v...  15S 

what  required  to  prove  will 1989 

what  required  to  prove  will  revoked 197Q 

See  "Wills. 

PROCEEDINGS-' 

in  the  County  Courts,  how  construed 87 

in  the  Probate  Courts,  how  construed 98 

in  the  Municipal  Court 107 

powers  of  Court  over  its 129 

what  Courts  may  make  rules  to  regulate 129 

rules  take  effect : 138 

when  non-attendanco  of  Judge  at  Court 139 

not  affected  by  vacancy 184 

not  affected  by  lapse  of  term 184 

in  the  English  language ^....  I8& 

may  be  in  Spanish 185 

ib 1069 
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PEOCBBDINGS—   {CcrnHnued.)  Section. 

/     what  abbreviations  used  in 186 

numbers  expressed  by  figures 186 

in  case  juror  is  sick 615 

what  a  contempt 1209 

See  Special  Proceedikgs. 

PKOCESS— 

defined '. 17 

in  Justices'  Courts,. may  issue  where 116 

;    to  issue  from  Probate  Court  at  chambers 167 

blanks  must  be  filled  by  Justice 920 

may  issue  in  Spanish  language 1 1056 

what  is  a  contempt  of. 1209 

PROFESSIONAL  IMPLEMENTS—  ^ 

exempt  from  execution ^ 690 

PBOHIBITION— 

writ  defined 1102 

when  Supreme  Court  may  issue 43 

when  District  ^Courts  may  issue «. 57 

when  may  be  granted  by  Supreme  Justice  at  chambers 165 

the  counter  part  of  mandate « 1102 

may  issue  where  and  when 1103 

may  be  alternative  or  peremptory 1104 

provisions  respecting 1105 

to  issue  and  be  heard  in  vacation 1108 

rules  of  practice  for 1109 

appeals  and  new  trials  in 1110 

See  BuLES  of  Sufrems  Court. 

PROOF-  ^ 

defined 1824 

of  service  of  summons 415 

PROPERTY— 

defined,  Subd.  5 17 

PUBLIC  ADMINISTRATORS- 

rank  among  persons  entitled  to  administer 1365 

what  estates  may  be  administered  by 1726 

to  obtain  letters,  bond  and  oath  of. 1727 

wliat  to  be  done  by  person  in  whose  house  stranger  dies 1728 

must  return  inventory  of  estates 1729 

to  deliver  upestate.... 1730 

civil  oflScers  to  notify  of  waste 1731 

to  bring  suits  for  property  of  decedents 1732 

may  obtain  order  to  examine  party  charged  with  embezzling  estate  1733 

disobedience  of  order  by 1734 

required  by  order  to  account ', 1735 

when  to  return  condition  of  estate 1736 
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PUBLIC  ADMINISTRATOKS—   (Ctmlinued.) 

to  pay  over  moneys  on  final  settlement 1737 

no  interest  in  payment  on  account  of  estate 1738 

to  settle  with  County  Clerk 1739 

unclaimed  estates  disposed  of 1739 

proceedings  for  failure  to  pay  over  moneys 1740 

fees,  when  and  by  whom  paid 1741 

may  administer  oaths ^  1742 

proceedings  applicable  to 1743 

See  Estates  of  Decedents. 

PUBLICATION— See  Estates  of  Decedeiits;  Sole  Trader;  Sum- 
mons; Notice;  Wnxs. 

PUBLIC  BUILDINGS— 

exempt  from  execution 690 

right  of  eminent  domain  exercised  for 1238 

PUBLIC  CALAMITY— 

removal  of  Court  on  account  of. « 142 

PUBLIC  OFFENSES— 

in  Justices*  Courts 117 

PUBLIC  OFFICER— 

trial  of. 39S 

actions  against S93 

arrested  for  embezzlement 479 

excused  from  giving  testimony ISSI 

must  testify 1882 

punished  for  disobedience  of  writ 1097 

to  give  copy  of  public  wriAng  on  demand 1899 

See  Officer. 

PUBLIC  RECORD^ 

judicial,  defined 1901 

authenticated 1905 

of  foreign  country,  how  authenticated 1906 

oral  evidence  of  a  foreign 1907 

efiTcct  of  judgment 1908 

efifect  of  other  orders 1909 

parties  to,  deemed  to  be  the  same 1910 

what,  adjudged  in  a  judgmdht 1911 

of  foreign  State,  efifect 1913 

of  admiralty  Court 1914 

foreign  judgment 19U 

mode  of  impeaching 1916 

the  jurisdiction  necessary  in  a  judgment 1917 

of  other  official 1918 

entries  in  official  books  primary  evidence,  Sec.  1920  to 192(1 

Justices,  judgment  in  other  States,  how  proved 1921 

ib 19S 
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PUBLIC  RECORDS—   (Continued.)  Section. 

copy  of,  under  seal  of  Court 152 

provisions  as  to  States  apply  to  Territories 1924 

See  EvIDE^xE;  Public  Writings;  WRiTn^as. 

PUBLIC  USES— See  Eminent  Domain. 

PUBLIC  WRITINGS— 

defined 1888 

rights  of  citizens  to  inspect  .and  copy 1802 

public  officers  bound  to  give  copies 1893 

four  kinds  of 1894 

laws  written  or  unwritten : 1895 

written  laws  defined 1896 

Constitution  and  statutes 1897 

public  and  private  statutes  defined 1896 

unwntten  laws  defined 1899 

books  containing  same  presumed  correct 1900 

public  seal  authenticates  law  or  document 1901 

other  evidence  of,  laws  of  other  States 1902 

recitals  in  statute,  how  far  evidence 1903 

judicial  record  defined 1904 

record,  how  authenticated,  as  evidence 1905 

record  of  foreign  country,  how  authenticated 1906 

oral  evidence  of  foreign  record 1907 

effect  of  judgment  upon  rights  in  various  cases 1908 

.  eflTect  of  other  judicial  orders,  when  conclusive 1909 

where  parties  are  deemed  to  be  the  same 1910 

what  deemed  adjudged  in  a  judgment 1911 

where  sureties  bound,  principal  is  also 1912 

manner  of  proving  official  documents 1918 

official  certificates,  contents  of. .* 1928 

provisions  as  to  States  to  apply  to  Territories 1924 

certificate  of  purchase  primary  evidence  of  ownership 1925 

entries  made  by  officers  or  Boards  primary  evidence 1926 

See  Public  Records;  Writings. 

Q 

QUESTIONS— 

of  law  to  be  addressed  to  the  Court 2102 

of  fact  to  be  addressed  to  the  jury 2101 

QUIETING  TITLE— 

who  to  be  joined  as  defendants  in  actions  for 879 

who  are  parties  to  action 788 

in  what  case  plaintiff  cannot  recover  costs 789 

plaintiff's  title  terminating  during  suit »..  740 

improvements,  when  allowed  as  set-oflT. 741 

order  for  survey  of  land 742 

94  *— Co.  Civ.  Pro. 


746  INDBX, 

QUIKTING^TITLE—  (Ckmtinued.)  Sectwo. 

order,  how  served 74S 

liability  for  unnecessary  injury 743 

mortgagre  not  a  conveyance 744 

QUO  WAKRANTO- 

See  UsusPATioK  of  Otfics. 

R 

REAL  PROPERTY— 

jurisdiction  of  actions  for *....^  115 

limitation  of  actions  for,  Sec.  315  to ~ S2S 

place  to  try  actions  for 39S 

.entry  ^nd  possession  of. 320 

ib S21 

ib 328 

ib 323 

ib ^ 334 

intervention  in  actions  for » 387 

claims  for,  may  be  united ~ 4 

ib 5 

ib 6 

ib 7 

^.              how  described  in  pleadings 4d5 

how  attached  by  officer 542 

execution  against,  what  to  contain 662 

return  of  execution,  how  made 6S3 

how  to  enforce  judgments  against ti84 

execution,  to  whom  issued 687 

how  seized  under  execution 688 

sale  of,  in  partition • 76S 

sale  of,  in  foreclosure 7SS 

See  Redemption;  Limitation,  Statute  of. 

RECEIVERS-. 

appointments  of,  and  duties  generally 304 

appointment  of,  in  what  cases 561 

on  dissolution  of  corporation 565 

who  not  to  be^appointed « 566 

oath  and  undertaking  by .?. 567 

powers  of 568 

*                 investments  of  funds  by 569 

appointment  in  escheated  estates 1270 

RECORD— 

copy  of,  to  be  under  seal  of  Court 152 

what,  in  probate  proceeding^,  is  evidence  of  executor's  authority...  1439 
See  Public  Records. 

RECOVERY  OF  PROPERTY- 

claims  for,  to  be  united 427 
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REDEMPTION—  Section. 

what  persons  are  redemptioners 701 

property  may  be  redeemed  from  execution  salc.n 702 

judgment  debtor  or  other  redemptioner  may  redeem 70S 

notice  of. 703 

who  to  receive  payments 704 

what  kind  of  money  to  be  puid , 704 

redemptioner  must  do  what 705 

Court  to  restrain  waste  pending  time  for  redemption 706 

who  to  receive  rents  and  profits 707 

limitation  of  action  for 346 

of  action  for  part  of  mortgaged  premises 847 

REFEREES— See  Reference. 

REFERENCE— 

may  be  ordered  on  trial  of  attorney 298 

may  be  ordered  to  take  account ^ 636 

may  b«  ordered  on  agreement  of  parties 6Ji8 

when  may  be  ordered  on  motion 639 

number  of  referees  and  their  qualifications 640 

what  pai-ty  may  object 641 

groundsof  objection 641 

objections,  how  disposed  of 642 

referees  to  report  within  ten  days 643 

eflfcct  of  referee's  finding 644 

exception  to  findings 645 

may  be  had  in  partition 761 

ib 763 

of  the  trial  in  partition 762 

to  divide  property,  rules  to  govern 764 

must  report  proceedings ^ ~ 765 

report  sot  aside  or  afiSrmed .' 766 

expenses  of,  in  partition « 768 

security  for  purchase  money  in  partition 777 

referees  cannot  be  purchasers  in  action 783 

to  report  sale  of  property 784 

all  to  meet,  but  two  may  act 1053 

REHEARINQ- 

in  Supreme  Court 47 

See  RuLEB  or  Supreme  Court. 

RELIEF— 

granted  by  judgment 580 

REMEDIES— 

defined .' 20 

division  of. 21 

civil  and  criminal,  not  merged ^  32 

See  Actions;  Civil  Actions. 
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BEMITTTTUR—  Scctkm.      *l 

on  judgment  of  Supreme  Court 45 

Sec  R«LE8  OF  Supreme  Court.  I 

REMOVAL  OF  ACTION— See  Transfer. 

RENTS  AND  PROFITS— 

pending  redemption -—  TOT 

of  real  property,  what  seizin  required  in  action  arising  out  of.........  319 

of  real  property,  where  no  written  lease •••  3S6 

claims  for,  may  be  united  in  actions 427 

to  be  paid  to  purchaser  under  execution 7^ 

REPLEVIN— See  Claim  and  Delivery. 

RETURN- 

of  execution 66S 

of  gold  dust,  under  execution ~...  668 

See  Executiok;  Summoks;  Subfcena. 

REVIEW— 

jurisdiction  of  Supreme  Court  to  issue  writ  of 43 

writ  issued  by  District  Courts 57 

issued  by  Supreme  Court  at  chambers.... ^ 

may  issue  and  be  heard  in  vacation 110^ 

writ  defined 1057 

when  and  by  what  Courts  granted 1068 

application  for,  how  made »  1069 

is  to  be  directed  to^'bom 1070 

contents  of  writ. 1071 

proceedings  in  inferior  Court  may  be  stayed  or  not 1072 

service  of  writ 107$ 

the  extent  of  review  under  writ 1074 

a  defective  return  may  be  perfected 1075 

hearing  and  judgment  on 1075 

copy  of  judgment  must  be  sent  to  inferior  tribunal 1076 

judgment  rolls 1077 

rules  of  practice  applicable  to * 1109 

rules  relating  to  new  trials  and  appeals 1110 

what  are  costs  in  actions  on lOSS 

See  Rules  of  Supreme  Court. 

REVOCATION— 

of  order  of  probate  of  will.  Sec.  1327  to 1333 

of  letters.    See  Estates  of  Decedents. 
See  Wills. 

RIGHTS— 

civil,  when  not  merged 33 

RULES— 

may  be  made  by  Court  of  record 1S9 

when  to  take  effect 130 

See  Procredikos;  Courts  of  Justice. 
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BULE  OF  CONSTRUCTION—  Section. 

common  law  of  England  is,  when 4468 

when  laws  of  this  State  silent 4468 

of  the  Codes 4478 

as  to  laws  of  1872 4479 

of  the  Codes,  one  with  another 4480 

of  the  conflicts  in  Titles 4481 

of  conflicts  in  Chapters 4482 

of  conflicts  in  Articles 4483 

of  conflicts  in  sections 4484 

of  repeal  of  statutes '. 4504 

of  law,  what  is 4466 

statutes  and  Constitution 4467 

RULES  OF  THE  SUPREME  COURT-{On  pages  xi  to  xxvii,  Vol.  I.) 

admission  of  attorneys  at  law 1 

application  for  peremptory  writs  of  mandate  and  proceedings  therein  28 

application  for  alternative  writs  of  mandate  and  proceedings  therein  28 
application  for  prerogative  writs  to  show  what,  and  the  real  parties 

in  interest 37 

a  peremptory  writ  of  mandate  to  issue  immediately,  when  awarded  S3 

calendar,  how  and  when  an'anged 15  • 

causes  brought  on  for  hearing,  how  and  when 27 

certified  copy  of  opinion  to  accompany  remittitur 23 

copy  of  transcript,  how  served,  what  is  equivalent,  costs 9 

costs,  to  whom  chargeable  primarily,  to  be  paid  whoif 26 

criminal  cases  to  be  placed  at  the  head  of  the  calendar 16 

dismissal  of  appeal  on  stipulation,  how  entered  by  Clerk 85 

errors  and  defects,  how  corrected 12 

exceptions  or  objections  to  any  of  the  proceedings  in  perfecting  the 

appeal,  how  taken,  and  when 13, 

filing  transcripts,  points  and  authorities,  and  service  thereof. 2 

final  argument  in  such  cases,  when  heard;  not  ready,  to  be  con- 
tinued till  next  term 32 

how  other  printing  to  be  doilt> !..;....  17 

map  or  survey,  how  furnished  and  referred  to , 7 

motions  for  rehearing,  how  made;  frivolous,  to  incur  costs,  etc 20 

number  of  counsel,  and  in  what  time  to  be  heard 18 ' 

on  motion  to  dismiss  without  notice,  certificate  must  show  what 4 

what  must  be  shown  on  motion  with  notice 4 

opinions  to  be  corrected,  and  then  recorded  by  the  Clerk 19 

original  paper  may  be  required  to  be  produced,  when  and  by  whom  86 
preliminary  motions  in  such  proceedings  heard  first  day  of  the 

term 80 

printing,  etc.,  as  costs,  how  taxed 11 

proof  of  service  of  notice,  what,  and  proceedings  thereafter.., 34 

questions  of  fact  in  8u6h  proceedings,  how  disposed  of. 31 

substitution  on  the  suggestion  of  death  or  other  disability  of  a 

party  pending  appeal,  how  made 14 


• 
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RULES  OF  THE  SUPREME  COURT—  {C<mUnued.)  Sectkm. 

time  of  notice  of  motion,  five  days 22 

transcripts  to  be  printed,  how 5 

transcript  to  be  arranj^,  how;  this  rale  to  be  strictly  enforced. — .  € 

transcript,  when  not  to  be  filed .'. 8 

transcript  and  papers,  how  withdrawn 24 

when  appeal  may  be  dismissed  for  want  of  filing  the  record,  etc.....  3 

when  remittitur  to  issue !..  21 

writs  of  certiorari,  when  issued 25 

written  transcript,  and  funds  to  print,  may  be  transmitted  to  the 

Clerk 10 

his  duty  thereon , 10 

s 

SALES,  PROBATE— See  Estates  of  Decedents. 

SALES  OP  REALTY— 

in  foreclosure,  how  conducted 7SB 

when  to  be  ordered  in  partition 763 

proceeds  of,  incumbered,  how  applied 771 

must  be  at  auction 775 

terms  of,  directed  by  Court TTO 

terms  of,  made  known  at  time ^  <S2 

who  may  not  purchase 783 

conveyance,  when  executed ^  7S5 

record  of  the  conveyance 787 

See  Execution;  Pabtition. 

SATISFACTION  OP  JUDGMENT— 

by  whom  acknowledged 179 

how  it  must  be  entered.....^. <>75 

SATISFACTORY  EVIDENCE— 

definition  of. 1835 

SEAL-  * 

defined 1930^ 

'   what  the  word  includes ^.  14 

what  Courts  have -  147 

continued  to  be  used 148 

not  before,  are  to  be  provided 149 

as  official,  private  to  be  used,  when 150 

must  be  kept  by  Clerk 151 

to  what  proceedings  affixed 152 

must  be  affixed  to  execution GS2 

L.  S.  or,  to  be  telegraphed 1017 

in  what  way  public,  made 1931 

of  what.  Courts  take  judicial  notice „.  lS7o 

public,  authenticates  law  or  document 1901 

record,  how  authenticated  by » 1906 
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SEAL—   (Continued.)  Section, 

authentication  of  Justice's  recorder  docket  by * 1922 

must  be  affixed  to  official  certificate 1923 

sign  or  scroll  may  be  used  for..... , 1931 

on  private  writings «.  1932 

SECONDARY- 

*      evidence  defined 18S0 

SECULAR- 

acts  not  to  be  performed  on  holidays 13 

« 

SEDUCTION- 

who  may  prosecute  for 374 

lb 375 

SEIZIN— 

within  five  years,  when  necessary  in  civil  action 318 

within  same  time,  for  defending 819 

when  deemed  to  exist .' 321 

running  with  occupancy,  in  what  cases « 328 

{See  Possession  of  Realty. 

SERVICE— 

of  summons « 411 

by  publication 412 

y       the  manner  of  publication 418 

on  joint  defendants 414 

what  is  proof  of. 415 

of  copy  of  complaint  and  affidavit  in  ii^unction 527 

of  notice  and  papers 1011 

by  mail,  when. 1012 

by  deposit  in  Post  Office 1013 

when  complete 1013 

upon  whom,  afler  appearance.... 1014 

on  non-resident.... 1015 

by  telegraph 1017 

of  writ  of  mandate  and  prohibition 1090 

of  writ  of  review 1073 

SHARES— 

homestead  association,  exempt  from  execution 690 

SHARES  AND  INTERESTS- 

seized  on  execution  or  attached 688 

in  corporation,  subject  to  seizure 541 

how  levied  on  or  attached 542 

SHERIFF— 

directed  to  provide  Court  room.. « 144 

proof  of  service  of  summons  by 415 

liability  of,  for  escape.. 501 

liability,  for  selling  without  notice 693 
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SH£BIFF—   iOmtinued,)  Sectkm. 

liability,  on  a  resale  on  execution 697 

to  keep  party  arrested  on  Justice's  process  till  discharged 865 

to  notify  plaintiff  of  arrest 861 

to  detain  person  arrested  for  contempt  till  discharged 1214 

liability,  for  arrest  of  witness 2069 

SHIPS  AND  VESSELS— See  Boats. 

SIGNATURE— 

definition  of 17 

when  admitted 887 

SINGULAR- 

includes  the  plural  number 17 

SOLE  TRADER— 

who  may  become 1811 

notice,  how  given,  and  what  to  contain » 1812 

petition,  what  to  contain  and  when  filed 1813 

may  have  five  hundred  dollars  of  community  or  husband's  prop- 
erty   1814 

who  may  oppose  it,  and  how « 1815 

trial  or  hearing 1816 

decree,  what  it  must  be 1817 

oath,  copy  of  order  to  be  recorded 1818 

rights  and  liabilities  of. 1819 

must  maintain  her  children 1820 

husband  of,  not  liable  for  debts 1821 

SPANISH  LANGUAGE— 

the  counties  in  which  proceedings  may  be  in 1056 

SPECIAL  ADMINISTRATORS— 

to  be  appointed 1411 

special  letters  to  be  issued  in  vacation *. 1412 

preference  to  those  entitled  to  letters 1413 

oath  and  bonds  of. 1414 

what  they  must  do 1415 

when  their  powers  cease 1416 

deliver  property  and  render  account 1416 

See  Estates  oir  Decedekts. 

» 

SPECIAL  CASES— 

jurisdiction  of. 85 

SPECIAL  DAMAGES— 

not  necessary  to  be  alleged  in  libel  and  slander.. 460 

SPECIAL  PROCEEDINGS— 

definition  of. 23 

jurisdiction  of. 57 

what  costs  allowed  in 10S3 

against  an  attorney. 289 
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SPECIAL  PROCEEDINGS—   (Continued.)  .     Section. 

in  eminent  domain 1243 

for  condemnation 1260 

in  escheated  estates,  Sec.  1269  to x 1272 

in  contest  of  elections..  A 1117 

what  applicable  to  Justices*  Courts 925 

in  change  of  venue  in  Justices'  Courts 922 

against  Public  Administrator 1740 

STATE— 

definition  of. 17 

costs  in  action  by 1088 

not  required  to  give  bonds 1058 

STATEMENT- 

of  cause  of  action .*. 427 

on  motion  for  new  trial 661 

on  such  motion  to  contain 661 

of  points  in  Judge's  charge 608 

on  appeal  to  County  Court 976 

settlement  thereof. 975 

when  unnecessarj'....! 976 

of  findings,  etc.,  bill  of  exceptions.. 661 

STATE  OFFICER— 

in  action  by.  State  need  not  give  bonds 1058 

STATUTE- 

Judge  to  construe,  how 1858 

intention  of  Legislature  to  control 1859 

construction  in  favor  of  natural  rights  prevail 1866 

definition  of  public  and  private 1898 

recitals  in,  how  far  evidence .' 1903 

private,  pleaded  by  reference • 459 

with  relation  to  the  Code,  repealed 18 

See  Evidknck;  Public  Writings. 

STATUTE  OF  FRAUDS— See  Evidence. 

STATUTE  OF  LIMITATIONS- 

how  pleaded 458 

STATUTORY  PROHIBITION— 

effect  of,  on  statutes  of  limitation 856 

STAY  OF  PROCEEDINGS— 

undertaking  on  appeal  from  money  judgment., 942 

on  appeal  for  delivery 943 

on  judgment  directing  execution  of  conveyance.... 944 

in  actions  concerning  realty .• 945 

when  appeal  perfected .*. 946 

on  judgment  in  other  cases 949 

95  *— Co.  Civ.  Pro. 
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STAY  OF  PROCEEDINGS—   (Continued.)  •  Section. 

on  appeal  to  County  Court 978 

in  cases  of  review « ~  1071 

See  Appeal. 

STREET— See  Highways. 

SUB-CONTRACTORS— 

are  all  but  those  contracting  with  owner ~  1192 

See  LiKKs. 

SUBPCENA— 

for  witnesses,  definition  of. 1965 

issued  by  Justice  of  Peace -  919 

how  to  be  issued ^ 1986 

how  to  be  served 1987 

how  to  be  served  on  concealed  witness... 1968 

witness  compelled  to  attend —  1969 

p(irson  present  compelled  to  testify 1990 

punished  for  disobedience 1991 

forfeiture  therefor »  1992 

warrant  may  issue  for  witness,  when 1993 

contents  of  warrant 199i 

if  witness  prisoner,  how  brought 1995 

motion  for  warrant 1996 

imprisoned  witness  examined 1997 

to  witness,  before  Commissioner 2036 

See  Eyidknce. 

SUBSCRIBING  WITNESS- 

definitionof -  19S5 

when  called  to  prove  instrument ^ 1940 

how  proved  on  his  denial  of  knowledge 19il 

See  Eyidbh^k;  Wills. 

SUBSTANTIAL- 

justice  the  rule  of  construction  of  pleading 452 

SUBSTITUTION- 

of  parties  to  action 885 

SUCCESSIVE— 

actions  as  new  causes  arise  may  be  prosecuted 1047 

SUCCESSOR- 

of  Justice,  who  Is ^  917 

m  case  of  dispute,  who  is 918 

SUMMONS— 

actions  commenced  by 405 

when  may  issue 406 

how  issued,  directed,  and  what  to  contain 407 

alias 406 

how  served  and  returned 410 
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SUMMONS—   (Continued.)  Section. 

-  how  served  on  particular  persons 411 

publication  of,  may  be  made 412 

service  in  partition 757 

in  action  on  liens ^ 1191 

*by  publication  and  appointment  of  attorney 413 

how  served  by  telegraph , 1017 

when  part  only  of  several  defendants  are  served 414 

proof  of  service  of,  what  constitutes 415 

jurisdiction  acquired  by 416 

is  part  of  judgment  roll ; 670 

provisions  not  applicable  to  contempts 1016 

when  to  issue  by  Police  Courts 930 

in  what  counties  may  issue  in  Spanish  language 1056 

issued  by  Justices*  Courts 844 

to  issue  within  one  year 840 

time  to  appear  before  Justice » 845 

alias,  may  issue 846 

service  of,  in  Justice's  Court 848 

by  whom  served  therein « ^..' ,  849 

hour  for  appearance 850 

issuance  of,  waived 841 

to  juror,  in  general,  Sec.  225  to 251 

in  partition ^ '. 756 

in  actions  against  boats.. 816 

in  forcible  entry  and  detainer 1166 

service  in  forcible  entry  and  detainer .'. 1167 

in  escheated  estates 1269 

in  eminent  domain,  what  to  contain 1245 

how  issued  and  served: 1245 

to  interpreter 1884 

when  to  issue,  against  joint  debtors  afler  judgment 989 

in  proceedings  against  joint  debtor 990 

with  what  accompanied 991 

See  Juror;  Actions. 

SUBMISSION— 

of  controversy  without  action 1188 

judgment  thereon,  like  others 1139 

judgment  may  be  enforced  or  appealed  from,  like  others 1140 

SUPPLEMENTAL  PLEADINGS- 

tiling,  and  how  served i....  464 

must  be  filed  and  served 465 

SUPPLEMENTARY  PROCEEDINGS^ 

debtor  required  to  answer  concerning  his  property,  when 714 

proceedings  to  compel  debtor  to  appear 715 

in  what  cases  he  may  be  arrested 715 

what  bail  may  be  given 715 
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SUPPLEMENTARY  PROCEEDINGS—   (Ckmtinued.)  Section, 

any  debtor  of  the  judf^tnent  debtor  may  pay  the  latter's  creditor...  716 
examination  of  debtors  of  judgment  debtor,  or  of  those  haTing 

property  belonging  to  him 717 

"^'itnesses  required  to  tet^tify 71S 

Judge  may  order  property  to  be  applied  on  execution .*.....  719 

proceedings  upon  claim  of  another  party  to  property 730 

denial  of  indebtedness  to  judgment  debtor. 720 

disobedience  of  orders,  how  punished «. 721 

applicable  to  Justices'  Courts 905 

SUPREME  COURT  CLERK— 

to  certify' judgment,  etc 958 

See  Rules  of  Supbeme  Court. 

SUPREME  COURT— 

members  of  the ^  40 

Ckief  Justice 41 

jurisdiction  of  two  kinds 42 

original  jurisdiction 43 

appellate  jurisdiction 44 

may  reverse,  affirm,  or  modity 45 

remittitur 45 

number  of  Justices  to  transact  business 46 

number  to  pronounce  judgment 47 

always  open  for  what 48 

terms,  when  held 49 

additional  terms 49 

writs  issued  and  opinions  filed  in  vacation 48 

terms,  where  held 50 

to  have  seal 147 

Secretary  and  Bailiff,  how  appointed.. 265 

Secretary,  tenure  of  office  of. 266 

the  seal  now  used  is  the  one  to  be 147 

cases  must  be  decided  within  what  time.    Note  to 50 

See  Rules  of  Supreme  Court. 

SURRENDER  OF  DEFENDANT— 

by  his  bail 488 

bail  may  arrest  for  purpose  of. 489 

SUSPENSION— 

of  attorney,  proceedings  for 287 

proceedings  for,  by  the  Court 289 

of  administrator,  when 167 

SWEAR— 

defined.    Subd.7 17 

SUPREME  JUSTICE— 

term  of  office  of. ....^. 40 

who  eligible  to  office  of. : 156 
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SUPREME  JUSTICE—   (Continued.)  Section. 

must  not  act  as  attorney ', 172 

extent  of  powers  of.^ 179 

has  what  power  at  chambers 46 

SURETIES— 

action  by,  for  payment  of  debt  by  principal .'...  1050 

in  all  cases  to  justify  on  undertaking^ 1057 

SURPRISE— 

ground  for  motion  for  new  trial 657 

relieved  by  amendment 473 

SURVEY— 

land  taken  for  public  use « 1042 

T 

TEAMSTER— 

what  property  of,  exempt  from  execution 690 

TELEGRAPH— 

service  of  papers  made  by 1017 

TENANT— 

cases  specified  where,  guilty  of  unlawful  detainer 1161 

TENDER— 

before  suit,  effect  on  costs 1030 

when  equivalent  to  payment 2074 

payment  entitles  to  receipt 2075 

objections  to,  must  be  specified 2076 

TENURE— 

of  office  preserved.; 6 

affected  by  repeal  of  Act. 7 

TERMS  OF  COURT— 

failure  of,  does  not  afiect  proceedings 184 

always  open  for  what 48 

Supreme  Court 49 

District  Courts,  to  continue  how  long 76 

held  at  county  seat 75 

of  District,  enumerated,  Sec.  58  to 74 

County  Courts 88 

for  what  always  open 89 

to  be  held  at  county  seats 90 

to  continue,  Note  to « v 90 

Probate  Courts \ 99 

held  at  county  seat ^ 100 

Municipal  Court 106 

where  held 109 

Justices'  Courts  always  open,  where 118 


758  INDBX. 

TERM  OF  OFFICE—  Section. 

Supreme  Justices -....  40 

District  Judp^es  ~ 66 

County  Jud^s SS 

Probate  Judge  of  San  Francisco ^.  96 

'    Municipal  Judge  of  San  Francisco 105 

Justices  of  the  Peace ^ ■„..^.^... 113 

TESTIFY— 

word  defined ««—  17 

TESTIMONY— 

of  witness,  what  kind  of  evidence 18S7 

of  witness,  how  taken ^ 2002 

affidavit  defined 2008 

deposition  defined 2004 

oral  examination  defined 20O5 

deposition,  how  taken 20O6 

out  of  this  State,  taken  by  deposition 2020 

in  this  State am 

in  partition.. 774 

in  contesting  probate 1306 

in  probate  proceedings,  to  be  in  writing 1316 

evidence  may  be  perpetuated 20S3 

manner  of  appHoMion  for  order  to  perpetuate 20M 

notice  of  time  and  place  to  be  given 2065 

manner  of  taking  deposition 2066 

deposition  to  be  filed ^ 2067 

when  the  evidence  may  be  produced 2068 

effect  of  the  deposition 2069 

taken  in  case  of  .adjournment ^ 596 

THINGS  IN  ACTION— 

assignment  of,  not  to  prejudice  defense 308 

THIRD  PERSON— 

claim  of  property  by,  in  replevin 619 

claim  of  property  by,  on  attachment 549 

claim  of  property  by,  on  execution 1.. 689 

property  of  debtor  in  hands  of* 717 


TIME— 


TITLE- 


when  this  Code  takes  efifect 2 

how  computed 12 

of  performance  maybe  extended 1054 

when  eminent  domain  title  takes  effect 1258 

exception  as  to  notice  of  appeal 1054 

enlargement  of,  to  plead  in  discretion  of  Court 473 

Courts  take  judicial  notice  of  measurement  of. 1675 

of  this  volume 1 

to  real  property.    See  Rial  PROPaRTY. 
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TOOLS—  Section, 

exempt  from  execution 690 

TOWN- 

summons  served  on 411 

TRANSCRIPT— 

of  judgment  is  lien  from  filing 674 

evidence  of  executor's  authority 1429 

TRANSFER— 

of  interest  does  not  abate  action 385 

on  disqualification  of  Judge 898 

on  order  for  papers  to  be  transmitted •. 399 

of  proceedings  after  judgment,  in  certain  cases 400 

of  motions  and  orders 1006 

when  Probate  Judge  not  to  act 1430 

Probate  Judge  being  disqualified,  where 1431 

not  to  change  right  to  admii\i$ter 1432 

re-,  how  made 1432 

proceedings  returned  to  original  Court 1433 

TRESPASS— 

by  cutting  and  carrying  away  trees 733 

measure  of  damages  in 734 

damages  may  be  trebled 735 

TRIAL— 

order  of  conduct  of  proceedings  on 607 

the  Court's  charge  to  the  jury 608 

Court  must  furnish  points  contained  on  charge  to  parties 608 

party  asking  special  instnictions 609 

jury  may  view  the  premises 610 

charge  when  jury  permitted  to  separate 611 

what  jury  may  take  with  them 612 

decision  or  deliberation  of  jury 613 

may  come  into  Court  for  further  instructions 614 

proceedings  in  case  a  juror  becomes  sick 615 

when  prevented  from  giving  verdict,  cause  may  be  again  tried 616 

while  jury  are  absent.  Court  may  adjourn  from  time  to  time 617 

sealed  verdict 617 

final  adjournment  discharges  jury 617 

verdict,  how  declared;  form  of. 618 

polling  the  jury 618 

proceedings  when  verdict  is  informal 619 

what  actions  at,  are  contempts 1209 

in  Justices*  Courts,  Sec.  878  to 887 

exceptions  may  betaken  at. 646 

what  excepted  to  of  course 647 

exceptions,  form  of. 648 

exceptions  signed  by  Judge  and  filed  with  Clerk 649 
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TRIAL—   {Continued.)  Section. 

exceptions  not  presented  at  time  of  ruling 650 

exceptions  settled  upon  notice 650 

exceptions  after  judgment 651 

when  exceptions  refused,  application  to  Supreme  Court  to  prove  the 

same 662 

proceedings,  when  Judge  ceases  to  hold  office 65S 

testimony  to  be  taken  down  by  the  Clerk vlOSl 

what  facts  to  be  proved  on 1S70 

witness  may  be  excluded  from  Court-room 2043 

mterrogation  of  witness,  in  control  of  Court- 2M4 

order  of  proof,  how  regulated 2042 

proof  in  forcible  entry  and  detainer 1172 

testimony  taken  by  deposition,  on  ac^oumment 598 

deposition,  when  used  on 202S 

deposition  for  use  of  either  party 2032 

certified  copy  of  deposition  used.... 2068 

of  attorney .* 297 

of  rights  to  property  on  execution 689 

against  debtor  of  judgment  debtor .' 719 

of  action  against  party  attached 720 

of  proceedings  against  joint  debtor 994 

of  one  on  arrest  for  contempt •  1217 

for  dissolution  of  corporation 1232 

for  taking  private  property  for  public  use 1247 

in  escheated  estates 1271 

of  claim  to  estate  escheated 1272 

for  change  of  names 1278 

in  contesting  probate 1S13 

to  revoke  probate 1390 

of  application  of  sole  trader 1816 

By  the  Court— 

jury,  when  and  how  waived 631 

decision  in  writing  and  filed,  when 632 

facts  and  conclusions  to  be  separately  stated 633 

judgment  on 633 

findings  may  be  waived,  how 634 

findings,  how  prepared 635 

proceedings  after  determination  of  issue  of  law 636 

reference  may  be  ordered 636 

issues  of  law  first  disposed  of 592 

See  Ibsuss. 

By  JT7KY— 

jury,  how  drawn 60O 

each  party  entitled  to  four  peremptory  challenges 601 

grounds  of  challenge 602 

challenge,  how  tried 603 

jury  to  be  sworn : 0D4 
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■  « 

TRIAL  (By  jxtry)—  {Qmtinued.)  Section, 

allowed  in  Police  Courts * 032 

may  be  ordered  on  mandate  and  prohibition....... 1090 

See  IssujEs;  Jury;  Trial. 

By  BEFSRENClfi— 

upon  a/rreement  of  parties 638 

when  ordered  on  motion » 639 

number  of  referees,  qualifications,  etc 640 

either  party  may  object;  grounds  of  objection 641 

objections,  how  disposed  of 642 

referees  to  report  within  ten  days 643 

effect  of  report,  how  excepted  to,  etc 643 

effect  of  findings • 644 

how  excepted  to 645 

by  referees  in  probate  matters 1508 

in  partition 762 

two  or  three  referees  may  do  what. 1063 

See  Beverence. 

TKUSTEE- 

'  of  express  trust  to  sue  without  joining  beneficiary 369 

costs  in  proceedings  by  or  against lOSl 

claims  against,  to  be  united.....*. 427 

ordered  to  deposit  money  in  Court 572 

u 

UNANSWERABLE  EVIDENCE— 

definition  of 1978 

UNCERTAINTY— 

as  a  ground  for  demurrer,. ~  430 

UNDERTAKINGS— 

of  plaintiff  in  claim  and  delivery 512 

exception  to,  and  proceedings  thereon 513 

of  defendant  for  redelivery 514 

justification  of  sureties 515 

qualification  of  sureties 516 

action  upon,  on  dismissal 681 

action  upon,  in  a  contempt 1220 

action  upon,  in  attachment 552 

action  on  release  of  attachment 555 

defense  which  may  be  set  up  in  action  on 521 

of  plaintiff  before  arrest  and  bail 482 

same  injustice's  Court 862 

delivery  of,  by  defendant  on  arrest 492 

on  arrest  forcontempt 1216 

of  plaintiff  before  injunction 529 

96  *— Co.  Civ.  Peo. 
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UNDERTAKINGS—   (Omtimted.)  Sec&m. 

of  plaintiff  on  attachment -  539 

ib 867 

by  defendant' for  release  of  Attachment ~  561 

ib  868 

of  debtor  in  supplementary  proceedings 715 

given  by  receiver 567 

in  action  for  attachment  of  steamer,  boat,  or  vessel Bl8 

in  action  for  release  of  attachment  against  boats  or  vessels ^9 

for  continuance  in  Justices'  Courts 877 

on  proceedings  to  condemn  land ~  1251 

on  appeal  to  be  filed Ml 

ib 949 

ib 979 

to  be  given  on  appeal  to  County  Court 9^ 

justification  of  sureties 978 

for  costs  required  of  non-resident 1036 

if  not  given 1037 

justification  of  sureties  on  all 1057 

applicable  to  guardians 1S09 

applicable  to  administrators ~.  1393 

not  required  from  the  State  as  a  party 105S 

on  appeal,  not  required  of  executors ~  970 

See  Bond. 

UNINTELLIGIBILITY— 

as  a  ground  for  demurrer ...« 430 

UNITED  STATES— 

definition  of  term 17 

UNMARRIED  FEMALE— 

may  sue  for  seduction 374 

USURPATION  OF  OFFICE  OR  FRANCHISE— 

certain  writs  abolished S02 

action  brought  against  whom 803 

person  entitled  to  office  to  be  set  forth  in  complaint..*: 804 

party  usurping  may  be  arrested 804 

judgment  may  determine  what. 805 

wheh  judgment  in  favor  of  applicant 806 

damages  rtcovercd 807 

rights  of  several  persons  determined  in  one  action 806 

if  defendant  guilty,  what  judgment  to  be  rendered 809 

V 

VACANCY- 

in  office  of  Judge  does  not  aflfect  proceedings 181 

VACATION— See  Chambers. 

VALUE— 

actual,  of  property  to  be  stated  in  affidavit  in  replevin 510 

Jury  to  determine,  of  specific  personal  property,  when 627 
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VARIANCE—  Section. 

if  misled  by  material,  how  provided  for 469 

immaterial,  disregarded • 470 

a  failure  is  not  deemed  a  variance 471 

amendments  by  the  Court  allowed  generally 473 

party  may  be  sued  by  fictitious  name 474 

there  is  no  error  or  defect  unless  it  affects  a  substantial  right 475 

VENIRE— See  Juboks;  Jury. 

VENUE— S«B  Place  of  Trial. 

VERDICT— 

yhen  prevented,  action  may  be  again  tried '. 616 

scaled  verdict  may  be  directed  to  be  brought  in 617 

how  declared 618 

form  of. « 618 

jury  to  be  polled 618 

informal,  proceedings  thereon 619 

general  and  special,  defined 624 

when  a  general  or  special,  may  be  rendered 625 

in  actions  for  recovery  of  money,  or  establishing  a  counter  claim...  626 

entry  of. 628 

in  actions  for  recovery  of  specific  personal  property 627 

in  forcible  entry  and  detainer #. 1174 

in  actions  to  quiet  title 740 

in  proceedings  against  debtors 994 

in  proceedings  to  contest  probate  of  will 1814 

findings  of  referee  is  a  special  verdict * 643 

causey  ibr  vacation  of. 657 

exceptions  to,  must  specify 648 

is  part  of  judgment  roll 670 

may  be  reviewed  on  appeal 956 

VERIFICATION— 

when  answer  to  be  verified 446 

how  the  pleadings  are  verified 446 

by  affidavit 2009 

genuineness  and  execution  of  instrument,  when  admitted 447 

genuineness  and  execution  of  instrument  admitted  unless  denied 

under  oath 448 

when  genuineness  and  execution  of  instrument  not  admitted 449 

complaint  for  an  injunction  to  be  verified 527 

accusation  against  attorney  to  be  verified 291 

complaint  against  steamboat  or  vessel  to  be  verified 815 

application  for  voluntary  dissolution  to  be  verified 1229 

VESSELS— 

definition  of. 17 

See  Boats. 
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WAIVBB—  Section. 

of  summonfi,  what  is ^ 406 

of  jury  trial,  when 631 

WAQES- 

exempt  from  execution,  what  and  when 690 

of  mariner,  a  preferred  claim,  when 825 

WAB- 

removal  of  Court  on  account  of. 142 

effect  of,  on  limitations ^ 354 

WAKD— See  Guabdiai?  and  Ward. 

WABRANT— See  Contempt;  Abrest  and  Bail. 

WASTE— 

actions  ibr,  against  guardians,  tenants,  and  others 73S 

restrained  during  time  for  redemption 706 

what  is 706 

by  executors  and  administrators  may  be  restrained,  when 1341 

to  be  restrained  during  foreclosure ». 745 

claim  of  damages  for,  united  in  action 427 

WILLS- 

includes  codicil,  Subd.  14 17 

jurisdiction  of,  in  Probate  Courts 97 

exercised  over  estate  bequeathed  by 1294 

when  the  estate  is  in  more  than  one  county.. »....  1295 

custodian  of  will  to  deliver  it 1296 

« 

penalty  for  non-delivery 1296 

who  to  petition  for  probate  of. 1299 

contents  of  petition  for  probate  of. 1300 

executor  forfeits  right  to  letters 1301 

order,  for  production  of. 1302 

disobedience  of  order 1302 

notice  of  petition  for  probate N 1303 

how  and  who  to  be  notified 1304 

petition  presented  at  chambers 1305 

hearing  proof  of  will  after  service  of  notice 1306 

who  may  appear  and  contest  probate 1307 

what  required  to  prove  will 1308 

probate  of  will  when  no  contest 1306 

CONTEBTINQ  PrOBATE  OF — 

contestant  plaintiff,  and  petitioner  defendant 1312 

Jury  to  be  obtained,  and  trial  had 1313 

verdict  of  jury,  judgment 1314 

witnesses,  who  and  how  many  may  be  examined 1315 

when  proof  of  handwriting  admitted 1315 

testimony  reduced  to  writing  for  future  evidence 1316 
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WILLS  (CoNTBSTiNa  Probate  of) —  {Continued,)  Section. 

if  proved,  certificate  to  be  attached 1317 

will  and  proof  to  be  filed  and  recorded 1318 

probate  may  be  contested  within  one  year 1327 

citation  to  be  issued  to  parties  interosted 1328 

hearing  on  proof  of  service 1329 

petitions  for  revoke  of  probate,  how  tried 1330 

what  judgment  to  be  rendered 1330 

on  revocation  of,  power  of  executor,  etc.,  ceases 1331 

costs  and  expenses,  by  wliom  paid , 1332 

probate,  when  conclusive 1333 

one  year  after  removal  of  disability  given  to  in&nts  and  others 1333 

wills  proved  in  other  State  to  be  recorded,  when  and  where 1322 

proceedings  on  the  production  of  foreign  will 1323 

hearing  proof  of  probate  of  foreign  will 1324 

proof  of  lost  or  destroyed  will  to  be  taken 1338 

must  have  been  in  existence  at  time  of  death 1339 

to  be  certified  and  recorded 1340 

Court  to  restrain  injuries 1341 

Nuncupative — 

when  and  how  admitted  to  probate 1344 

additional  requirements  in  probate  of. 1345 

contests  and  appointment  to  conform  to  provisions  as  to  other  wills  1346 

WITNESSES- 

definitionof. 1878 

all  persons  capable  of  perception  and  communication  may  be 1879 

persons  who  cannot  testify 1880 

persons  in  certain  relations  to  parties,  prohibited 1881 

when  privileged  persons  must  testify 1882 

Judge  or  juror  may  be  a  witness 1883 

when  an  interpreter,  to  be  sworn 1884 

Probate  Court,^  may  compel  to  attend 97 

every  Court  may  compel  to  attend 128 

when  is  compelled  to  attend 1989 

served  with  subpoena  to  attend 2064 

attendance  enforced  in  contesting  elections 1120 

protected  from  arrest,  when 2067 

PRODUCTION  OF— 

subpoena  fbr,  defined 1965 

how  subpoena  issued 1986 

issued  in  contested  election  cases 1120 

how  served 1987 

served  by  telegraph 1020 

served  on  concealed 1988 

is  compelled  to  attend 1989 

person  present  to  testify 1990 

disobedience  punished 1991 

what  forfeiture  for  disobedience 1992 
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WITNESSES  (Production  of)—   (Ocmtinued.)  Section. 

warrant  may  issue  to  bring 1993 

contents  of  a  warrant ...  199<1 

if  a  prisoner,  how  brought 1995 

brought  on  whose  motion .« 1996 

imprisoned,  how  examined 1997 

Rights  and  duties— 

'  bound  t^  attend  when  subpoenaed 2054 

must  answer  questions 2065 

^ght  to  protection  of  Court 2066 

protected  from  arrest,  when ^ 2067 

arrest  void,  liability  for > 206S 

affidavit  to  be  made  by 2069 

discharged  from  arrest 2070 

how  sworn 1846 

rights,  in  the  form  of  swearing 2095 

by  either  oath  or  affirmation 2097 

Testimony  of — 

in  proceedings  against  debtor  of  debtor 718 

examined  on  trial  of  challenge 603 

number  required  to  prove  contested  will ~ 1306 

number  for  uncontested  will 1315 

to  what  can  testify 1845 

presumptions  in  favor  of. 1847 

mode  of  taking,  Sec.  2002  to 2006 

See  Examination  of  Witnesses;  Deposition. 

WORDS— 

the  singular  includes  the  plural 17 

the  masculine  convertible  with  feminine 17 

construed  by  context 16 

giving  joint  authority,  how  construed 15 

and  terms  construed 17 

WORK- 

must  not  be  done  on  holidays 13 

WRIT— 

includes  what 17 

jurisdiction  for  issuance  of T. 43 

ib 57 

ib :. 85 

ib 97 

of  Probate  Court,  issued  at  chambers 167 

under  seal  of  Court 152 

what  abolished 802 

served  by  telegraph 1 1017 

WRITIJSGS— 

defined 17 

one  kind  of  evidence 1827 
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WRITINGS—   {Continued,)  ^ection. 

original  writings  original  evidence 1829 

copies  are  secondary  evidence 1830 

contents,  how  proved 1855 

agreement  deemed  the  whole 1856 

construction  of  language  at  place  where  used 1857 

general  rule  of  construction  of. 1858 

intention  of  parties  pursued 1859 

circumstances  considered 1860 

construed  by  general  acceptation .' 1861 

constnied  as  understood  by  the  parties 1865 

written  words  in,  control  those  printed 1862 

skilled  persons  may  decipher  characters » 1863 

of  constructions,  which  preferred 1864 

of  interpretations,  which  preferred 1866 

are  public  and  private 1887 

what  public 1888 

what  private 1889 

inspection  of,  demanded 1000 

shown  to  witness  may  be  inspected  by  adverse  party  first 2054 

all  persons  may  inspect  and  copy  public 1892 

custodian  of,  bound  to  give  copies 1893 

copy,  how  certified 1923 

altered,  who  to  explain 1982 

Public— 

every  citizen  entitled  to  inspect  and  copy 1892 

public  ofi&cers  bound  to  give  copies 1893 

four  kinds  of. 1894 

laws,  written  or  unwritten 1895 

written  laws  defined 1896 

Constitution  and  statutes >. 1897 

public  and  private  statutes  defined /. 1898 

unwritten  l^w  defined 1899 

books  containing  laws  presumed  to  be  correct 1900 

public  seal  authenticates  a  law  or  document 1901 

other  evidence  of  laws  of  other  States 1902 

recitals  in  statutes,  how  far  evidence 1903 

judicial  record  defined .* 1904 

record,  how  authenticated  as  evidence 1905 

record  of  a  foreign  country,  how  authenticated 1906 

oral  evidence  of  a  foreign  record '. 1907 

effect  of  a  judgment  upon  rights  in  various  cases 1908 

efiTect  of  other  judicial  orders,  when  conclusive 1909 

where  parties  are  to  be  deemed  the  same 1910 

what  deemed  a^udged  in  a  judgment 1911 

where  sureties  bound,  principal  is  also 1912 

record  of  another  State,  its  effect 1913 

record  of  a  Court  of  admiralty ;. 1914 

effect  of  a  foreign  judgment 1915 
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manner  of  impeaching  a  record 1916 

the  jurisdiction  necet^saiy  in  a  judgment. 1917 

manner  of  proving  other  official  documents I9I8 

public  record  of  private,  evidence 1919 

entries  in  official  books  primary  evidence 1920 

Justice's  judgment  in  other  States,  how  proved 1921 

ib  ; 19-22 

contents  of  other  official  certificates 1923 

provisions  in  relation  to  States  apply  to  Territories 1931 

certificates  of  purchase  primary  evidence  of  ownership 1925 

entries  made  by  officers  or  Boards  primary  evidence 1928 

Private— 

classified 1929 

seal  defined 1930 

manner  of  making  it 1931 

eflfectof  a  seal 1932 

execution  of  an  instrument  defined ~  1933 

compromise  of  a  debt  without  seal  good 1934 

subscribing  witness  defined 1935 

books,  maps,  etc.,  how  far  evidence ~  1936 

original  to  be  produced  or  accounted  for 1987 

when  in  possession  of  adverse  party,  notice  to  be  given 193S 

called  for  and  inspected  may  be  withheld 1939 

where  there  is  a  subscribing  witness,  the  proof. »•  1910 

•   other  witnesses  may  also  testify 1941 

when  evidence  of  execution  not  necessary , 1942 

evidence  of  handwriting ; 1943 

allowed  by  comparison « 1944 

ib 1946 

entries  of  decedent's  evidence  in  specified  cases 1946 

copies  of  entries  also  allowed 1947 

acknowledged  and  certified 1946 

County  Clerks  to  keep  private  papers  deposited ^  1949 

public  records  not  to  be  carried  about 1950 

Inspection  oi^- 

a  party  may  demand  inspection  and  copy  of  a  book,  paper,  etc.. 1000 

"WRITTEN  INSTRUMENT— 

set  up  in  complaint,  how  controverted 447 

set  out  in  answer,  how  controverted 448 

inspection  of,  may  be  demanded.. 1000 

inspection  of,  effect  of  refusal ^ 449 

inspection  of,  shown  to  witness 2054 

Y 

YEAR— 

deSned 17 
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